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^^-te««W«*iMtMMi^«ta 


,t»kU       I        1^1  il  11-^ 


rf*- 


PART    1. 


iSto^f  againft  iSAz/^r  and  his  Wife. 

D^BT  was  brought  againft  them  on  an  Obligation  iiui)>2ibd  «hd 

fealed  by  them  both,  and  both  were  taken  by  Wife  taken  oa 

Capias :  It  was  moved  for  an  Habeas  Carfus  to  bring  f^  ^i^^m^ 

them  into  Court,  to  the  Intent  that  the  Hutband  only  ihc  difcMn»ed. 

B^ht  be  committed  in  Cuftody,  atid  the  Wife  difchar-  vide  poft.  .m. 

gcd;  (and  it  was  held)  by  the  Court,  ihzt  tlA$  Hid^eas  7i5.VMoi*8. 

Corfms  for  removing  the  Bodies  mignt  have  been  for  i^s.  i  sid.  20.* 

thera  without   Motion;  but  where  the  Party  is  com-  *^^' *J^***l5f  ^ 

ttitied  for  a  Cri(nc,  there  it  ought  to  be  on  Motion.  ?;^ios.^ 

Habtai  Orjms,  wb^rf  without  MotiOtt* 

Heatk  igdAntt  Paget, 

m 

ASSISE  of  a   Freehold   (laid)    in  JVaftminfier,  Amrceftn 

of  the  Office  of  Keeper  of  the  Writs  and  Re*  ^  c?»  Rfb.?! 

cords  of  this  Court,  and  ftiews  it  to  be  an  ancient  Of-  13. 19,  &c/ 

ficc  gi-antablc  by  the  Chief  Juftice  to  any  Perfon  for  I,^/'^*^*^^^ 

Life,  to  be  exci;cifcd  by  himfelf  or  his  fuiBcicnt  Depn-  ^**"'"  *'^^' 
ty ;  and  that  the  Office  being  vjid.  Heath  Chief  Juftice, 
Parti.                                B                            granted 
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the  Writ; 

*P.  2 

Viie6C0k  a;, 
bt  H'>b.  129.  , 
Litt;  81. 
Uyer  55. 
Godb.  39  r. 
Exception. 


Officer  ought 
fo  be  always 
ia  court. 


A  Writ  ill  in 

the  Tfu  by 
a"  ir.fenfibia 
Wor.l  is  not 
amendable* 

Vide  I  Salk. 

IX.  52-     . 

6  Mod.  164, 
26H.  I  DanV. 
335  Vide  ib. 
334.  No.  3S. 


Difference. 


granted  it  to  the  Plaintiff:  The  Defendant  prays  a  Dky 
for  excepting  to  the  Writ,  and  had  it;  and  then  took 
in  Exception  (vizi)  Thai  the  Wtit  being  fued   in  the 
Times  of  the  late    Troubles,    was  by  "^  Security  and 
Pledges,  whereas  the  Writ  in  Latin  is  Pone  per  vadds  ^ 
Plegiosy  and  ^«irf^^  is  Sureties :  A hd  f(Sr  this  Exception 
the  Writ  was  abated  by  Confent.    But  as  I  haVe  heard, 
this  Exception  was  over-ruled  in  the  Common   Plea^ 
the  laft  Term  :  And  note,  the  Writ  in  the  Regljlery  169. 
b,  is  Pot^e  -per  vadium^  £sfV.  and  in  F.  N.  B.    177  it  is 
Pone  per  vad\  &c>  which  may  be  trades  or  Vadium  ;  and 
thereupon  a   new  Writ  was  brought,  returnable  this 
Term,  in  L^fin,  and,  the  Tenant  prayed  a  Special  Im* 
parlance  (with)  Salvisy  ^c.  until  another  Term  :  But 
by  Tw^fden  Jufticc,  This  is   againft  an  Officer  of  the 
Court,  who  ought  to  be  always  prefent  (in  Court)  and 
tnis  Writ  is  (to  be)  a  fpcedy  Kemcdy ;  and  thereupon 
Time  was  given  to  the  'Dcfendaiit  for  excepting  to  the 
Writ,  but  not  till  another  Term,  but  to  another  Day 
iri  this  Term  ;  and  then  the  Exception  was.  That  {he 
Writ  in  the  Telle  was  Duodecno  of  this  King,  for  Du- 
cdecimoy  and  this  Vas  prayed  to  be  amended,  it  being 
only  an  ferror  of  the  Clerk  (ot  Writer)  SiAd  6itcd  8  Co. 
160.     I  CrO'  Tt/r«^r  againft  Palmer  in  a  Square  Inpedit 
Etclejia  for  Vicatia  amended.      Hoh.  118.     Brickhead 
againft  the  Archbifhop   of  Torky  in  &  ^lare  Impedit 
^nccariu  for    zicaria  amended,    the  Inftru(5iions   being 
right.     And  Hob.  249.  in  Ejeflments  Divijtt  for  Di- 
mijit  in  tlie  Writ  wad  amended  :  But  en  the  other  Side 
^ere  cited  F.  N.  JB.  14.     Ihb.  128.  Og/fMor/>f  againft 
MaudijC)  H.  *].  17.     5  Co.   I2I-  Alfo,  this  is  tht  Sub- 
flancc  of  tht  Writ,  ilz.  the  Date,  arid  it  is  the  Igno- 
rance of  the  Clerk  in  not  dtily  dating  the  Writ  t  And 
M  to  that  which  is  faid  in  8  Co.  159.  b.  That  falfe 
Latin  in  Writs  is  not  amendable,  but  a  Word  that  is 
no  Latin  is,  Twyjden  and  Wyndham  Juftices  faid.  That 
the  Contrary  thereof  had  been  oftentimes  adjudged,  and 
the  Differerrcc  is,  If  the  Word  be  of  the  Subftance   of 
the  iVrit,  be   it  (either)   falfe  Latin  or  no  iMiin^  it  is 
not  amendable  ;  Wit  if  it  be  nol   of  the  fubftance  of 
the  Writ  it  is  amcnciabic,  be  it  falfe  Latin  or  no  Lat  n; 
and  this  Word,  viz.  the  Date,  is  of  the  very  Sutftaiicc 
iiS  the  Wilt,  /or  if  it  ha?  no  Date  it  h  not  pleaded   in 

another 
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tnoihcr  Aflizc  And  for  this  Fault  only  the  Writ  was 
abated  by  the  whole  Court,  divers  .other  Exceptions  of 
Icfs  Force  being  over-ruled  :  And  after  in  Trinity  Terni, 
on  anew  Original  brought  the  Aflize  was  tried  here  at 
Bar,  and  Verdi6i  and  Judgment  for  the  Tenant. 


*  TaJbot  agaiuft  Bacon.  *  P-  3 

TRESPASS  (was  brought)  by  the  Hufband  and  Battery  by 
Wife,  for  a  Beating  of  the  Wife,  and  taking  the  '^"!^'*"'^  "^ 
Goods  of  the  Hufband ;  and  on  Not  guilty  (pleaded,  t*kh/gxof 
^c.  a  Verdid  was  for  the  Plaintiff  for  the  Beating,  and  Goods  not 
for  the  Defendant  for  the  Refidue  :  And  it  was  moved  vJrdift'find. 
ia  Arreil   of    Judgment,    That  the  Aflion  was  not  log  Not  goUty 
well  brought  as  to   the  Goods,    and  the  Severance  "  tothe 
(thereof)  by    the  Verdift  ha<i  not  cured  it;  and  cited^  ^?^g*'jj^^jlj  ,8^ 
Hob,  Rev'l  againft   Gray^    and   2  Croi  Buckley  againfl  »  Cro.  665. 
HoUs.    Ar.d  Judgment  was  flayed,  no  Body  appearing  N^/*  ^-  ^\ 
on  the  other  Side.  S".^'t^ 

Ld.  Raym. 
1208.    Sutler's  K.  P.  20.    i  Com.   Dig*  io8«  5^6^ 


Hud/and  zgSLinU  Povy. 


6-  C.  I  Keb. 
la;,  167. 


IN  Debt   on  an  Obligation,  the  Defendant  demands  Obiifation  ta 
Oyer  of  the  Condition,  which  was  to  perform  Co-  ff'^^r'  ^°4 
Tenants  in  an  Indenture,  and  then  pleads.  That  there  no  Covenanti 
^erc  not  any  Covenants  in  the  Indenture ;  whercupfin  pieadei. 
tlie  Plaintiff  demurred  and  prayed  Judgment,  (for  that   J^.  ^  l'""^-  ^^' 
if  there  were  no  Covenants  the  Obligation  is  fingle)  and  Raym.  27. 
liaa  it,  except  Caule  ((hewn,  i£c.)  '  |»^  105,308, 

I  Mod.  35.    2  Mod.  285.     I  Keb,    *3<>'  45  !• 


Daye  againft  Webb. 

IN  Ajfumfjit  the  Plaintiff  declares,  That  in  Confrder-  -(f-w///  to 
atjon  of,  lie.  the  Defendant  promifed  to  purchafe  fhj b^^^Vt 
luch  Lands  at  thebeft  Rate  that  he  could,  and  affigned  Ju  could. 
a  Breach,  that  the  Defendant  had  not  purchaftd  the  vidc  3  h.  4 

B  a  '       Lands;  ^4.uh.6. 
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iS.zo  H.  6' 
27-  2  H-  7-  14. 
17' 


ViJc  1  Jo. 

179- 

Yetv.  t%.     N 

X  Roil.  Rep. 

45y. 

Poti,  98,  ioi» 
198,  iio»  111* 


Lunds;  on  which  the  Defendant  demuir:  And  it  vts 
aow  argued  foi*  hitn^  that  the  Declaration  is  net  g^r^d^ 
not  having  averred  that  he  could  purchafe  them:  Ami 
2'w}fden  Jufticc  held,  the  Affump/it  tn  fromik  mMo^ 
lute,  and  that  he  had  taken  upon  Inm.  to  purchafe  them 
abfolutely,  but  that  the  price  was  to  be  fo  leafonablc 
as  he  could.  (But  by)  Fojier  Chief  Juflicci  he  hath 
not  undei taken  to  purchafe  them  except  the  Owneir 
will  fell;  and  he  is  only  to  purchafe  them  at  the  bcft 
Rate  that  he  can,  and  therefore  he  Is  not  to  purchafe 
them  if  he  cannot.  But  Judgment  was  ruled  for  the 
Plaintilf,  except  Caufe  (Ihewn,) 


P-  4 


Whether  the 
lVtfe'»  Coa* 
trt^ili^tn  bind 
the  Hu^nd 
or  not- 

3.  C.  1  Mod.  9, 
144,  to  ^4P 
1  Kcb.  69,  So, 
87,  ao6,  &c. 
I  Sid.  109,4^5* 
1  Vent.  42. 
a'Vent.  i55« 
Vide  X  Salk. 
ti6,  118,  189. 
6  Mod.  2if^ 
Allen  6c. 


*  Manhy  and  Richards  againfl  ScM. 

» 

T  N  /Jfumffit  on  (IfTae)  Non  Jjfamffit,  a  Special  Vet- 
•*^  di6t  at  Uuild^Hally  before  Mallet  Juftice,  found,  that 
Scoft's'Wifc  departed  from  him  irithoUt  his  Confent 
and  lired  twelve  Years  feparate  from  hitti,  and  then  re- 
turned 5  but  he  then  would  not  receive  her,  nor  allo'n 
her  any  Maintenance,  and  difcharged  (or  forbid] 
Tradefmen,  particularly  the  Plaintiffs,  from  truf^in| 
her  with  any  Wares  :  And  that  the  PlaintiR:  being  Mer 
cers,  fold  the  Wife  Wares  to  the  amount  of  40  /•  and 
that  the  Prices  were  reafonable,  and  the  Things  tit  fol 
hqr  Quality  f  and  if  the  Huiband  w^s  obliged  to  pa^ 
fchr  them  they  found  for  the  PlaintiflF,  and  if  not  fo* 
the  Defendant.  '* 

Thia  Cafe  tras  argaed  at  the  Bar  three  feveral  Time^ 
lirft  by  AUeyk  for  the  PlaintiflF,  and  fF'ylde  for  the  Dfc 
iendknt ;  Secondly  by  Finch,  for  thfc  Plaintiff,  and  Set 
jeant  Beare  for  the  Defendant ;  and  thirdly  by  ^ont 
for  the  Plaintiff  and  Serjeant  BMtvin  for  the  Defendant 
tod  afterwards  by  all  the  Judges  at  the  Bench,  viz.  Fc^ 
ttt.  Chief  Juftice,  MaOet,  'rwyfien  and  JVyndham 
And  .the  \^hole  Court  agreed,  That  thcVerdift  ura 
fufficient,  though  it  did  not  find  what  the  Goods  were 
for  aUhOugh  what  are  fit  and  neceflary,  is  to  be  trie 
bV  the  Court,  yet  it  is  that  Court  before  which  tli 
Cfidfe  Is  trled^  and  mot  lh«  Court  &erc  b«foro  whicli 
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corner  to  be  adjudged     on  the  Special  VerdiA  :  4^x\d 

thatthefc  Goods  were  fit  for  her  Qjiality  is  agi*ecd  by 

(hot li)  the  Jury  and   the  Court  where  the  Caufi' v  as 

tried.    Bu^  whether  the  Hufliand  fhoiild  be  chai gcii  the 

Court  wa«  divided  in  Opinion;  Tzvyfd<n  and  Aiaiht  held 

that  he  ihould   be  churgcd  ;'  for  whep  fhe  returned  to 

bcr  Huihand>  and  he  would  not  receive  her,  nor  pro-*       ^ 

vide  a  Uaintcnance   for  her,  if  no  Body  vould  xruft 

licr(foa5)  to  charge  the  Huiband,  flic  mart  ftarve,  for 

ihe  cannot  earn  lier  Living  by  her  Labour,  for  w hat- 

an  flie  gains  hy  her  Labour  the  Hulband  fliall  have  ; 

aid  therefore  of  ncccJTuy  fhe  muftbe  truDcJ^  find  the 

Things  being  ^ecelTary  for  her  Living,  the  I{ulband 

might  to  be  charged  fof  them  >  aqd  the  Huibaud!.s  pro- 

hihitiag(forbiddiug}  the  PlalnMffsto  trufl  her,  cannot 

deprive  her  of  the  Liberty  whicii  the  Law  gives  her  for 

Prefervation  of  her  Life;  for  the  Law  for  Neaeifity 

<lifpenfes  with  Things  wl^ich  Qtberwife  arc;  ant  lawful 

tobedoDCy  as  to  throw  down  nly  Keighbour^s  Houfe      «P,   c; 

*  for  preventing  the  fpreading  of  Fire,  to  throw  Goods 

00)  of  a  Boat  when  i^  is  oyerladea,  and  the  like  ;  and 

tbej4f;ieed  the  Cafe  put  by  FiMtuxy  ai  //.  7.  40,  Tha^ 

the  Wife  cannot  provide  Biead  for  the  JFamiLy  (fo  as) 

to  charge  the  Huiband  :  But  here;hc  Provifion  isne- 

cc&Tf  lor  the   Maintenance  of  her  own  Life :   Vnd 

thouffk  A}ifl|ony  be  recoverable  in  the  i^piritual  Court, 

m  if  the  iUxpknA  be  oU^inate,  and  will  not  obey  theip 

Scatcnce,  how  fliall  the  Woman  live  ?  And  if  he  will 

obey  it,  yot  how  fhall  flie  Titc  xf^  the  ipcan  Time  ?  Ai)d 

(Mto)  the  Cafes  cited  at  the  Bar  of  Writs  to  the  Shc- 

nfi  (or  delivering  to  the  Wife  rcafonablc  Eilovers,  thofo 

wore  in  Tiae  of  H.  9*  a^d  (have  been)  long  Time  dif* 

rfid.    And   Twyfdgn  Jufticp  held,  That  in  this  Cafe 

the  ilaiatife  night  have  Trover  ag^inft  the  Hulband  %  vi4e  1  Sid« 

fwtfccGooA,  if  the  Gonti-aA  be  void,  which  all  the  ^^^  \f'  »^ 

(|therf  denied! ;  the  Goods  beipg  delivered  <by  the  Plain-  \  ^*J^  \^^ 

VB)  ami  (he)  npt  to  rehave  them  ;  And  ^he  faid  two  137. 

Judges  held.  That  as  the  Huibaad  Ih^ll  be  bound  in  }^^^  ^^^ 

Tr4f{ia&  for  n  Tfffpals  done  by  the  WUe,  or  (in)  Trp-  ,  j^  j^,  443. 

tcr  for  Goods  u^km  by  the  Wife,  fo  he  ftiall  be  here  March  60, 835. 

far  Goods  fold  to  her  ^r  reUcf  of  her  NeccOity  ;  and  to  Yl^^fit> 

Iftiiatain  the  Opinion  for  tb<?  Plaintiffs,  were  cited  %o  paim.  343. 

K  ••  ««•  S^ytr  ^34.  II  H.  6^  30.  Alfo  10  Coi  Bifliop  Cro.  jtc.  661. 

\  ^c  Style  is. 

^'    Yelv.i66- 


AnOr 

•  «42» 

I  Roll.  Abr. 

6  pi. 

c 

Stta. 

1094. 

ISa. 

•14,115 

IC. 

ii.  Ijig. 

2ZO. 

5  Com.  Dig. 

194 

Viae 

I  Salk. 

113, 

116, 11$. , 

Mich  12  Car.  II.  m  £.  iJ. 

Cro.  Car.  454,  of  Sali/hury*s  Cafe,  That  a  Bifhop  may  grant  an  Office 
ft55, 494-  of  Npccflity  notwithftanding  the  Statute.  And  9  Co-  73, 

A  Feme  covert  excufed  in  a  Ravifliment  of  Ward  for 
Neceffity,  bccaufe  Ihe  has  nothing  to  pay ;  and  it  is  no 
Advantage  to  the  Huiband,  for  he  is  charged  only  for 
Neceffsries,  and  thofe  he  muft  have  provided  if  the 
Wife  had  continued  with  him,  and  divers  other  Mat- 
fevb  were  faid,  and  divers  other  Authorities  cited  on 
this  Side. 

But  of  the  contrary  Opinion  were  Fojler  and  Wynd* 
harfiy  and  on  this  Part  it  was  argued.  That  the  Huiband 
fhall  not  be  charged  ;  for  when  fhe  departs  from  her 
Huft)and  againft  his  Will,  and  remains  fo  long  abfent, 
and  return^  again  at  her  own  Plcafure,  the  Huiband 
fhall  not  be  obliged  to  maintain  her  after  her  Return, 
any  more  than  when  fhe  was  abfent ;  for  if  it  were  fo. 
Wives  might  lejive  their  Hulbands  in  their.  Youth,  and 
return  in  their  Old  Age,  when  they  cannot  be  fo  affift- 
ing  to  their  Hulbands  as  before;  and' their  Society, 
Affiftance,  and  Comfort  to  their  Hulbands  is  one  Confi- 

jSalk.  116.  deration  of  their  Maintenance  :  A  Feme  covert  cannot 
make  any  ContraA  to  charge  her  Huiband  without 
(his)  Afl'ent,  precedent  or  fubfequent,  expreffed  or  im- 
plied ;  they  did  not  deny,  but  that  as  Circumftanees 
*P  6  *  ^^y  ^^*  *^  exprefs  or  implied  AfiTent  of  the  Huiband 
may  appear  to  a  Jury,  (6  that  the  Contract  of  the  Wife 
may  be  the  Contrail  of  the  Hufbahd;  as  if  the  Goods 
come  to  his  Houfe,  or  he  appears  well  content  with  the 
tJfe  of  them;  but  here  the  contrary  appears,  for  the 
Plaintiffe  were  forbid  J)y  him  to  fell  to  (or  truft)  his 
Wife,  and  it  docs  not  appear  that  he  ever  had  Know- 
ledge of  this  Sale,  and  fo  conld  not  approve  thereof; 
aivd  the  Jury  having  found  only-  the  Forbidding  and 
the  Sale,  the  Court  is  obliged  to  adjudge  according  to 

F6«e  coverts,  the  Law,  That  the  ContratSl  is  voidg^  for  a  Feme  Co- 
vert has  not  Power  of  herfelfto  make  any  Contraft: 

{nfantit  And  it  is  not  like  to  the  Cafe  of  Infants,  for  their  Con- 

;  • .  tfa6is  arc  to  fome  Intents  good,  and  may  be  made  good 

by  them  at  their  Age  ;  but  the  Contra^s  of  Feme  co- 
verts are  abfolutely  vo'd,  for  they  have  not  any  Powci^ 
or  Wills,  but  (are)  fubie5l  to  the  Will  of  their  Huf- 
bands ;  every  Man  may  trade  with  what  T^radefman  he 
.-.         ^  '    '         will. 
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« 

will,  cxclufivc  6i  all  others  ;  but  by  tliisM<fans  they/ 

fhalj  (be  forced)  againft  their  Will  to  trade  vuii  fuch 

as  their  Wives  pleafc.     And. the  Laws  of  En^lunii  ^.avc 

provided  for  Wives  more  leafonably  than  to  make  th«jn 

their  own  Carvers   ('viz.)  To  go  to  the  Ordinary  for 

AJiinocy,  the  Cofts  of  which  Suit  the  liufband  Ihall 

pay,  if  the  Wife  hath  juft  Caufe  of  Complaint,     i  Cro. 

Greene  Cafp,  and  to  fupply  it  in  Cafe  of  the  Hufband's 

Obftinacy,  8  H.  3,  Rot,£latif.  Mepth.  19,  v'.  39.  Fretch- 

infjieU^  Cafe,  tS  4  //,  3-  Rot.  Clauf.  yemh.  3.  where  the  , 

Hulband  was  obftinate,  Writs  de  Efov,  hahend*  wher^ 

di^C  "ted  to  tbc  Sheriff  to  levy  EOovcrs,  (/.  r.  Mainten-   , 

ance)  for  the  M'ife,  of  the  Ilulband's  Gfjods,  which 

Cafes  though  ancient,  are  Aill  Law,  although  the  IL,aw 

has  jjow  provided  another  Remedy  againft  the  ObOi-. 

nacy  of  the  Ilulband,  by   E^com,  Capcudo.  '    And   in 

iiji'ntcnance  of  the  Opinions  on  this  Side,  were  cited 

ii//.  7.  40.  That  fhe  cannot  charge  hjei  II ufuand  for 

Vifluals  bought  for  the  Family  without  his  Command 

precedent,    or  AflTcnt  fuhfcqucnt.     P.  N'.  i^.*  j2o.   G- 

Thc  Contraft   of  tlfic  Wife  Iball  not  charac  her.  Huf- 

band  (any)  more  thin  the  Contract   of  tlie  Servant,     a 

Co,  Forje  and   tiemlirf^'a  *Cafe,  flie  can  neither  makt  {i 

Wj'II,  nor' revoke  a  Will  made  before  ]\jarriapje,  be-    • 

caufe  (be  has  no  Will,  and  therefore  the  Marriage  is  a 

Revocation,  for  elfe  the    Will    would    be  irreocable, 

2  Cro.  6i]  o.  Tracy  againfl  Dt^ilon  her  Receipt  affr  M^r- 

mge  of  the  Rent  of  her  own  Lar^d,  flial-1  be  no  IMf- 

chargeagainft   the  Hiifband,  although  the 'IVnant  had 

no  Notice  of  *  the  Riarriagc,  31  E.   i   Tit.  Deift.  663.       *  P-   ? 

t/3.    20  //.  6.  22.  27  H'  8-  24,  25.  13  R.  2.     Tit. 

Annuity  50.     And   thofe  Judges  held  the  Prohibition 

{or  forbid  doing)  by  the  Hulband  (to  be)  paterial.  • 

But  the  Court  being  thus  divided,  the  Caufe  for  fhc 
great  Weight  thereof,  was  adjourned  into  the  Rxche- 
qoer ;  and  there,  after  divers  Arguments  at  the  Bar, 
it  wasfoleronly  argued  by  all  the  Judges  feverally  at  fe- 
vcral  Days  a^  the  Benchv^where  Tyrrell^  Jiiftice  of  Com' 
Banco,  jcined  in  Opinion" with  Twyden  and  Mallet ;  all 
the  reft,  viz,  Bridgman^  Chief  Juftice  of  C.  B.  Hah 
Ctief  Baron  of  the  Exchequer,  Hide2inA  Urown  Juf- 
tices  of  C,  B.  and  Atkyns  and    Turner  Barons   of  the 

Exclieoucr 
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4  • 

Exchrqucr,  and  Fojler  Chief  Juftice,  and  Wadham 
Vide  I  van.  JVyndham  Juftice  of  the  King's  Bench  agreed.  That  tlic 
4«  2Keb.554<  Huiband  fhould  not  be  charged,  but  that  Judgmen't 
Sid*4W^c!  owg^^  to  be  givea  for  the  Defendant :  And  fo  it  after- 
ante*  '  '  wards  was  on  a  Motion  in  Bdnco  Regis y  and  the  Judg- 
ment wa«  there  entered  in  JJij^rr  Term,  15  Car.  2. 


Herne  agaiuft  - 


Ob  a  Ft.  Fa. 
acstinft  an  Sx« 
«ctttor,  the 
ShcrifTretyroji 
no  Good)  SL%  to 
the  DM,  but 
Jevies  the  Da- 
mages of  the 
Tcftator's 
Goods,  it  Is  ill; 
and  aU  fubfe^ 
qucnt  Pro- 
ceedin{;9 
th-rcou  arc 
ailfo  ill. 
Vide  3  Lev* 
lod.  I  Sid.  317* 

Kob.4* 

Yclv.  i8.  S3. 

Cro.  £1.  59a* 
734.  8«a'. 
Latch.  140. 
Palm.  443. 
Z  Cro.  4i  394* 
Mo.  24<i9  689. 
J  And.  55* 
x6o. 


? 


otu;.  4- 
fiac.  Abr. 


4Pi»  443* 

I  Term.  B^ep* 

691. 

»  Term.  Rep: 

136. 


A  Scire  Facias  againft  an  Executor,  with  a  Fieri  Fa-^ 
cias  for  levying  the  Debt  and  Damages  of  the  Tef- 
taior^s  Goods,  if  Jo  much  (in  hb  Hands)  and  i/nf^y  then 
Damages  of  his  own  Goods  ;  The  Sheriff  returns.  That 
the  J^xecutor  had  not  Goods  to  faiisfy  the  Dch,  but 
that  he  had  levied  the  Damages  of  the  Teftator's 
Goods ;  whereupon  iffucd  another  Fieri  Facias^  furmi- 
ling  that  the  Defendant  had  wafled  ^  the  Teftator's 
Goods,  on  which  the  Sherifl!  returns,  that  he  had 
wafted  the  Goods  :  And  this  was  travcrfed  and  tried, 
jind  Verdift  for  the  Plaintiff,  and  on  Motion  in  Arreft 
of  Judgment,  it  was  ftaycd  by  the  whole  Court,  for 
(that)  the  Return  of  the  Writ  was  ill ;  for  the  Goods 
of  the  Tcftator  ought  to  be  charged  with  the  Debt,  and 
not  with  the  Damages,  except  they  are  fuQicicnt  to 
fatisfy  both,  but  the  Damages  are  to  be  levied  on  jhe 
Goods  of  the  Executor  for  the  Delay;  and  although 
that  the  Trial  and  Verdiil  be  on  the  Return  of  the 
fecond  Writ,  and  the  firft  admitted  (to  be)  good,  and 
acceptted  by  the  Plaintiff,  and  that  it  isi  the  Advantage 
of  the  Df'fendant  to  have  the  Cofts  levied  of  the  I^cf- 
tator's  Goods,  yet  all  the  Proceedings  on  the  fecond 
Writ  being  founded  on  the  Return  of  the  firft,  which  is 
ill,  all  is  ill.     Aiia  by  the  whole  Court  Judg^ient  wass 

ft»ycd.  .. 


♦  p,  8       *  The  King  againft  Ward  Executor  oiWeniworth 


IT  was  found  by  an  Inquifition  on  a  Writ  direQed  to 
the     Sheriff,     That    IV  *itw^j^ih^     of    his   Malice 
SHoVof^"^"  forethought,  murdered  himfclf;  and   this  Writ  iffued 


not  MurJef 


Kfurv^^r  ia  4 


after 


-^     ti 
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iftcr  the  Reftpxation  of  King  Charles  II.  but  tlio  Mut-  P;irion. 

dCT  was  done  long  Time  before.     And    now  the  Qj^ief-  ^  ^* '  ^»*^* 

tion  was,  Whether  by  the  General   Pardon  nf  all  Of  •  ^K*b  66^ 

fences,  Foifcitu res,  ^c*  except  Muvcior,  \\\s  Murder  548.6!i8.  * 


:epted 

Erceptionof  Murder,  and  that  a  fclode  fe  Is  r.    ?»'Inr- 

dcrer  in  the  higbcil  r>r;»r«?e:    And  divers   Precec^  nts 

were  produced  where  it  had  been  fo  taken  ;  but  zM  [oi 

them)  being  fub  //Itniioy  Fwyjden  and  H'ytidhatn  held  the 

contrary  :  They  faid,  That  Feio  de  fe  and  Murder  arc 

diftinct  Things,  and  diAini?ly  treated  of  by  all  Au- 

thon;  and  the  Reafon  why  Murder  is  excepted  out  of 

all  Statutes,  is  not  becaufe  it  is  a   MoJhicalLd'Wy  but  a   q^BraAoa. 

patriarchal  Law  inforccd  by  Nature,  that   nriv<^  O^siU 

deftroy  himfelf ;  but  that  th-!  Vcnpeancc  of  Blood  i5? 

Mofaicaly  and  given  only  upon  the  Murdci  of  another : 

But  in  the  Cafe  of  Felo  de  fe  no  Vengeance  of  Blood 

can  be,  but   only   a   Forfeiture   of  Goods  given  to  the 

King  for  th."  Offences  which  he  has  done  to»the  Law  of 

Nature,  and  <lepTivIng  the  King  of  a  Subject";  end  the.        * 

Meaning  of  the  Exception  of  Murder  oi,it  of  Partionft 

is,  (in  order)  for  putting  the  Murderers  to  Dcatji,  which 

cannot  be  in  this  Cafe  i  and  fo  the  Court  was,  divided 

in  Opinion  :  But   afterwards  .Virt/A// beirg  withdrawn 

from  hi«  Place,  AV/y«*^  coming  in  \'isRoom,  joined  in 

Opinion  wit li   Twyfden  and    iP'yfidham,     *^d   •^;ivo  (Jjis) 

Opinion,  That  thi;5   Murder  w^s  pardoned,  and   not 

excepted  by  the  Exception  of  Murder  ;  an<l  fo  was  the 

Forfeiture  for   it  alio,  the  Offence  (itfelf )  being  par^ 

doned :    But    where    it     wus    argued    at    the     Bar, 

that  the  Pardon  being  before   the.    Inquifulon,    and 

fo  before  the  Goods  came  to  the  Kl^i^,  fliould  enure  to 

the  Executors   as   a   Releafe,  thoujih  that  the  Offtnc?  f.^jfl^^J^^^ 

had  not  been  pardoned  ;  it  wa^  denied  by  all  the  Juf-  fcifcdisWcrc 

ticcs;  for  the  King's  Title  was  before  the  Inquifitionj   ^^^  ir.ijifi- 

and  the  Goods  forfeited  to  him   immediately  by  the  v^^ea^M 


Thf 


115.     I  Jo. 

iVcrt.  103. 
lS;iU:.  io3, 

io9.  rod  33. 

2  Lev,  4j^. 
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*  P,  j^  *  The  King  againft  Read.    . 

Ko  new  Trial  TNDICTjMENT   of  Pfijuiy,  and  the  Defendant  ac- 

ant*  Ac^'Titul  ^  qtiittcd,  ipotion  was  for  a  new  Trial  for  the  King, 

hi  Cnrauial  or  ^^^  that   divers  Witneffes  were  abfent,  JVyndham  Juflice 

Capital  Cafca;  held  it  grautable,  it  not  being.touching  Life  ;  to  which 

ConviOion.^  *  ^^  ^^  anfwcrcd.  That  new  Trials  ihay  be  in  criminal 

Vid,  I  si<L  Cafes  at  the  Prayer  of  the  Defendant,  where  he  is  con- 

143  153-  vi6led  (but)  not  a^  the  Suit  of  the  King  where  he  is  ac- 

i*7,^-8"io8.    q*^^^'^^>  ^^  inore  in  criminfil  Cafes  than  in  Capital  ; 

«i3,  %ii,  Z33.*    and  wher^^s  two  Cafes  were  cited,  wherein  new  Trials 

»vi£°iio^         had  be4?h   (granted)  on   the   King's   Behalf:  Ttvyfden 

\  sid.  153,"*'    i^iAy  That  was  in  the  late  troublefome  Ticpes,  and  by 

154*  the  Parties  Affent  >  and  thereupon   the   Court  would 

advife  and  gave  Time  for  {earching  Precedents. 

NoiCy  That  afterwards  in  Michaelmas  Term,  13  Cur. 
0..  between  the  King  and  Borvdettj  an  Information  of 
Pcrjuiy,  and  the  Defendant  acquitted,  and  Motion  was, 
for  a  new  Trial  on  Affidavit,  That  one  of  the  Wit- 
neffes was  abfent  by  reafon  of  Sicknefs  ;  and  denied  by 
the  Court :  (For)  the  Party  being  acquitted,  cannot  be 
tried  again  5  but  after  a  C6nvi6tion,  a  nc^f  Trial  may 
be  had  for  the  Defendant  on  good  Caufe  :  And  in  Tri^ 
niiy  15  Car,  2.  The  King  againll  Fenwicke  and  HoUf  In- 
f .  c  Sid.       formation  for  Perjury,  and  the  Defendant  acquitted, 
i^€b.^^l6         Motion  was  for  a  new  Trial,  on  Affidavit  that  fome  of 
568,590.638,    the  Witnefles  "werfe  kept  away  by  Pra6lice  of  the  De- 
<39»  w-  fendant ;    And    Wyndkam    Juftice   held  it    grantaMe, 

bding  in  a  Cafe  only  criminal,  and  not  capital :  (But) 
Kelynge  faid.  No  Cfafe  could  be  fhewn  of  a  new  Ti  ial 
in  a  criminaj  jCafe,  more  than  in  a  capital;  for  the 
Fame  of  the  Defendant  fhall  not  be  often  drawn  iji 
fc^ueftion  for  the  fame  Thing,  no  more  than  his  Life, 
And  Fr)Jlfr  and  Twyfien  dire6ted  an  Information  to  be 
brought  for  the  Praflice,  and  if  it  were  found  a  new 
Trial  fliould  be  granted;  to  which  JVyndham  Juftice 
agreed  :  And  this  Cafe  being  moved  again  in  Michael^ 
inns  15  Car.  z.  Fojler^  Tivyjden  and  Keiynge  continued 
their  Opinions  ;  (But)  Wyndham  was  contrary,  and  faid 
That  in  an  Information  for  the  Pra6licc  he  would  not 

■   '  have 
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have  the  fame  Funifhment    that   he  would  have"  for 
the  Perjuiy,  and  therefore  held  a  new  Trial  giantable. 
The  others  (faid)  The  Courfe  of  the  Court  is  the  Law         ^ 
of  the  Court,  and  better  it  is  that  an  *  innocent  Pe ifon      *  ^'  ^^ 
fhould  fuffcr  than  the  Law  changed.  And  Note,  In  ////-  TshVw.  i,  2? 
lary  Term,   15  &    16  Car.  2.  in   the  Cafe  of  Sir  John  3^ 
Jackfofty  where  he  conveyed  away  the  Witnefles  in  an 
induHment   of  Parjury,    an   Information  was  brought  1 
againft  him  for  the  Pradice>  and  he  convicted  and  fined 
1000  Marks  ;  and  tht^n  as  I  fuppofe  a  new  Trial  was 
granted,  the  Information  being  brought  by  the  Direc- 
tion of  the  Court  to   that  Intent ;  but  I  did  not  hea^ 
any  Rule  for  a  new  Trial  given  at  the  Time. 

See  2  yo.  163-  and  2  Show*  165.  Rex  verfus  Smithy  a 
new  Trial  after  a  VcrdiS  for  the  King,  on  an  Infor- 
mation for  Perjury* 


\ 


Term 


4. 

I 


n 


(    IX    ) 


Term.  Sana.  Hill. 
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>^^ 


^^"^-^W 

t 


D<vi/c  io  one 
for  Life,  and  if 
he  die  without 
Iflftie  liTing  at 
his  Death,  Re- 
nxainder  to  a- 
nother  in  Fee; 
<^<w#  Ifany 
executory  Dc- 
vife,  or  ^  Con-* 
,  tingent  Re- 
mainder? 
^  C.  Raym. 

X  Sid.  47. 

1  Keb.  29,119* 

%  Danv.  519,. 

.  15- 
^  Salk.  244, 

,  Vide  4  Mod. 
s8a.s  i:.ey. 

ao8,  434- 
I  Salk.  128, 

13> 

s  Daily.  £20. 
F*aro?  Con. 
Rem.  207,  305, 

432- 


Plunhet  agamft  HohncSf 
Intrat-  HUl.  1658.  B«  R.  Ro^  5^1. 

T  N  Ejeftmcnt,  Not  guilty  (wa3  pleaded)  and  a  Spc* 
**•  cial  Vcrdi6l  (found)  on  which  the  Cafe  was,  A  Man 
feifed  in  Fee,  devifed  the  Land  to  his  cideft  Son  Tho- 
mas  for  Life,  and  if  hfe  dies  without  Hfiie  liring  at  the 
Time  of  hts  Death,  td  Leonard^  another  Son,  and  his 
Heirs ;  but  if  Thomas  had  Iffiic  living  at  his  Death, 
that  then  the  Fee  Ihould  remain  to  the  right  Heirs  pf 
Thomas  for  ever;  Thomas  enters  after  the  Devifo'r*s 
Death,  and  fuffers  a  Commoji  Recovery  (under  wiiich 
the  Defendant  claims)  and  dies  without  Iffuc ;  where- 
upon Leonard  enters  and  makes  the  Leafe  to  the  Plain- 
tiff. This  Cafe  was  argued  twice  in  this  and  the 
following  Term,  by  Scro^gs  zndjlleyn  for  the  Plaintiff, 
and  Jones  and  Finch,  the  King's  Solicitor,  for  the 
Defendant,  and  two  Qneftions  (were)  made*  i-  If 
Thomas  had  by  the  Will  only  an  Eftate  for  Life  by  the 
]!)evife,  with  a  contingent  Remainder  to  Leotiard^  or 
whether  the  Fee  v^as  vefted  in  Thomas ,  with  an  Exec- 
utory Devifc  to  Leonard?  %.  If  it  be  ah  executory 
Dcvife  to  Lcofiardy  if  the  common  Recovery  has  bar- 
red 


r 
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red  it  ?  And  for  the  Plaintiff  it  v^ts  argued.  That  Th9^ 
fiuu  had  a  Fee,  for  though  only  an  Bftate  For  Life  be 
devifed  to'him,  yet  by  Difcent  of  the  Revcrfion  the 
whole  Fee  was  in  him, ^  which   merged  his  Eitate  for 
Life,  and  this  is  executed  in  liim  ;  and  then  the  EAate 
to  Leonard  cannot  be  any  other  than  an  executory  De- 
vife,  for  when  the  whole  Fee  is  given  or  vetted  in  one 
Ptrfon,  with  a  Limitation  of  a  Fee  to  another  upon  a 
Cofltingency,    this  cannot  be  a  Remainder,  for  one 
Fee  cannot  remain  *  upon  another,  but  of  Neceflity     *  ?•  IS 
moft  uke  Effe^  as  an  Executory  Dcvife :  But  when  on- 
ly Part  of  the  Eflatc  is  difpofed,  as  for  Life,  or  in 
Taiiy  and  the  Refidue  given  to  another  on  a  Contin- 
gency ;  as  to  the  right  Hei»  of  ^4  S.  who  is  in  Life, 
or  to  fuch  (a  Pcrfon)  as  fhall  be  living  in  the  Houfe  at 
fuch  a  Titne,  this  is  a  contingent  (Remainder)  But  here 
the  whole  Eftate  is  iu  ThomaSj  either  by  the  Devife  or 
by  Difcent,  and  then  the  Devife  to  LfOfiMrd,  muft  of 
bcei&ty  be  an  Executory  Devife  which  being  to  happen 
within  the  Compafs  of  a  Liit^  has  been  allowed  ;  as  in   q^^^  j^^,  15. 
M  and  Brawn's  Cafe,  2  Cro^  &c.    And  fts  to  the  fe-   i  Ron.  Abr< 
cond  (Qjcftioii)  they  alfo  relied  on  Pell  and  Brown's  ^y^fif^j^^^.^ 
Cifc,  where  it  is  adjudged.  That  a  Recovery  (hall  not  394. 
kar  in  fuch  Cafe.    But  on  the  other  Side  it  VJras  ar-  vidc  i  Lev* 
gucd,  and  fo  refolved  by  the  whole  Court  in  Michael'  ^^^  ^,^^  ^^ 
mas  Term,    73  Car.  2-    That  Thomas  took    but  an  aDanv/i^^ 
Eftate  for  Life  by  the  Will,  and  the  Remainder  to  his  s  Chan.  Cair* 
Heirs  not  executed  ;  and  though  he  be  the  Heir  to  *  '*9.5^- 
whoto  the  Reverlion  defcends,  that  fliall  not  drown  the  - 
EAate  for  Life  contraty  to  the  exprefs  Devife  and  Intent 
of  the  Will,  but  lliall  leave  an  Opening  as  they  ter- 
med it,    for  the  xnterpoltng  of  the  Remainders  when 
they  fhall  happen  to  interpofc  between  the  Eftate  for 
Life  and  the  Fee ;  and  (they)  compared  it  to  Archer*s 
Cafe,  I.  Co.  where  though  Robert  the  Devifee  for  Life 
was  Heir,  yet  the  Remainder  to  his  next  Heir  Male 
\ns  contingent,  and  fo  not  an  Eftate  for  Life  merged 
by  the  Difcent  of  the  Reverfion  :  And  fo  the  Eftate  of 
Thtnas  here  being  only  for  Life,  by  this  Devife  the  Re- 
thainder  to  Leonard  was  a  contingent  Remainder,  and 
barred  by  the  Recovery  ;  and  then  the  fecond  Point- 
will  net  come  in  C(ueftion,  whether  an  Executory  De- 
vife (hall  be  barr^  by  ^  Common  Recovery.    But  on 

the 
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the  firft  Point  they  all  gave  Judgment  for  the  Defend- 
ant. 


P.    I 


Anonyn.ous. 

Cullomto  /COVENANT  (was  brought)  and  declared  on  the 
t?as  ufri*"***  V^  CnHiomoi  London:  That  time  out  of  Memory, 
tht>/<r/ cnly;  ^<^-  every  Freeman  {Jolebai)  hath  ufed  to  take  Appren- 
s.  c  1  Kco.  tices,  who  by  the  fame  Cuilom  have  ufed  to  be  bound 
37^.469.  51  «•  by  their  Covenants  to  ferve  faithfully  ;  and  that  the 
PlaintiflF  took  the  Defendant  Apprentice  by  Indenture, 
whereby  he  covenanted  to  ferve  the  Plaintiff  for  feven 
Years,  and  that  he  had  not  done  it,  but  had  departed 
from  his  i^ervice  without  Licence.  And  on  Iflue,  That' 
he  had  ^  ferved  him  according  to  the  Covenants,  and 
had  not  departed:  Vcrdift  was  for  the  PlaintiflF;  and 
it  was  moved  in  Arreft  of  Judgment  by  ^onesy  That 
the  Decoration  being  in  the  Solet  only,  and  not  in  the 
Debit  and  Solely  is  not  good  ;  and  cited  zz  E.  4.  8.  and 
.  I  Cro*  the  King  and  Bagjhaw.  And  if  he  be  obliged 
by  the  Covenant  to  ferve  at  all,  being  an  Infant,  it 
ought  to  be  by  the  Cuftom.  To  which  it  was  anfwered 
an,d.  rcfolved  by  the  Court,  That  the  A61ion  being 
founded  on  the  Covenajit,  and'the  Cuftom  (being)  but 
Inducement,  it  is  fufficient :  At(d  gave  Judgment  for  the 
Plaintiff,  AzV/,  £sfc. 

r 

Radjhrd  zgzin^  Bludworth. 


6  Mod.  3U, 
313*  %  Show: 


Ons  doet  tn 
Aa*oiBank- 
rupcy,  and 
fe-H  the  Laod. 
and  five  Years| 
after  does  ano- 
ther A£k,  on 
which  a  Com- 
Tniflion  iffiics. 
S.  C.  I  Keb. 
II- 
9  Sid.  96, 1 14» 

Yii3.  poft,  i;. 


IN  Eje^ftment  a  Special  VerdiS  (found)  A  Merchant 
feifed  of  Lands,  and  indebted,  in  1643  committed  an 
A(51  of  Bankruptcy;  and  in  1645  ^^  outlawed,  and 
in  yuty  1649,  fold  the  Lands  to  the  Leifor  of  the 
Plaintiff;  and  in  1649  ^^^  outlawed  again.  In  1653, 
aCommilfionof  Bankrupcy  wasfued  andin  165'',  hede- 
clared  a  Bankrupt;  and  theCommiifioners  fold  the  Lands 
to  the  Defendant,  who  entered  and  gained  Poffeffion,  on 
which  the  Leffor  brought the.Ejeflment.  And firjl, it  was 
objected.  That  .the  Gommiffion  not  being  fued  within 
five  Years  after  1643,  ought  not  tp  have  iffued  at  all; 
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for  when  the  Statute  of  1 1  yac.  reflrauis  the  fuing  of 
the  Commiffioh  to  five  Years  after  the  AA  of  Bank- 
ruptcy committed^  it  ought  to  be  intended  the 
firli  Aft  of  Bankruptcy.  But  all  the  Court  were 
apalnft  this,  (and  thai)  it  might  be  fued  vithin  five 
\tAiS  after  an  Aft  of  Bankruptcy.  Secondly ^  It  was  ob- 
jected, That  the  Verdift  was  lufuflicicnt,  not  having 
found  that  he  permitted  himfelf  to  be  outlawed,  with 
Intent  to  defiaud  his  Creditors  ;  as  t!)e  Words  of  the 
Statute  arCy  and  he  may  be  outlawed  without  his 
Knowledge.  To  which  finch  at  the  Bar  anfwered> 
Tliat  in  a  Special  Verdift  it  fhall  be  fo  intended.  But 
Thirdly y  The  principal  G(ueftion  was,  Whether  by  the 
Commii&on  iituing  in  1653,  and  he  being  found  a 
Bankrupt  thereon,  it  (boUld  now  relate  to  the  firft  Aft  of 
Bankruptcy  committed  in  1643 ;  fo  that  the  Sale  by 
the  Bankrupt  in  1648,  fhould  be  now  defeated  by  the 
Vendees,  by  Reafon  of  Afts  of  Bankrupcy  done  in 
1643,  or  in  1645;  which  were  more  than  five  Yea i*s 
before  the  CommiiBoo  fued  ?  And  it  was  refolved  by  all 
the  Court,  That  the  Sale  fliall  not  be  defeated  by  any 
Aft  of  Bankruptcy  made  before  *  the  Sale,  if  the  Act  #  p.  |^ 
was  not  made  within  five  Years  before  the  fuing  of  the  Bmkiup  y. 
Commiffion  :  For  ij'a  Man  does  an  Aft  of  Bankruptcy  i»ft>iS. 
in  1654,  Siud  continues  in  Poltcflion  till  1658,  and  then  ^5?,  5^'!!' 
fells,  and  after  commits  another  Aft  of  Bankruptcy  ; 
and  in  i66c)  a  Commiffion  is  fued,  the  Vendee  is  fafe, 
no  Commiffion  being  fued  within  five  Years  after  the 
A(ft  of  Bankruptcy  made  in  1654;  for  the  Aft  to  avoid 
the  Purchafe  muft  be  done  within  Five  Years  before  the 
CoimniiBon,  and  alfo  done  before  the  Sale. 

And  in  Eajler  Term  16  Car^  'z.  a  Man  djd  an  Aft  of 
Bankiuptcy  in  1651,  and  in  1657,  did  another  Aft; 
and  in  1658,  made  a  Leafc  of  Lands  :  In  1660,  a 
Comisifiion  iflued,  on  which  he  was  found  a  Bankrupt, 
and  the  l^ands  fold,  and  there  it  was  again  refolved. 
That  the  CommilTion  was  well  fued  within  five  Years 
after  the  laft  Aft  ;.  although  nof  within  the  five  Years 
bcfi)re  the  CommifTibu,  and  alfo  before  the  Leafe,  the 
Vendee  of  the  Commiffioners  fliould  avoid  the  Lcafe  ; 
Which  I  myfelf  heard  and  observed. 

Mayor 
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By-Law  ta 
brfng  all 
TKin'^s  ibid  by 
weight  to  the 
City  Beam. 


Pl-eicripiion 
iu  ^rind  all 
^rain  fpeat 
in  their 
Koufe  at  fuch 
»  Mill. 


1 

Mayor   and  Comhionalty   of  London  agaiaft 

Bernardijion 

IT  was  retutned   on  a  Haheas  Corpus y  That  London 
is  an  ancient  City,  and  that  Time  out  (of  Mine!,) 
^c.  there  had  been  an  ancient  Beam,  called  the  King^s 
Beam^  mantained  by   the  City  ;  to  which  all  Foreign- 
el's  have  ufed  to   bring  all  their  Goods  ufually  fold  by 
Wcigrht  to  be  "weighed,  and   their   Cuftom  to   make 
By  -  Law^',    and    a    By-Law,     (made)    That    every 
Foreigner    who    fells    any.  Goods    ufually    fold    by 
Weight  withont    bringing  them  to  the  Beam  to    bt 
whighed,  ftiali   pay    131.  4^.  for  every  iive  hundred 
Weight,  to   be   recovered    by  the  Cjiamberlain  in  the 
Sberids  Court,  and  not  clfewhere  ;  and  tbftt  no  EflToin^ 
Proteilion,  Wc.  fhall  be  allowed  ;  And  that  Bcrnadif- 
tou   being  a  Foreignei;,  had  330c  >\^cight  of  RaifinS} 
thincp  ufually  fold  by  weight,  without  bringing  theii>  to 
the  laid  Beam  to  be  weighed  ;  and  for  thl^  Forfeiture 
he  was  fued  in  the  Shcritli  Courr;  and  this  is  the  Caufe 
of  the  Imprifonmcnt.    AUd  oh  this  Return  divers  Ex- 
ceptipns  were  taken  and  argued  this  Term  and  the  Term 
enfuing,  at  cUvers  Times,  by  JoneSy  G/v»,  and  B^cusy 
for  the  Defendant  *   Bemardifion;  and  by  i^/«cA  the 
King^  Solicitor,  IVyUe  the  King^s  Serjeant,  and  Allen 
f<?r  the  Mayor  and  Commonalty.     The  firfl  Exception 
was.  That  tho  By-law  for  bringing  all  Goods  ufually 
fold  by  weight  was   unreafonable ;  .for  they  are  often- 
times fold  by  Lump,  and  then  (there  is)  no  need   of 
weighing ;  and  to  put  all  Foreigners  to  this  Charge, 
Trouble  and  Attendance  to  no  Purpofe,  was  unreafon- 
able j  but.if  it  had  been,  That   all  Goods  when  they 
AfC  fold  by  weight  fliould  be  brought  to  the  Beam  and 
weighed,  it  might  be  to  fomc  Purpofe,  for  preventing 
fah'e  Weights  ;  ani  compared  it  to  the  Cafe  in  Mick. 
I   54i  between  Alant  and  Janorty  where  a  Cuftotn    to 
grind  all  the  Grains  fpent  in  his  Honfe  waS  void  ;   for 
he  may  ufc  Grain  there  without  grinding:  But   if  it 
had  been  to  grind  all  grain  ground  and  fpent  at  his 
Honfe,  it  might  be  good.     But  to  tliis  it  was  anfwercd, 
and  at  length  rcfolved  by  the  Court,  That  the  By-La.Mr 
was  good,  for  tbir  By-Law  was  founded  upon  the  CoT— 
toms  of  LondoHy  which  arc  of  fuch  Force,  that  they 

fhalJ 
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fljallftandagainftnegatiTcAfls  of  Parliament;  as  where  Cuftomtof 
Ma^naCharta^  caf.  ^6*  {2iySy  ItJ^iallnothelaxvJulfordhy  n^^*lveM*A- 
togive  Lands  in  Mortmain,  yet  they  might  alien  in  Mort-  tutcs, 
main  before  their  Charter  of  7  i?  2.  as*  appears  by  45  ^^^^'J^ 
£.  3. 36.  And  this  Cuftom  -was  reafonablc  in  any  place,  *^' 
for  it  is  of  great  Ufe  for  preventing  of  falfe  Weights  ' 
between  the  Buyer  and  Seller,  and  it  is  alfo  of  great 
Ufe  for  preventing  Deceit  in  the  King's  Cuftoms,  by 
comparing  the  Weight  entered  at  the  Cuftom-Houfe 
with  the  Weight  at  the  Beam,  and  fuch  Deceits  are 
jao^  ufually  committed  by  Foreigners ;  and  though  that 
in  Truth  they  fell  their  Goods  by  weight  at  their  Houfes,         ' 
they  may  fay  that  they  fold  them  by  Lump*    And  Txvyf- 
i2r»faid.  That  the  City  had  (an)  Intereft  in  their  Beam, 
and  are  at  Charge  to  maintain  it,  and  for  Servants  to 
attend  the   Weighing;   and  therefore  'tis  Reafon  that 
they  Hiould  be  compelled  to  weigh,  and  to  pay  for  it, 
nctwithilanding  among  themfelves  they  agree  by  the 
Lump.     *id  Exception,  That  the  By-Law  was  unrea- 
fonable  in  refpeft  of  the  Penalty  and  Inequality  there- 
of, for  perhaps  fome  of  the  Goods  are  not  of  the  Value 
of  13J.  4<f.  the  500  Weight,  and  others  of  the  Weight 
of  500  Pounds,  may  be  of  the  Value  of  500/.    And 
Coke,  in  his  8  Ref,  147.  fays,  By  Laws  with  unreafon     By-LaTrswith 
able  Penalties  are  void :    But  to  this  'twas  refolvcd,  ^-^^^£^^^1^ 
That  the  By-J-aw  was  good   notwithAanding  this  Ex-  go^Jj^  ^nd 
.eeption,  for  the  *  By-Law  ought  to  lay  the  Penalty  on  when  not. 
the  Weight,  for  that  is  the  Thing  provided  for;  be-  7^f  39!*^^ 
fides,  it  would   he  endlcfs  to  put  the  Penalty  on  the     *'p,   it 
Value,  aod  alfo  unceilain  :    And  the  Penalty  is  only  a  penalty  on 
Means  to  compel  obedience,  which  every  one  may  avoid  the  Quantity 
who  will  bring  bis -Goods  to  be  weighed  ;  and  a  Cafe  J?^2°\*^^. 
was  cited  in  Sutton*SrC^{e  in  this  Court,  in  165a.  where  ^* 
a  By-Law  to  pay  a  Mark  for  a  Trufs  of  Hay  fold  un- 
weighcd,  was  adjudged  good  :  And  0/horns  Cafe,  where 
a  Penalty  of  405.  for  ufing  of  a  Cart  was  adjudged 
good,  though   perhaps  he  did  not  gain  45.  by  it,  bc- 
caufe  the  Penalty  is  but  to  inforce  Obedience  to  the  Law, 
but  if  it  had  been  to  pay  ^  great  Sum  for  the  weighing, 
it  might  Jbe  otherwife.     ^d  Exception,  That  this  JJy  Law  By-law,  that 
took  from  the  Subjefis  divers  Privileges  that  the  Law  ""^^f^"*'  ^'" 
allows,  as  EiToines,  Csfc.    But  this  Exception  was  dif- 
allowed,  for  it  is  generally  fo  in  all  By-Laws ;  and  fo 
it  was  in  Jf^ag^on$r\  Cafe,  8  Rep*  4.     t^ih  Exception, 
PartL  C  That 
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So,  ilyit  eh«  That  the  By-Law  reftrains  the  A£lion  to  tbeit  bwfl 
Penalty  ihail  tourts :  But  this  Exception  was  aifo  over-ruled,  for 
i^l^l^'citr-  i^cr<^t*^«  Fafts  and  the  Perfons  are  beft  known,  s^h 
Court  only.  JExceptioH^  That  it  does  not'  appear  that  he  had  Notice 
Koticetherftbf  ^^  ^^  By-Law,  and  he  is  a  Foreigner^  who  cannot 
not  necelTary.  take  Notice  of  their  By-Laws,  ilor  is  any  appointed  td 
Vide  »  Lev.  gjyg  Notice,  nor  any  Publication  of  the  By-Law  ap- 
tfs.  Isll  ^^'  ix^in^cd  •  ^^^  hereto  'twas  anfwered^  That  this  By-Law 
ib.  &  ante  14,  is  growing  (fpiinging)  out  of  the  Cuilom,  and  every 
'^*  Man  who  will  trade  in  London^  ought  to  take  Nbtice  of 

the  Cufioms  of  the  City,  which  are  the  Laws  of  the 
City ;  and  afterwards  in  Eajler  Term,  13  Car.  z.  a  Pro- 
cedendo was  awarded,  except  better  Caufe  ((hcwtf)  with- 
in three  Days: 

— .        '  1         » 

Tompfon  agaiaft  -^75?^/: 

AWeathat  /SOVENANT  brought,'  and  declares.  That  the 
to  p!u?ia  UK  ^  Plaintiff  covenanted  to  gd  with  a  Ship  to  t>.  in 
I  Saund:  ao^  Ireland^  and  there  to  take  in  280  Men  from  the  Defen- 
**^o«  daiit,  and  to  carry  them  to  Jamaica ;  and  the  Defendanf 

Vide  poft,  $1.  (.Qyenanted  to  have  the  280  Men  there  ready,  and  id 
pay  for  the  Carriage  of  them  5/-  a  Man,  and  fays»  that 
the  Defendant  had  not  the  280  Men  r^ady,  but  that  he 
had  I  So,  arid  thofc  he  took  and  carried,  arid  the  De- 
fendant had  not  paid  for  tbetn :  The  Defendant  pleads- 
that  he  had  the  280  Men  ready,  and  tendered  them  to 
J,  the  Plaintiff,  and  that  he  would  not  receive  them,  but 
*  Pi  lo  fays  nothing  *  to  the  cartying  of  180  Meft,  nortothe 
Non-payment  for  them,  and  for  that  it  was  not  a  Plea 
to  the  Whole  but  to  the  carrying  only,  Judgment  wa* 
given  for  the  Plaintiff  upon  a  Demurrer. 

Batemah  agaiaft  Hairvyi 

UaSoff  tj^  JECTMENTi  and,  on.a  Special  Verdia  ihe  Cafe 
Trade  i^Jebt-  -^-^  Vf2j&j  Hdrvy  being  a  Merchant  indebted  to  divers 
cdi  ifhamay  Pcrfons,  kft  off  Trading  beihg  fo  indebted,  in  1645; 
for*thof^'^^^  in  1647  he  aibfconded,  and  a  Commiffion  was  fued,  an4 
Debts,  though  hc  adjudged  i  Bankrupt  in  1653,  the  Debts  hot  paid 
not  for  thofe-  wherein  he  was  indebted  when  he  left  off  his  Trade: 
XI'^"^       And  if  hc  may  be  a  Bankrapt  for  thofc  Debts  by  ab- 

fconding 
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fconding  m  1647,  was  theQueftion.  "if^vas  argued  by  Vide  1  Sid. 
Baldwin,  Serjeant,  for  the  Plaintiif,  and  by  Brown  for  f]-  y^^^J;^ 
the  Defendant,  who  faid.  That  for  calling  him  Bank-  the.'zKeV* 
tupt  in  1647,  when' he  did  not  gain  his  Living  by  buy-  45«.  487,  ^c* 
ing  and  felling,  as  the  Statute  is,  he  cannot  have  an  Vvlnu^s/io, 
Adlon,  and  cited  i  Cro.  Co//y  againft  MaynCy  and  %Cro,  166.  1  sii.4ii 
578.  Ufwike  againft  Beks.  But  the  Court  inclined  that  gj^ij'*^^.'*^^'  p 
he  fliould  be  a  Bankrupt  as  to  thofe  Debts,  but  not  as  3^  cooke'sB. 
to  Debts  contracted  afterwards*    But  *twas  adjourned*     x^aws,  72. 


Boyljlon  againft  Radcliff. 

DEBT  on  an  Obligation  to  Boyljlon  and  Stodder,  en-  Obligation  to 
tered  in  to  them  by  Radcliff;   and  on  a  Special  [^,"1;^  ""^ 
Verdi6l  the  Cafe  wa$.  That  Stodder  became  a  Bankrupt,  Bankrupt,  his 
and  the  Commiffioners  afligned  the  Debt  to  the  Plaintiflf  Partisaflignod 
the  Co-obligee,  who  brought  the  Aftion,  being  a  Crc-  o^nl^?^^ 
ditor  himfelf,  and  the  Affignment  being  for  the  Benefit  s.c.  ita>'ai.6. 
of  himfelf  and  the  other  Creditors  :    If  by  this  Alligu-  V^f^  '^^ 
ment  he  alone  might  briijg  the  A<Slion,  was  the  Quef-  45*.  *  '  ^ 
tion.    And  'twas  argued  by  Finch  for  the  Plaintiflf,  That   i  Salk.  no, 
he  might,  and  that  this  was  the  only  Means  for  the  Re-   ^'Jl* 
covery  of  the  Debt ;  for  if  it  had  been  al&gned  to  ano-  438.     '  *°^ 
ther,  he  alone  could  not  bring  an  ASion  on  the  Bond 
for  the  Moiety,  and  the  A6lion  ought  to  be  brought  by  Vide  6  Motf, 
Virtue  of  the  Statute  in  his  own  Name ;  though  before  irtrcfl.  g,  ^^ 
the  Bankruptcy  it  ought  to  be  brought  in  the  Name  of  sLev.  69/191! 
the  Obligee ;    and  now  the  whole  Intereft  b  in  the  Ob- 
ligee 5ay(^<wf,  one* Moiety  in  his  own  Right,  and  the     ♦  P.    18 
other  Moiety  for  the  Advantage  of  the  Creditors;   and  fiankmptcy 
therefore  he  alone  fliall  maintain  the  Aflion  in  his  own  J°^*  )3»  i4* 
Name,  for  he  is  Obligee  of  the  one  Moiety,  and  Affig-  ^  **^^'»3i. 
nee  as  to  the  other,  and  being  all  one  Perfon,  therefore 
it  is  to  be  fued  by  him  alone ;  for  after  the  Affignment 
it  cannot  be  fued  by  him  and  Stodder^  and  thereto  JVynd^ 
Atfw  Juftice^inclined;  but  none  being  ready  on  the  De- 
fendant's Part,  it  was  adjourned* 
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Wetden  again  {I  Baldwin. 

A  Man  rcized  j},f  EjeamcBt  a  Special  Verdia  (fburid)  Baldwin  feizcfl 
iLtdTlud  of        of  C«F^^  I-^nd  to  him  and  his  Wife,  and  to  the  Heirs 

the  Reveriion  of  the  Huft>and,  and  the  Hfalband  being  fole  feized  of 

c^V^'^%^^  Soccage  Land  in  Fee,  dcvifed  all  theSoccage  Land  to 

devifes  aU  th«  ^^^  Wife  foT  ^Life,  the  Remainder  to  the  Leffor  of  the 

soccape.       .  Plaintiff  in  Ffee^  and  dies,  the  Wife  fiirvivcs,  andafter- 

"^  K  b  ^^^'  ^^'  "^^^^^  ^^  ^^^^  >  ^^^  ^^^  Leflbr  being  the  Devifee  in  Re- 

95.  uS'.^*  mainder  of  the  Soccage  Land,  enters  and  makes  *h6 

Raym.39.    .  Leafe  to  the  Plaihtiff.     And  if  this  SeiCn  of  thfe  Re- 

^co.^  ^;^^'  mainder  of  Ihfc  Cafite  Land  be  fuch  a  having  witliin  the 

9  Co!  1S3.  b;  Statutes  touching  Cafiu  Land,  that  the  Devife  fhall  be 
6  Co.  76^  void,  as  to  the  third  Part  of  the  Sbctage  Landi  wis  the 
io^o?8l,'*84;  Qj?cftion  :  'Twas  argued  fevetal  Times  at  tfec  Bar  by 
Pidwd.  344.  '.  Fowys  and  Akyn  for  the  Plaintiff,  and  by  Howel  and 
Mo.  148^  f  J-;,  Jones  for  the  Defendant :  And  afterwards  in  MichiaelmBS 
fkntil^^  Term  \^  {Car.  %.)  'twas  argutd  by  all  the  Judges,  and 
Kciiw.  zosf.  Judgment  given  for  the  Plaintiff  for  all  the  Lands ;  and 
Ak 'n^2  Mattei,  Tivypen  and  Wyndham^  held  clearly.  That  this 
Cro?EK  ICO.  having  of  this  dry  Reverfioh  was  not  any  having  within 
1  Leon.  76.  the  Statutes,  which  fliould  teftrain  the  Devife  of  all  the 
\^^.  *^*  Lands ;  for  as  the  Statutes  6f  32  and  34,  give  Power  to 
Noy*  iiV  ^^^  SubjfeA  to  devife,  they  provide  for  the  Saving  df  the 
sLeon, ^9,99*  Kihg's  Waidfhips,  that  where  the  Bevifor  hath  any 
co.utu]'^  Ctf/)/f^  Laml,  he  fliall  not  devife  more  than  two  Partfe 
a.  ill,  lig.  of  the  Soccage  Land,  but  fhall  leaVe  one  third  Part 
I  Buift.  i65«  thereof  to  defcchd  to  the  Heir  j  but  this  was  riot  iiitend- 
f  RoU4*Abr.  ^^  ^o  extend  to  any  Cafe  btit  where  the  Heir  (hould  be 
618.  in  Ward ;  But  of  fuch  a  dry  Reverfion  he  fhould  not  be 
1  saund.  «6i.  in  Ward  at  Commoh  Law,  arid  the  Provifo  iti  3a  ffen. 
Vide  «  DAnV.  8,  whicli  fays,  JVhen  two  hold  Lands  to  them  and  the  Heirs 

i^iidfd^ti$f  ^^^^'  ^^  ^^  that  has  the  Pee  dies,  his  Heir  *Jhall  be  in 

36i*.      *      '  Ward,  is  intended  only  as  to  the  Body,  riot  to  the  Lands; 

*  P  19  for  there  being  ih  this  Claufe  a  new  affirmative  Law,  it 

iMod.  iif.  implies  a  Negative,  and  fliall  not  be  extended  beyond 

jaym.  S9-  the  ftria  Words ;    and  therefore  if  the  Htiir  had  been 

10  cJ.83.  within  Age  at  the  Time  of  the  Wife's  Death,  the  Heir 
BrownU  103.  ftiould  be  ift  Ward  f(W  his  Body,  but  not  as  to  his 
c^  Tac!  145  ^^'^^^s,  becaufe  no  Wardfliip  cotild  be  of  them  at  the 
lAoif.nj.  Time  of  the  Death  of  the  Tcftator,  the  furviving  Wife 
cro.'Ei. 804.  being  the  King's  Tenant,  and  not  the  Remainder-Man: 
^sauad.  a j9.  But  Fojier,  Chief  Jttfticc,  with  all  his  Force  oppofed 

this^ 
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this,  and,  faid.  That  as  the  Piovifo  is  a  new  Law  fo  arc  Can.  ao8. 
the  Sututes  througbout,  (they)  giving  Power  to  the  P^weiionQf- 
Subje6l  to  devife  his  Lands,  which  he  could  not  do  be-  **  "  **" 
fore  :    But  they  gave  this  Power  to  de>'ife  wMth  a  Re- 
firidion,  and  that  is.  That  when  he  had  Cnfite  Lands, 
he  fhouid  not  devife. more  than  two  Parts  of  the  Soc-* 
cage;    and  he  had  in  hici  this  Rcvpriion,  and  it  fliall 
liclcend  from  him  to  his  Heir,  and  therefoie  he  (hall 
be  in  Ward  ;  and  the  Judgments,  Statutes  ^nd  Incum- 
brances of  the  Father  ihall  bind  it :   He  confefled,  that  V»dc  Co. 
for  a  niecr  dry  Remainder  no  Wardflaip  fhould  be ;  but  fo^co!  Vi.^'b. 
when  it  is  a  vefting  Rem^ind^r,  importing  an  immediate  i  sid.  55,  56^ 
Advantage  on  the  Death  of  the  Tenant  for  Life,  as  here,  ^'%^'  ^9»  4o« 
there  it  (hall  caufe  a  Wardlhip.     But  at  length  (tho'  SoUfX 
doubtingly)  he  agreed.  That  Judgment  ftioutd  been-  3  Leon.  105. 
tcred  for  the  Plaintiff,  according  to  the  Opinions  of  the 
other  three. 


Dr.  Godda^d's  Cafe. 

A    MANDAMUS  was  moved  for  to  the  College  of  ManAamus  for 
Phyiicians,  for  rcAoring  him  to  a  Fellowfhip  of  Jhf  CoIUm  of 
the  College,  and  fome  Doubt  was  made.  Whether  a  PhyficUn?.. 
Mandamus  would  lie  (for  this)  or  for  any  Fcllowlhip  ia  *'v 'k'  SiJ.ap- 
any  of  the   Colleges  in  the  Univerfities  ?    But  at  laft  yi^^'^ll^  % 
'twas  granted,  and  (faid)  That  it  Ihould  be  confidered  ^s- 
on  the  Return,  whether  it  lies  or  not.     And  afterwards   '  v^^^gi  g. 
in  rrfnity  Term  a  Return  was  made,  whereby  it  ap-   jkib.  14,^4. 
peared,  that  a  Fellow  (Here)  is  not,  as  Fellow,  Mem- 
ber of  a  Corporation,  but  is  a  kind  of  OiGcer,  as  a  Man- 
ciple is  to  a  College :    And  the  Return  (was)  adjudged 
good,  and  no  KeRitution. 


^  Bennett  agamft  AJlelL^  *  P.  20 

ASSUMPSIT  brought,  and  declares.  That  where  the  ^P^ff'  J" 

Plaintiff  had  undertaken,  That  wjiereas  the  Defen-  t^afhehX 

dant  was  obliged  to  the  Coroner  in  an  Obligation  of  undertakea 

i6oo/-  for  an  Appearance;  which  Obligation  the  Co-  todoaXhiiifc 

loner  had  authorized  the  Plaintiff  to  fue :    That  the  "g*inftTpro- 

Plaintiff  If  ottld  not  fuc  it ;  and  virhere  the  Plaintiff  had  nifcandPer* 

^^  formanceAttM 


■^E- 


t^l 
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netbeaverred.  ^^  Outlawry  againft  A*  for  400/.  that  (if)  the  Plaintiff 

1  Keb.333.       would  permit  the  Defendant  to  take  the  Advantage  ^f 

To^T^'^liV^  the  faid  Outlawry  againft  A.  to  pay  to  the  Plaintiff  400/. 

S93.   '    '         and  avers  that  lie  had  adnoiitted  the  Defendant  to   take 

the  Advantage  of  the  faid  Outlawry  againft  A.  yet  the 

Defendant  had  not  paid  him  the  400/.   After  verdi6l  for 

the  Plaintiff  it  was  moved  in  Arreft  of  Judgment,  That 

here  are  two  Confiderations,    and  the  Plaintiff    had 

averred  the  Perfoimance  only  of  one.     But  ^held)  by 

the  Court,  Infomuch  as  the  Plaintiff  hath  undertaken, 

that  he  will  not  fue  the  Obligation  to  the  Coroner,  it 

was  a  Promife  not. to  fue ;    and  fo  he  need  not  aver  the 

Performance  thereof,  it  being  a  Promife  againft  a  Pro- 

mile,  as  is  Nicholas   againft  Ramhead,  Hob.  8t,    io6. 

And  gave  Judgment  for  the  Plaintiff. 


Leafe  for  forty 
Years  after 
Death,  Sur- 
render or  other 
Determination 
of  an  Xftate 
for  Life. 
Vi<te  poft,  77. 
a  Lev.  108, 


Tenant  fisr. 
Life  dies,    and 
hia  Wife  Te- 
nant in  Free 
Bench. 


*P.  21 


Chantrell  againft  RandalL 

IN  Ejedment,  on  Iflue  Not  guilty,  and  a  Special  Ver- 
dxA  the  Cafe  was,  a  Copyhold  was  granted  to  A>  B. 
and  C  for  their  Lives,  fucceffively  as  they  are  named  ; 
then  the  Lord  grants  and  demifes  the  Lands  for  forty 
Years  after  the  Death,  Surrender,  Forfeiture,  or  other 
Determination  of  the  Eftate  of  A.  B.  and  C    Then  A. 
and  B,  die,  and  C.  takes  a  Wife  and  dies,  and  the  Wife 
keeps  herfelf  in  (Poffcffion)  for  her  Life,  by  theCuftom, 
as  her  Free  Bench,  and  dies;  And  if  the  Leafe  for  forty 
Years  fliould  commence  from  the  Death  of  theHuiband, 
or  of  the  Wife,  was  the  Queftion :  For  if  it  (hould  com- 
mence from  the  Death  of  the  tiuft)and  it  is  expired,  if 
of  the  Wife,    it  had  ftill  a  Continuance  for  twenty 
Years.     It  was  agreed.  That  the  Free  Bench  is  to  many 
Purpofesa  Continuance  of  the  Huft>and's  Eftate;  but 
here  the  Words  of  the  Leafe  for  forty  Years  *  are.  To 
Jiavcy  Slc*  jrom  the  Death y  Surrender y  Forfeiture ^  or  other 
Determination  of  the  Eftate.  made  tp  A*  B*  and  C.  and 
then  the  Law  fupplies  the  Words,  which  jhaU  firjl  haf- 
-pen'y    as  was  adjudged  in  this  Court  in, Hillary  Term 
1652.  Bot.  1617-  Between  Stephens  and  Cafel,  That  the 
f  ubfequent  Leafe  fhould  commence  fi"Dm  the  firft  of  the 
Contingents  which  fliall  happen  :  And  by  Twyfden  aiid 
JVyndham  it  was  held  on  the  firft  Argument,  That  the 
Leafe  fhall  not  commence  till  afttr  the  Wife's  Death, 
and  that  the  Words  Death,  Forfeiture^  Surrender,  were 

to 
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to  be  underftood,  fuch  Death,  Forfeiture,  &c.  as  fliould 
detcnninc  the  Eftate ;  and  this  by  Reafon  of  the  fubfc- 
ijaent  Words,  or  oiher  Detrrminaiion  of  the  EAate ;  and 
the  firft  Words  are  only  an  Enumeration  of  the  patticu* 
lar  Ways  by  wb'ich  the  Eftate  might  be  determined ;  but 
if  the  Eftate  does  not  determine  by  any  of  thofe  Ways, 
(as  in  the  Cafe  at  Bar,  it  does  not  by  Reafon  of  the 
Wife's  Free  Bench,  which  i?  a  Continuance  of  the  Huf- 
band's  Eftate)  the  Leafe  (hall  not  commence  till  the 
Death  of  the  Wife,  by  which  the  Hulband's  Eflate  is 
(letermin'd  ;  and  it  cannot  |>e  reafonably  intended,  that 
the  fubfequent  Eftate  (hould  commence  before  the  Con- 
tinuance (Determination)  of  the  precedent,  which  by 
Poffibility  might  continue  longer  than  the  forty  Years, 
for  the  Wife  might  out-liyc  the  for^y  Years,  and  then 
the  Leafe  for  forty  Years  from  the  Hu^and's  Death j 
irould  be  vain  and  idle.    But  it  was  adjourned* 


TcrmiA^ 


(  «l  ) 

I 
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ANNO 
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Robins  againft  Cox  and  Warwich. 


iAfligne«of  JN  Debt,  Plaintiff  declares,  That  A.  was  feifed  of 
"a  Leafe^for       Lands,  and  leafed  it  to  the  Defendant  for  Years,  rcn- 


Kent 

YcarsT  Aair'    dering  30/.  yearly  Rent,  and  after  granted  the  Rent  to 
have  Debt  for    the  Plaiptiff ;  to  which  Grant  the  Defendant  attorned, 

s.c.Raym.  II.  ^^^  ^^^  3^^'    ^^^"g  *  Year's  Rent,  was  the  A6lion 
iKeb.1, 42,      brought:    And  after  Verdift  for  the  Plaintiff  it  was 
^i.  i53»«5o.      moved  in  Arreft  of  Judgment,  That  the  A£iion  lay  not 
'^cco   ,  fQ J.  ^i^fauit  of  Privity ;  for  the  Privity  of  Eftate  remain- 
ed with  the  Leffor,  and  no  Privity  of  Contrail  pafled  to 
the  Grantee-;  and  of  fuch  Opinion  were  Fofter  znAMal- 
htty  on  divers  Arguments  at  the  Bar.     But  Twyfden  and 
P«ft/a55«  Wyndham  on  the  contrary.  That  the  Attornment  of  the 

Tenant  made  a  Privity,  for  his  Attornment  is  a  Confent 
to  the  Grant,  and  that  the  Grantee  fhall  have  the  Rent: 
And  by  iVyndham,  The  Privity  of  Eftate  remains  with 
the  Leffor ;  but  the  Privity  of  Contraft  is  transferred  to 
the  Grantee  with  the  Rent ;  and  divers  Cafes  were  cited 
on  both  Sides,  fro  ^  contra^  but  not  coming  up  directly 
to  the  Poiht  in  Queftion,  the  Court  was  divided  in  Opi- 
nion,  and   the   Cafe  adjourned  into  the  Exchequer- 
Chamber.     But  after  this,  the  third  Part  of  Sir  George 
Croke's  Reports  were  publiflied  and  there /<?/•  637,  651. 
in  Ard  and   Watkins*^  Cafe  it  was  adjudged.  That  the 
-     Devifee  of  a  Rent  referved  on  a  Leafe  for  Years,  as  here, 
might  maintain  Debt  for  the  Rent*    (Whereupon)  the 

Parties 


r 
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Parties  before  any  Argument  in  the  Exchequer-Cham- 
bcr  agreed,  and  the  Rent  was  paid  without  more  (ado.) 

♦  Note,  The  Cafes  cited  for  the  Plaintiff  weie  Bro.  *  P-  ^Z 
det.i^i*  2  JS.  4.  II.  Long  qjiinto  E,  4.  4a*  Yilv*  208.  I 
Buip.  151.  Cd.  7.  LiilingJion*s  Cafe,  Dyer  340.  5  H.  7. 
18  Co.  4.  18.  And  on  the  Part  of  the  DehAdant  were 
cited,  6  Co.  Bredetnan's  Cafe,  4  Co.  OgneIVs  Cafe,  l  Leofi. 
491*  AttJIin  and  Smith's  Cafe,  where  this  Point  came  in 
Q^eflion,  but  wiks  not  refolved. 


Dr.  Widdringtofi's  Cafe. 

THE  Court  was  moved  for  a  Mandarr.us  to  rcflovc  ^TcM.^^*n:s  for 
himtoaFellowlhipinaV/y/VCc;//.;§^'inC/2;;7Z^r77^^^^  Conc^r<J^« 
vhich  was  oppofcd  by  Jones,  becaufe  the  Univerfuies   not  lie  where 
have  Conufance  of  Pleas'by  their  Charter^  and  the  Col-  t^^crc  i«  a  Vi- 
leges  have  their  Vifitors ;    and  therefore  no  Mandamus  ^J^'  ^  ^.^j^  y 
lies :  But  two  Precedents  were  remembered  to  have  been  ^i.  1  Ktb.  4. 
titcd  by  Arthur  Trevor  in  Dr.  Godlarid's  C?ife,  of  Man-   ^^*  <>i,6s,  i^ 
iamus's  granted  in  the  like  Cafe,  the  one  in  the  Time  of  ^^g.  *^^*  ^^^ 
Rdw,  a.  and  the  other  in  the  Time  of  Ed-^.  3.  To  which   i^^t  2  jo. 
Jvnes  faid,  T  hat  no  Mandamus  had  been  granted  fince  JL^"*^     ^     ^u 
thofe  till  within  thefe  ten  Years:    But  Fojler,  Chief  vidTonte  i> 
Juftice,  faid.  That   there  was  one  about  the  Ipnd  of  Poft,  65. 
Queen   Elizabeth's  Reign,  or  the  Beginning  of  King  »^^*  '.^ 
James's;    and  thereupon  the  Mandamus  was  granted;   isid.  29°4o, 
But  the  Court  faid.  That  if  they  returned  Matrci*s  pro-  ^i  i<59»  345. 
per  for  themfelvcs  to  determine,  this  Court  would  fend   ' -^^0^' ^4* ^5- 
back  the  Matter  to  them  ;  and  in  Trinity  (Term)  fol- 
lowing a  Return  of  the  Writ  was  made;  and  fome  Ex- 
ceptions taken  thereto  for  mifnaming  the  Corporation ; 
and  Day  was  given  to  amend  the  Return,  and  to  make 
it  fo  as  they  would  ftand  by  it :    And   in  Michachnas 
(Term)  following,  the  Return  was  argued  at  the  Bar, 
And  the  Return  was  of  the  Foundation  of  the  College, 
and  of  fome  of  the  Statutes  of  the  Founder,  whereby 
he  appointed  the  CJiancellor  of  the  Univerlity  to  be 
tl^ir  Vifitor;  and  thereupon  it  was  only  infixed.  That 
there  being  a  Special  "V  ifitor  appointed  by  the  Foupdcr^ 
this  Court  had  nothing  to  do-in  the  Matter,  but  that  all 
Appeals  were  to  tc  to  nim  and  not  to  this  Court,  let  tJie 
Foundation  be  cither  Spiritual  or  Temporal ;  wliich 
•  was  much  controverted,  whether  it  wa^  ilie  one  or  the 
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Superintend- 
ency  of  ^.  R. 


And  'twas  agreed.  That  if  the  Mafter  of  a  College  be 
outed  by  Wrong,  an  Affife  will  lie,  as  is  fiaid  in  the  End 
of  Canons  Cafe  in  Dyrr ;  but  riot  if  he  be  outed  by  his 
proper  Ordinary  or.Vifitor;  and  as  the  King  may  gives 
f  P-  24  Licenci?  to  found  a  College,  ♦  fo  he  may  give  Power  to 
ipake  Laws  for  the  Order  and  Government  of  fuch  Col- 
lege; afid  by  thofc  they  fhall  be  governed,  and  by 
i}o  others,  and  the  A^s  done  by  fuch  Governors  (hall 
be  intended  rightly done^and  not  examinablein  thisCourt^ 
7  Co.  4%.  And  although  it  was  objedled,  That  this 
Court  hath  the  Supcrintendency  of  all  Courts  Spiritual 
and  Temporal  to  keep  them  within  their  JurifdiAions, 
(which  the  Court  agreed)  yet  feeing  it  did  not  appear, 
that  they  had  executed  their  JurifdiSion,  but  only  out«d 
a  Scholar,  fubjeft  to  their  Jurifdidlion ;  they  are  not 
for  that  (Matter)  to  appeal  to  this  Court ;  for  if  fo,  the 
Mattel's  of  all  Colleges  and  particular  JurifdiAions 
would  be  drawn  hither;  but  if  they  are  grieved  they 
ought  to  ippcal  to  their  Vilitor,  which  if  they  had  done, 
there  would  be  more  Reafon  to  hear  them  here ;  but  to 
hear  them  now  was  to  go  by  Leaping^  which  ought  not 
tc\  be,  for  all  Proceedings  oMght  to  be  by  Degrees,  (or 
Steps)  as  from  one  Ordinary  to  the  next  fuperior  Ordi- 
nary, and  not  at  BrR  dafh  to  leap  to  the  Metropolitan, 
nor  from  the  Common  Pleas  in  Ireland^  immediately  to 
this  Court;  but  firft  to  the  King's  Bench  in  Ireland^  and 
from  thence  to  this  Court ;  and  the  like  :  And  afterwird 
in  Hillary  Term  next  following,^  all  the  Judges  deliver- 
ed th«ir  Opinions,  That  the  Mandamus  did  not  lie  on 
this  Return:  But  inafmuch  a?  the  Return  contained 
many  falfe  Scandals  of  the  Do<ftor,  the  Court  advifed 
the  Doftor  to  bring  an  A6tion  on  the  C^tfe  for  thofe  as 
for  a  Libel ;  but  they  could  not  yelicve  him  by  a  JM<f«- 
damus. 


Vide  Yelr. 
217,  118. 
I^itzh.  ErrOFj 

i.-Roll.  Abr. 


CemtraA  to  re- 
tain Tithei 
for  the  Life  of 
the  Parfoa. 
S*C-Ra)rin.  14* 

Keb.  5.  21* 
3  Borr.  1873. 
3Hac.Abr.338, 

5Bag«  Abr.92* 


Bernard  againft  Evens. 

IN  Deb^  for  Tithes  for  four  Years,  the  Defendant 
pleads  an  Agreement  between  the  Plaintiff  and  him. 
That  he  fliould  retain  the  Land  difchargcd  of  Tithes 
during  *the  Life  of  the  Plaintiff,  if  he  fo  long  continued 
Parfon :'  *  Iffue  (was)  on  the  Agreementy  and  a  Vcrdift 
for  the  Defendant  i  and  Judgment  for  him  after  Motion 
"'••'.  in 
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in  Anqjft  of  Judgment.  For  although  firjl^  A  Zeafe  of 
Tit/us  cannot  be  without  Deed.  Aud  Secondly y  That  it 
cannot  be  a  good  Leafe  for  the  Uncertainty,  as  Co.  Lift. 
45.  *•  and  2  Cro.  Hazukes  v.  Bro^eldy  Owen  103.  I'^ob^ 
J  76.  Yet  this  being  only  9i  Contra^  for  retaining  the 
Tithes,  it  is  good,  according  to  2  Cro.  Honicomh  againft 
Sweet.  And  by  the  whole  Court  Judgment  was  for  the 
Defendant. 


*  Garrett  againft  Lifter.  *  P.  25 

•p  JECTMENT  was  brought,  and  in  Evidence  to  the  Aflfent  by  an 

^  Jury  at  the  Bar,  the  Cafe  was,  That  a  Man  pof-  '•^«^*Mj  *<^ 

feffed  of  a  long  Term  for  Years,  devifed  it  to  his  Wife  J^Tem?**  ^ 

for  Life;    Remainder  to  Truftees  for  his  Son's  Life;  s.c.  iKc|i.i5« 

Remainder  in  Truft  for  the  Heirs  of  the  Son's  Body;  ^?j^-  37- 

Remainder  to  the  Son's  right  Heii-s,   and  makes  the  gLevraa.*^ 

Wife  Executrix ;  (and  held)  by  the  Court,  (That)  the  vide  Cio. 

Wife  took  the  Term  wholly  as  Executrix  in  the  firft  ^'sjdJ^gg 

Place,  till  fhc  agreed  to  the  Devife ;  but  it  being  proved,  5  co.  29-  b- 

that  fhe  faid,  {he  would  take  the  Term  according  to  i  Roll.  Ab. 

iht  Will,   it  was  held  by  the  Court  to   be  a  fufficient  f^^^^^;,^^ 

Aifent.     And  a  Cafe  was  cited,  where  in  a  like  Cafe,  iBrowni.  131* 

the  Wife's  faying.  That  the  Son  was  to  have  the  Eftate  aBrowni.173. 

after  her,  it  was  refolved  to  be  a  good  Affent.     But  then  crtjl  El.  aw 

the  original  Leafe  could  not  be  produced ;  but  it  being  347, 

an  ancient  Leafe,  the  Grandfon  of  the  Lcffor  producing  3  ^on.  36.^ 

a  Counterpart  found  among  the  otlier  Evidences  of  his  *    '     "••532- 

Grandfather,  it  was  allowed  for  Evidence,  though  no  ora^i^rVft^ai- 

Witnefs  was  fubfcribcd  thereto  :    For  Juflice  Wyndham  lowed  u  Rvi* 

faid,  Hehadfcen  many  Deeds  of  the  Tims  of  Queen  ^"J"*  !!r*f  ^*" 

iUzabeih's  Reign,  without  Witneffcs  :  Then  a  Title  be-  vide"i  Keb. 

ing  made  to  the  Term  by  one  as  Adminiftrator,  and  no  iS4* 

Letters  of  Adminiflration  produced,  the  Book  of  the  J'jJ^'^j"^ 

Ecclefiaftical  Court  where  it  was  granted  being  produ-  248.    "      * 

ced,  wherein  was  entered  the  A8l  or  Order  of  the  Court  Farcfl.  nc>. 

for  the   granting  thereof,   it  was  allowed  to  be  good  Aa  of  Court, 

Evidence.    And  Twyfden  faid.  That  it  was  fo  done  in  f„'^5|^Xinl 

tht  Earl  of  Mtf/icA^^r's  Cafe.  tiarion. 

Vane 
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Rentarrear 
on  ajjcafe  to 
the  Wife 
trhilft  foic, 
3s  recovered 
:igalail  the 
Kuiband  after 
her  Death. 
&  O  1  Keb. 

Kacyca,  6* 
3  Lev*  403. 
Vide  4  Co.  5i» 
5  Qo*  io»  $^» 

*  P.  26 

0>.Litt.  izt.b. 
I  Ad4.  47. 
io  H.  6  1 1. 
Vide  a  I^r-     ' 

4P3> 

1  D^av.  ^13» 


^/z^  agaiaft  Mir^all. 

DEBT  for  Rent,  on  a  X-eafe  made  to  a  Wornaa 
whilftfole,  who  (after)  takes  Huibapd ;  the  Rent 
is  arrear,  the  Term  expires,  the  Wife  dies,  and  the 
A6lion  is  brought  againft  the  Hulbaiid,  to  which  he 
demurs  :  And  it  was  argued  by  IVyldey  That  the  AS  ion 
does*  not  lie  againfl.  the  Hulband,  bccaufe  it  being  a 
Thing  in  Aflion,  and  not  recovered  in  the  Wife's  Life, 
the  Hufband  is  not  chargeable  any  more  than  on  her 
Obligation*.  But  by  Allen,  and  fo  adjudged  ;  The  Huf-* 
band  here  is  charged  in  refpefl:  of  the  Perception  of  th6 
Profits  *  by  himfelf,  and  therefore  (hall  be  charged  after 
the  Wife*s  Death  ;  and  it  is  not  like  the  Cafe  put  of  an 
Obligation ;  which  was  agreed  to  be  Law ;  wherefore 
Judgment  was  for  the  Plaintiff. 
Nptf^  In  F.  iy.  J5*  izi.  C.  is  this  very  Cafe. 


Pardon  frith 
Sxceptiona, 
where  the 
Party  is  to 
ihew  he  it 
none  oT  thofe 
excepted. 
$.  C.  1  Keb.ao. 
Poft,  -iVh  iai< 
Aate  S. 


Whitwicke  againft  Ojbajlon* 

DE  B  T  on  the  Aft  of  general  Pardon  for  fpeaking 
fcandalbus  Words  of  him  contrary  to  the  faid  A6t, 
which  prohibits  fuch  fpeaking  under  a  Penalty,  for 
which  Penalty  the  ASion  is  brought ;  and  after  Vcrdift 
for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment, 
That  divers  Perfons  are  excepted  in  the  hSt,  and  the 
Plaintiff  has  not  fliewn  that  he  is' none  of  the  Perfons 
excepted  :  To  which  it  was  anfwered.  That  the  Body 
of  the  A61  is  general,  a'nd  the  Perfons  are  excepted  by 
Trovifo ;  and  then  the  Plaintiff  need  not  fhew  that  he  is 
not  any  of  the  Perfons  excep'ted  ;  but  if  in  the  Body  of 
the  Aft  a  Pardon  was  of  all  Perfons  except  fuch  and 
fuch,  there  he  ought:  But  in  this  Cafe  of  a  Provifo,  If 
he  be  one  of  the  Perfons  excepted,  the  other  Party 
ought  to  fhew  it ;  as  in  the  Cafe  of  an  Obligation,  or 
a  Feoffment  on  Condition,  the  Obligee  or  Feoffee  need 
not' Chew  the  Condition,  but  it  is  enough  for  him  tcJ 
ihew  the  Obligation  or  Feoffment,  and  the  other  Party 
for  whofe  Benefit  it  is,  is  to  fhew  the  Condition,  if  he 
viU  take  Advantage  ^hereof. 

,  Milfa9fi 


an 
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Mi/fax  againft  Baker. 

tN  Ejcamenti  in  Evidence  to  a  Jury  at  the  Bar,  re-  crpyhohr^* 
A  folved  ;   Firjl^  That  if  a  Copyholder  coinmif  a  For7  purged  by 
feiture  the  Lord  may  grant  the  Copyhold  Eftatc  to  ano-  Adminrion  by 
ther  before  any  Seizure ;    for  it  is  a  Determination  of  /rw^rr,  wheo. 
the  Will^  aiid  the  EAate  is  immediately  in  the  Lord,  as  s.  c.  i  Keb. 
in  hiS'Reverlion*     Becondlyy  That  a  Lord  fro  tempore  of  J^'^^^y     ^ 
any  legal  Title,  though  it  be  at  Will,  by  Admiffion  of  vid*a  Daov' 
a  Copyholder  after  a  Forfeiture  committed,  hath  dif-   i9*-  «•  ^>- 
penfcd  with  the  Forfeiture,  not  qnly  as  to  himfelf,  but  p^j^'  ^, 
alfo  as  to  him  in  the  Reveriion,  for  he  may  make  vo-  %  Sa'una.  449. 
luntary  Grants ;   4  Co,  23*  i.  2,4.  and  fuch  *  new  Grant     *  P.  27 
and  Admittance  amount  to  ah  Entry  for  the  Forfeiture  i  Mod,  199, 
aud  a  hew  Grant.     But  a  Lord  by  Tort  or  by  Diffeifui,  ^^J^^  g 
cannot  by  fuch  Admittance  purge  the  Forfeiture  as  to  winch.  67.    ' 
the  rightful  Lord,  Cro.  jac.  loi. 

•  •  I  Brownl.  \yi. 

Cio*  Sl»  4094  Owen  6ft.  Mocr  393.  i  Roll.  Abr.  509.  G*  %  Com.  Dig.  5o«.   Gilb.Te11.230* 

Thinne  againft  Thinne. 

ASSUMPSIT  on  a  feigned  Iffue  dire<aed  out  of  Chan-   indentare  id 

eery,  for  trying  whether  certain  Lands  di^  pafs  by  a  ^gry'^of  a^*^^  ■ 
Common  Recovery,  and  if  the  Enuil  of  them  \(rere  Manor,  and 
thereby  barred.     And  on  the  Evidence,  the  Cafe  was,  of  all  Lands 
A  Man  fcbed  of  the  Manor  of  Lavington,  and  of  di-  [heR«^vcry' 
vers  other  Lands  there,  which  in  Truth  were  not  Parcel  is  fuft'ered  o^ 
of.thc  Manor,  but  purchafed  by  the  Lord  of  the  Manor  ^l^V***'"! 
divers  Years  before,  and  after  the  Purchafe  reputed,  reputed  Parcel 
Paitel ;  and  being  fo  feized,  with  Intent  to  make  a  ihaii  pafs. 
Tenant  to  the  Pracife^  bargains  and  fells  the  Manor,  ^-  ^'  *  ^^^ 
and  all  L^nds  Parc^  or  reputed  Parcel,  to  A,  againft  j^  \  Mod.' 
whom  a  Fracipg  was  brought,  and  a  Common  Reco-  «5i.  a  Mod. 
very  Toffercd  by  Name  of  the  faid  Manor,  with  Voucher  ^^5;  L^f  Zjl* 
cf  the  Lord ;  and  if  this  Recovery  Ihould  bar  the  Entail 
as-to  the  Lands  (that  were)  not  Parcel,  was  the  C^uef- 
tion.    It  was  agreed.  That  they  paffed  by  the  Bargain; 
by  the  Name  of  reputed  Parcel.     But  it  was  inlifted» 
That  they  did  not  pafs  by  the  Recovery  of  the  Manor : 
For  the'  by  Hecovery  of  the  Manor,  a  Manor  in  Re* 
putatipn,  tho'  it  be  not  in  Ti:uth  a  Manor,  fliall  pafs, 

as 


J 
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as  Sir  Moyle  Finch's  Cafe,  6  Co»  is,  becaufe  othcrwife  the 
Recovery  fhould  be  void :  But  here  where  there  is  a  Ma- 
nor in  Faft  to  anfwer  the  Name  of  a  Manor  in  the  Reco- 
very, other  Lands,  which  are  not  Parcel,  but  in  Reputa- 
tion, fliall  not  pafs ;  and  tho'  the  L.ands  have  been  ufed 
with  the  Manor,  now  Fourfcorc  Years,  and  reputed  Par- 
cel, yet  they  (hall  not  pafs  by  the  Recovery  of  the  Manor 
with  its  Appurtenances,  as  it  is  fo ;  for  the  Word  Af^ 
furtenances  fhall  not  pafs  a  Thing  that  is  not  Parcel ; 
and  there  may  be  a  difference  between  a  Fine  and  a 
Pracife  for  a  common  Recovery,  where  the  Demand 
ought  to  be  of  certain  Things  by  certain  Names.     And  ' 
Juftice  Twyfden  faid.  That  he  had  feen  the  Opinion  of 
all  the  Juftices  at  one  Time,  that  the  Fine  in  Sir  Moyle 
Finch's  Cafe,  did  not  pafs  the  reputed  Manors  :  But  that 
Sir  Edward  Coke,  after  he  came  to  be  Chief  Juftice, 
caufed  it  to  be  adjudged  as  he  reports  it :   And  he  faid. 
It  was  well  he  did  fo,  for  it  would  concern  the  Settle- 
ments of  very  many  *  Eftates :  And  therefore  this  Cafe 
*  P.  28     here  was  found  fpecially.     And  afterwards  in  Michad-- 
mas  Term,  15  Car.  2.    It  was  argued  at  the  Bar  by 
yones  of  the  one  Side,  and  Winnington  of  the  other; 
and  the  Judges  ^ere  then  of  divers  Opinions ;  And  in 
EaJlerTtxmy  16  Ctfr.  2.  it  was  argued  again  by  Finch 
of  the  one  Part,  and  Serjeant  Glyn  of  the  other,  and  the 
Court  took  Time  till  the  End  of  the  Term  to  deliver. 
their  Opinion,  and  then  all  agreed,  and  Hyde^  Chief 
Juftice,  delivered  the  Opinion  for  all  of  them.  That 
the  Lands  reputed  Parcel,  paffed  by  the  Recovery  as 
well  as  the  other  (Lands)  and  fo  they  did  in  a  Convey- 
ance in  the  Cafe  of  the  King ;  for  he  bad  made  Grants 
,     ef  the  Manor  of  St.  James y  which  is  not  a  Manor,  but 
in  Reputation.    And  common  Recoveries  are  common 
Afturances,  and  the  Indenture  of  Bargain  and  Sale* 
which  made  the  Tenants  to  the  Pracipe,  anrf  declared 
(he  Intent  was  to  fuffer  a  Recovery,  not  only  of  the 
Manor,  but  alfo  of  all  Lands,  Parcel,  or  reputed  Par- 
cel (thereof;)    and  thefe  (Lands)  have  been  reputed 
Parcel  for  80  Years :   And  they^made  no  diflference  be- 
tween a  Fine  and  a  Recovery  of  a  Manor,  where  it  is 
nothing  but  a  Manor  in  Reputs^tion,  nor  where  it  is  a 
Manor  indeed,  and  other  Lands,  befides  the  Manor, 
not  Parcel,  but  fo  reputed  both  fliall  pafs  by  the  Fine 

•r 


^ 
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or  Recovery,  the  Indenture  (hewing  the  Intent  to  pafo 
the  Manor  and  all  Lands  reputed  PaiceL 


Carptnfer  againft  Marjhal 

"C*  JECTMENT  was  tried  at  the  Bar,  aftd  found  fpe-  oraat  of 
^  cially ;  where  the  Cafe  was,  a  Leafe  for  Years,  be-   Dutchy  LAoda 
bg  made  by  the  King  of  Dutchy-Laiids  lying  out  of  "u/a^oTq^ 
the  County-Palatine;    afterwards  King  yames  I.  in  the  raent,.buttoa 
fevciith  Year  of  his  Reign,  granted  the  Reverlion  by  Feoffment  Li^ 
the  Dutchy-Seal  of  the  County-Palatirte )  and  the  Great  I^!?.Tsid. 
Seal  to  one,  under  whom  the  Plaintiif  claims,  but  no   189. 
Attornment  was  had.     King  Cba,  L  reciting  the  faid  ^?fV^°' 
Grant,  and  that  it  was  Void,  granted  the  Reverfion  un-   iq's  Luti^39r/ 
der  the  Dutchy-Seal  to  the  Defendant  to  whom  the  Lef-  Vide2Ltv.24* 
fee  attoTn*d  )  and  the  Leafe  bei^g  determiried,  the  Lef- 
for  brought  £je6^ment  againft  the  Defendant,  who  had 
Rot  the  Poffeffion  j    whereupon  the  fole  Queftion  was. 
Whether  the  Land   pafltd  by  the  firft  Patent,  being 
Dutchy-Lands,  lying  outaftheCounty-Palatine,*with-     *  P.  29 
out  Attornment  ?     And  it  was  argued  in  Hillary  Term 
15  8c  i6-  Car.  2.  by  yones  for  the  Plaintiff,  and  Wejlon 
for  the  Defendant ;    and  \n  EaJierTtim  the   i6th.  by 
Mapiard  for  the  Plaintiif,  arid  for  the  Defen- 

dant; and  it  was  agreed  on  both  Sides,  That  the  Great 
Seal,  and  the  County-Palatine  Seal,  lignify  nothing  ia 
the  Cafe.  For  by  the  Stat.  37  //.  8.  c.  16.  Lands 
with  in  the  Couhty-^Falatine,  muft  pafs  by  the 
County-Palatine  Seal ;  and  Lands  out  of  the  County 
hy  the  Dutchy-Seal :  But  the  Objection  was,  That 
the  Lands  of  tht  Dutchy  beii^g  fevered  from  tho 
Crown  by  the  Statute  of  3  H.  5.  n*  15.  and  i  H.  •7. 
^fjf.  I.  H.  i.  That  at  the  pai&ng  of  thofe  Lands,  Li- 
very and  Attornment  are  neceffary,  as  in  the  Cafe  of  a 
Suhjed  ;  for  the  King  has  thofe  Lands  as  Duke,  and 
not  as  King.  But  afterwards  in  the  fame  Eajler  Teim, 
it  was  refolved  by  all  the  Court,  That  the  Lands  pa ffcd 
by  Grant  of  the  Reverfion  without  Attornment ;  and 
the  Grant  under  the  Dutchy-Seal  is  a  Grant  by  Record, 
and  pafies  the  Reverfion,  as  a  Fine,  m>.  to  diveft  the 
Eftate  without  Attonlment :  But  not  to  make  a  Privity 
to  found  ail  Adion  of  Wafte,  C^c.  according  to  the  4 
Injl.zog,  But  if  the  King  will  make  a  Feoffment  there- 
of, Livery  ought  t0  be  aiade^  »3  in  the  Cafe  of  a  Sub- 

jea  ; 
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jc6i ;  for  this  the  King  may  do  by  Attorney :  And  Judg- 
ment was  given  for  the  Plaintiff. 


.  Graves  againft  Sawcer. 

Care  lies  not  g^  A  S  E,  for  that  whereas  he  was  poffeffed  of  the  ^ix'- 
Ir^Jml^''''  VJ  teenth  Part  of  a  Ship  in  common  with  the  Defen- 
agiinft  ano-  dant,  the  Defendant  to  defraud  him  of  his  Part,  had 
thcr  fordif-  difpofed  of  the  whole,  and  fent  him  to  hidia,  without 
5rtu5i  hisAflent.    And  after  Verdict,  Judgment  was  ftayed, 

8.c.Raym.i5.  becaufe  no  fuch  Action  lies  by  one  Tenant  in  Common- 
1  Keb.  bS.  againft  another :  Nor  as  Lit.  Sc6i.  %%z.  fays,  where  one 
Si^on.zzS.  *  Tenant  in  Common  difpofes  of  the  whole,  has  the  other 
^c.  any  Remedy ;  therefore  not  by  A6lion  on  the  Cafe:  Nor 

Crfj^'Qi!  is  the  Suppofal  of  Fraud  material  in  the  Cafe,  for  be- 
Mo.  395.  *  tween  Tenants  in  Commpn,  there  cannot  be  Fraud,  as 
s^com.  Dig.  Wyndham  faid ;  for  by  the  Law^  each  has  the  Power  to 
difpofc  of  the  whole 


266. 


*  P-  30  *  Smarte  agaiuft  Edfun. 

a"1Sft^^o  JUDGMENT  in  Debt  was  had  againft  two,  one  dies, 
one  dies.  '  ^  the  Plaintiff  brought  a  Scire  Facias  againft  the  Sur-^ 
Execution  in  vivor  only ;  the  Defendant  pleads.  That  the  other  bath 
t^^if  *^^ai"  ft"  ^^^^  Lands  and  an  Heir,  to  whqm  -they  were  defcended, 
the  Survivor  and  demands  Judgment,  whether  he  (hould  be  compel- 
only.  In  the  led  to  anfwer  without  the  Heir  s  being  warned  ;  where- 
Minilh'imand  upon  th6  Plaintiff  demurred,  and  Judgment  was  given, 
the  Heir  of  thtat  hc  fhould  anfwer,  for  the  Judgment  is  againft  the 
the  other.  Perfon  :  And  tho'  that  now  by  the  Statute,  which  gives 
25.^1  Kcb.%V  *^^  Scire  Facias  and  Elegit^  he  may  charge  the  Lands,  to 
123.  make  it  real :    yet  it  is  at  his  £le6lion  to  purfue  in  thfe 

Perfonalty,  if  he  will.  29^/7^2,7.  Z9  ii.  3.  39.  i  £•  3* 
41.  But  if  he  will  take  Execution  on  the  Lien  real,^ 
there  the  Charge  ought  to  be  equally  againft  both,  and 
a  Scire  facias  againft  both.  But  it  was  faid.  That  if  he 
brought  a  Scire  Facias  againft  both,  and  had  Judgment 
thereupon^  he  might  have  a  Fieri  Facias  againft  the  Sur- 
vivor only,  or  an  Slegit  againft  both* 

NotCy  This  Caufe  depended  till  Michaelmas  Term, 
and  then  it  wa3  r\}lcd  to  anfwer  after  divers  Arguments. 

Dorothy 
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Dorothy  Chute  agaiaft 


DEBT  on  a  Leafe  for  Years,  where  the  Cafe  was,  covenant  to 
That  Chutff  the  Plaintiff's  Huft^and,  covenanted  in,  ft^nd'feizcd 
Confideration  of  Marriage  to  ftand  feized  to  the  ufe  of  J^***^  *  ^l!^? 
himfelf  for  Life,  Remainder  to  the  Fiaintiif  for  Life,  generally. 
Remainder  to  his  own  right  Heirs,  and  a  Provifo  was  ^;  if  s^od. 
for  making  Leafes,  and  that  he  made  the  Leafe  in  Quef-  7*?*  T^^^^* 
tion  to  the  Detendant,  rendering  Kent,  and  died  ;  and  76,  itiSf  ^^^• 
for  this  Rent,  the  Wife  brought  the  A<^ion,  and  had  a  a«^'  3  Lev. 
Verdia.    But  on  the  Motion  of  Jones  Judgment  was  "^0^%^^' 
ftayed;  Becaufe  the  Power  being  general  to  make  Leafes,  Hob.  151. 
and  not  particular  to  any  particular  Perfon,  nor  on  any  ^^*  93-  w«, 
particular  ConGderation,  no  Ufe  could  arifc  upon  the  ^cro*.  1J^S94» 
Covenant  to  ftand  feized,  as  it  might  upon  a  Feoffmentr  5i4* 
or  Fine,  as  is  refolved  in  Co.  Miidnuiy's^  Cafe;    and  ^^'  ^^q^^] 
therefore  in   this  Cafe  the  Leafe  is  void,  and  then  no   i  And.  141. 
Rent  is  due.  Cart.  ijS,  140- 

%  And.  44. 
Ow.  40.  Sty.  196.    Cro.Car.  400.    Hob.  151  >  i59i  3lJ«     1  Leon.  131.  Raym.  13.    a 
RoL  ab.  26o>  78$  to  7S9.    X  Vent.  $7^.   %  Vent.  $iS.    Fearne  Cont.    Kexn.  249.    i 
Jlic-  Abr.  314*    5  Aac.  Abr.  371. 

*  Prideaux  againft  Webber.  *  P.  3 1 

TRESPASS  for  an  Affault,  Battery  and  Imprifon-  Trcfpaft,  Af- 
mcnt,  i<^  May  16$^.    The  Defendant  pleads.  That  fault,  fiTr.  and 
tbcTrefpafs,  Affault  and  Imprifonment  aforefaid,  were  thc^^^ne^]'' 
<ione  the  29th  of  Odober  1655.  and  pleads  the  Statute  vide  ante  i6. 
of  Limitation:  The  Plaintiff  replies.  That  certain  Re-  ^i^^^- 
hels (not  naming  any)  had  ufiirpcd  the  Government,  and  *^'  *^* 
none  of  the  King*s  Courts  were  open  -,  the  Defendant 
rejoins,  and  confeffes  the  Ufurpation,  and  further  pleads 
the  Aft  of  Pardon  of  all  Things,  and  Afts  of  Hoftility 
iont  under  the  ufurped  Authorities;  and  further  pleads 
the  AA  for  confirming  all  judicial  Proceedings  in  the 
late  Times ;  and  further  plekds  a  Warrant  to  imprifon     ^ 
hiiB,   £t  hoc  farat-  ejl  verificare^  £sfc.    whereupon  the 
Plaintiff  demurs.     And\now  by  Bear  Serjeant,  for  the 
Plaintiff  it  was  argued,  That  the  Plea  in  Bar  was  ill  in 
not  anfwering  to  the  Battery ;    but  to  this  it  was  an- 
fwered,  and  S)  refolved  by  the  Court  in  Hillary  Term 
following.    That  (the  Words)  Tranfp-ejfio  pradiff  is 
»  Anfwer  to  the  Whole.    Secondly,  It  was  argued  by  st«itut«  of  Lf- 
Partl.  D  Bear, 


»    ' 
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mitatiDnsbirt  JSear^  That  the  iStatate  of  Limitations  is  ngt  pleadable, 

Tiinc"f  the     ^ecaufc  thcie  being  a  ftop  of  Juflice,  and  no  legal  Court, 

Rebellion.         held,  none  was  bound  to  profccute,  efpecially  for  fuch 

an  ImpvifonmcRt  as  here  in  thofe  Times.     Thirdly,  k 

was  objefted  by  him,  That  the  Rejoinder  is  multifavious 

and  impertinent,  in  pleading  two  Statutes.    And  Fcwth- 

lyy  in  not  concluding  on  the  Statutes  frcutfatet  fer  Re* 

Bar  good,  and  cordum*  But  afterwards  in  Hillary  Term  it  was  adjudged 

*fj®^^"  *"'    for  the  Defendant,  and  that  th€  Statute  of  Limitations 

for  the  jSefea-  ^^  *  ^*^>  *"d  the  Bar  being  good,  and  the  Replication 

dant.  infuflScient,  it  Is  not  material  what  the  Rejoinder  is ; 

and  Judgment  was  given  for  the  Defendant  by  the  whole 
Court.  Aad  the  Rcafon  they  gave  that  the  Statute  of 
Limitations  was  a  good  Bar,  (be  itfo,  as  it  was  plead- 
ed,, that  the  Courts  were  not  open)  was,  Becaufe  there 
is  not  any  Exception  in  the  A<Sl  of  fuch  a  Cafe ;  and  In- 
;  fants  had  been  bound  (thereby)  if  they  had  not  been 

excepted. 


*  Serjeant  againft  Fairfax. 

DEBT  againft  Lcffec  for  Years  iox,  the  Rent,  the 
Defendant  pleads.  That  he  before  the  Kent  was 
due  for  which  the  AdHon  is  brought,  had  affigned  the 
Term  to  anpthcr,  of  which  the  Plaintiff  liad  Notice; 
the  Plaintiff  took  Iflue  on  the  Notice,  and  a  Verdift 
being  for  the  Defendant;  it  was  moved  by  Allen  for  the 
Plaintiff,  That  no  Judgment  ought  to  be  given,  bnt  a 
Repleader  (awarded)  becaufe  the  Iffue  was  taken  of  a 
irhing  •immaterial ;  for  it  is  not  the  notice  of  the  Affign-  ' 
ment  of  the  Term,  without  Agreement  of  the  Leflbr,  or 
Acceptance  of  the  Rent  by  him  from  the  Aifignee  that 
difcharges  the  LeiTor,  but  his  Agreement  thereto,  or 
Acceptance  of  the  Rent  from  tbe  Affignee  does  it ;  and 
»♦  «.  w.  lu.      ^^  ^^^^^  Nichols'z  Cafe  in  5  Co.  where  Iffue  taken  of 
Dyer  117,  iiS.  Payment  on  a  fingle  Bill  being  found  for  the  Flaintiff,^ 
«♦..  c*  jj^  ihzW  have  Judgment ;  but  if  it  had  been  found  that 

be  had  paid.  Judgment  fhould  be  arrefted ;  and  the  Dif- 
ference, he  faid,  is  when  the  IfTue  is  found  againft  the 
Pleader,  Judgment  (hall  be  for  the  Plaintiff,  but  if  for 
him,  not.     (But)  ]txQ\zt  Twyfden  faidi  Thatifanim* 

proper 


*  P-  32. 


IflTue  improper 
br  immaterial, 
where  a  Rc- 

g leader  ihall 
e  or  not. 
S.  C.  I  Keb. 

33»  39»  89»  ?o* 
Vide  6  Mod. 

Vide  a  Lev.  1%, 
I4«,   164. 
I  Salk.  %i6. 
a  Salk.  579- 
3  Lev.  %o,  440. 
6  Mod.  si>  10%. 
40  £.  3.  15. 
5S.  4.8. 
19  S.  4.  I. 
34  H.  6.  16. 
Dyer  iiy 
Stra.  847 
5  Com.  Dig 
I55»  15^ 
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-proper  Iffue  is  taken,  and  Vcrdift  given  (thereon)  Judg- 
ment fliall  be  given  thereupon,  be  it  for  tie  Plaintiff  or 
Defendant;  and  cited  %  Cro.  575.  But  an  iipmaterial 
Ifliie  is,  wherenpoix  the  Verdi6l  the  Court  cannot  know 
for  whom  to  give  Judgment,  whether  for  the  Plaintiflf 
or  for  the  Defendant,  as  in  Hob.  175.  And  with  him 
the  Chief  Juftice  and  JVyndham  wholly  agreed,  and 
awarded  a  Repleader.  Sec  a  Cro.  585.  3  Cro.  4^7,  zz8, 
^  2  Cro.  5. 


♦  Andrews  againfi  Heme.  *  p.  33 

yfSS¥MPSIT  in  Confideration  of  tos.  paid  to  the  Ajumfjit  to 
Defendant  by  the  Plaintiff,  to  pay  the  Plaintiff  20/.  ^cbarl%uL 
if  Charhs  Stuart Jhoidd  he  KtMg  0/*  England  within  twelve  were  King  of 
Months  then  next  following  ;  (this  being  when  the  King  -S>f'«»^withitt 
was  in  Exile,  and  about  fix  Month's  before  his  Reftora-  JJonthi   he 
lion)  After  Verdift  for  the  Plaintiff 'twas  moved  in  Ar-  being  then  in 
reft  of  Judgment,  That  here  is  no  Confideration,  for  *«»!«• 
ic  was  then  King  of  England  at  the  Time  of  the  Pro-   ^^f  • » Ke'^' ^^» 
mife;  bat  if  it  had  been,  Ifhejhould  he  King  i?/^ England   1  Dtav.4x.pi. 
/*  Months  hence,  it  might  have  been  good,  becaufe^'of  *'• 
the  Accident  that  he  might  die  within  fix  Months  :  But 
held  by  the  Court,  That  the  Confideration  is  good,  for 
the  Words  are  to  be  taken  according  to  the  fubjeft  Mat- 
ter; the  King  was  at  the  Time  of  the  Promife  out  of 
Potfefliou,  and   the  Promife  is  to  be  intended.  If  he 
ihould  be  in  Pofieflion  within  the  twelve  Months* 


Wind/or  againft  Saywell. 

IN  EjeSment  and  Special  Verdi6^,  the  Cafe  was;  One  outlawwl 
Gor^^feifed  of"  Lands  in  Fee,  confeffed  a  Judgment  *^^*  pcrfonal 
to  the  Leflbr  of  the  Plaintiff,  he  being  then  outlawed  in  before  Seizare* 
a  perfonal  Adion ;  but  before  any  Seizure  of  the  Lands, 
levied  a  Fine  to  a  Stranger ;  and  afterwards  the  Leflbr 
foed  Execution  of  the  Lands  by  Elegit :  And  it  was  ar- 
gaed  by  Glyn  and  JVylde,  the  King's  Serjeants,  That  no 
Axecutionmay  be  had  after  the  Outlawry;  and  they 
tited  the  Cafe  of  one  Pirkeringy  to  be  fo  refolved  in  the 
Exchequer-    Jonei  and  Allen  on  the  other  Side  argued^ 

D  2  That 


outlawed  is 
perf^nal^- 


tioai* 
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What  intereft  That  nothing  accrues  to  the  King  by  an  Outlawiy  in 
Uth^L^th^***  perfonal  Adions,  but  only  Perception  of  the  Profit*, 
Lands  of  one     Hob.  2t>*  Plowd.   Com.  541.  and  that  he  could  not  in 

fuch  Cafe  plough  or  fow  the  Land ;  and  AlUn:iz\dy  He 
was  of  Counfei  in  Pickering*s  Cafe,  and  the  Cafe  was. 
That  after  Inquilition,  but  before  Return  thereof,  the 
Perfon  outlawed  made  a  Bai^ain  and  Sale  pf  La^ds, 
and  it  was  adjudged  for  the  King,  but  principally  for 
Default  in  the  Pleadings ;  for  he  faid  there  were  only 
two  Judges  in  Court,  and  thofe  divided  in  Opinion  as 
to  the  principal  Matter*  And  afterwards  at  another 
Day,  *  the  Chief  Juflice  and  Twyfden  faying,  they  had 
fpoken  with  Hale  Chief  Baron,  and  the  other  Baroiis  of 
the  Exchequer,  who  told  them.  That  theCourfe  of  the 
Exchequer  is.  That  by  a  Feofiment  before  Seizure,  the 
King  is  outed  of  the  pernancy  of  the  Profits;  but  not 
by  a  Feoffment  after  Seizure*  And  thereupon  they  gave 
Judgment  for  the  Plaixttiff. 


34 
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ANNO 


^3  Gar.  IL  in  Banco  Regb. 


Goodwin  againft  Clark. 

■p JECTMENT  and  Special  Vcrdia.    A  Seltlcmenjt  A  Settlement 
^  was  in  Confidera^ion  of  Mamw,  and  looo/.  (paid)  ^^'^^"^^ 
forth^Ufe  of  the  Hulband  ior  Li&,  Remainder  to  hU  i^inder  fothc 
Son  in  the  ufual  manner,  aijd  if  he  (the  Hulband)  fliould  Soa  inTaU : 
die  without  Iffu?  i^ale,  to  the  Ufe  of  tl^e  Daughters  for  ^'J^Jlt'^i^ 
a  Term  for  raifing  1500/.  for  their  Portions.    The  Male,  Re-"* 
Hulband  left  a  Son  ^^d  a  Daughter>and  afterwards  th(;  maiader  tohu 
Son  died  without  Iffue,  whereby  the  Laiids'remained  ^"^'e.^^^^h* 
OTer  to  another,  according  to  the  Settlement,  and  the, dies  leavioga 
Daughter  brought  EjeSment.    This  Cafe  had  been  ad-  ^\  ^^^o  <»«• 
judged  two  fcveral  Times  before  in  feveral  Courts,  the  S['c.7|id.^S5: 
one  time  Tor  the  Plaintiff,  the  other  for  the  Defendant ;  i  Keb.  73, 78* 
and  the  fole  Queftion  was.  If  the  Hulband  leaving  a  {^*K'd^ 
Son,'whp  f  ffer  dies  without  Iflue,  whether  the  Hufband  strfili^t  Cafe 
ihall  be  now  faid  to  die  without  Iffue  Male  be  within  in  chancery 
the  Intent  of  the  Settlement,  fo  that  the  Term  ftiould  ^»^?'  ^  ^^' ' 
aiile  to  tie  Daughter  ?     For  it  was  faid  for  the  Defen- 
dant, That  he  did  not  die  without  liTue  Male,  for  that 
h^  lift  a  Son,  tho!  this  Son  afterward  died  without 
I^ue;  and  the  Intent  of  the  Settlement  was  well  fatisfied 
^  the  leading  of  a  Daughter  in   Satisfa6lion  of  the 
portion :  But  it  cannot  be  intended.  That  when,  or  at 
what  Time  whenfoever,  the  Iffue  Male  fails,  the  Daugh- 
t^  ^ould  have  P^ortions,  for  that  may  happen  100      . 
Yean  after,  ilirHen  the  Sons  are  dead,  and  fo  no  Benefit 

or 


..JJ.i. 


■!■ 
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or  Advantage  to  the  Daughters  <  It  was  alfo  faid  to  be 
ill  in  the  Creation,  if  it  ftiould  be  fo  intended  to  arife 
at  fuch  a  Diftance  of  Time,  viz.  whenfoever  there 
fhould  be  a  Failer  of  Iflue  Male.  But  to  this  it  was 
*  P.  36  anfwered,  *  That  whenfoever  the  Iflue  Male  fail,  the 
Huiband  is  faid  to  be  d^ad  without  llfue.  8  Co.  Bid- 
tner's  Cafe,  and  38  -fi.  3.  26  Dyer  4.  &  349.  were  cited 
to  this  Purpofe.  And  as  to  the  Benefit  or  Advancement 
of  the  Daughters,  it  was  faid.  That  this  Expectation  is 
an  Advantage  for  them  to  be  advanced  in  Marriage: 
And  as  to  the  creating  of  the  Term,  it  was  faiid.  That 
a  Term  may  as  well  be  created  to  arife  upon  a  Failure 
of  Illue'Male,  as  a  Power  to  fell  pn  the  Failure  of 
Ifiue  Male,  which  hath  been<adjudged  good  in  the  Cafe 
oi  Vincent  2iTiA  Leeln  Moor.  Rep.  147.  3  Crb.  3.6.  i 
JLeon:  285..  3  Lectn*  io6«  Co.  LiU  113*  a.  'And  as  to 
the  Objection  of  a  Perpetuity,  it  is  nothing,  for  the  Son, 
-vtrho  Jiad  the  Eflate  pi-ecedent^  might  bar  it  by  a  Com- 
mon Recovery.  And  of  this  Opinion  were  all  the 
Court,  except. Afii/fr*.  And  .after  divers  Arguments  at 
the  Bar. by  StxyfymtNudigaie  for  the  Plaintiff,  and  Wylde 
the  King's  Serjeant  for  the  Defendant  in  this  Term,  and 
in  Michaelmas  Term  following,  'by  Aleyn  for  the  Plain-r 
tiff,  and  Kittlewel  for  the  Defendant,  and  in  Eafler  Tertn,  • 
14  Car.  %. ;  by  Finch  the  King's  Solicitor  for  the  Plain- ' 
tiff,  and  y<j««  for  the  Defendant ;  Judgment  was  giYen 
in  Eajler  Term,  1 4  Car..  %.  for  the  Plaintiffs      . 


^Huiband  Te- 
nant for  Life, 
ilemaiuder  to 
tht  Wife  for 
Life;  Remain- 
der to  the 
aieir»  of  their 
Bodies^  they 
levy  a   Fine 
with  War- 
ranty, it  doth 
not  difcontl- 
nue  nor  dcveft 
the  Silatei,BOr 
jU  the  War- 
ranty a»y  bar, 


?  *« 


Stephens  againft  Britridge. 

'  ■•  •        t    ■" '    • 

TN  Ejeftment  on  not  Guilty,  and  a  Special  VerdiA, 
•*•  the  Cafe  was.  Sir  Francis  Woriley,  feifed  in  Fee,,  co- 
venanted on  his  intended  Marriage)  with  the  Woman 
which  he  afterwards  married,  to  ftand  feifcrf  to  the  Ufe 
of  himfelf  and  his  Heirs  till  the  Marriage,  and  after  the 
Marriage,  to  the  Ufe  of  himfelf  for  Life,  Remainder 
to  the  Heirs  Males  of  their  Bodies  begotten.  Remain- 
der to  the  LeffoT  of  the  Plaintiff,  being,  a  Daoghter  by 
a  former  Venter,  the  Remainder  to  his  own  right  Heirs^ 
The  Marriage  took  Effe<Jt,  and  they  had  iffue  only  one 
Daughter,  Wife  of  the  Defendant;  and  afterwards  he 
and  his  Wife  levied  a  Fine  with  Warranty  to  the  De- 

,   fendant*- 
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fcndant's  Wife ;  and  both  Sir  Francu  arul  his  Wife,  were  ^^  C.  Raym. 
dead  without  other  Iffue :  Whereupon  the  Leflbr  brings   ,  sia.  83. 
Ejeclmt-nt;  and  the  C^ucftion  is.  Whether  this  Warranty   i  Keb.  341. 
being  dcfcendcd  on  the  Plaintiff  fhall  bar  him?     And  vM^i'^ktn.' 
in  order  thereto,  two  ^eftions  were  jmade ;    Firji,  If  Abr.  €31,  633, 
the  Fine  made  any  Difcontinu^nce  ?     idiy.  If  it  was  no  ^34' 
Difconti  nuance,  yet  whether  it  *  made  no  divcfting  of         *•  37 
the  Eftate  in  Remainder  to  the  Leflbr?     For  if  fo,  it  *,^°"*J^*j5^ 
was  faid  fojr  ^he  Defendant,  that  it  made  Room  for  the  477' ^$4.' 
Warranty  to  operate  thereupon,  and  to  become  a  Bar.  Cro.  ku  6oa. 
And  for  makiag  it  a  Difcoptinuance  it  was  jnuch  infifted,.  ^^^j^'^^. 
That  the  Eilate-Tail  was  executed  in  the  Hufband  and  ^uon.  191, 
Wife;  and  the  Cafe  of  King  and  Edwards  ^  in  i  Cro.  was  118,  "9^ 
ftrongly  relied  on  ;    and  it  was  faid.  That  the  interpo-  ^;  J*^*  ^^ 
fing  Eftate  of  the  Wife  conld  not  prevent  the  Execution  Latch.  64. 7a. 
of  the  Eftate-Tail,  for  the  Remainder  in  Tail  being  ^o^h.  35i. 
next  to  the  Eftate  for  Life  to  the  Wife,  mergec^  it ;  and  \^i;§i^'^* 
it  being  fo  merged,  nothing  then  interpofed  between  the  323',  358. 
Eflate  for  Life  to  the  HuA)and  ;  and  therefore  that  ought  **""jj"g^ 
to  be  merged  alfo  by  the  Remainder  in  Tail,  and  fo  the  |  ^"1^,  ^^a. 
fiftate-Tail  was  executed :    And  this  was  the  Sobflancc  Cro.  Car.  156, 
of  the  Arguments  for  the  Defendant,  for  whom  it  was  ^'^'^f' 
argued  this  Term  by  IVinnington,  and  the  following  33^  bl^ ' 
Term  by  Maynard,     But  on  the  other  Side  it  was  ar-   10  Co.  96,^f. 
gucd  this  Term  by  AlUny  and  the  next  Term  by  Jones,  "l'^^^*^"!^' 
land  refolved  by  the  Chief  Juftice,  Twyfden,  and  Jrynd"  3  com.  Dig. 
ham.  That  the  Fine  did  not  make  any  Difcontinuance,  a39»  433* 
nor  the  Warranty  any  Bar.    Firft,  Be^aufe  the  Eftate 
was  not  executed,  being  by  the  fame  Deed.     2  Co*  JVifr 
cofs  Cafe,  but  it  is  a  mean  (intervening)  Remainder  be- 
tween the  Hufoand's  Eftate  for  Life,  and  the  Eftate- 
Tail,  viz.  the  Eftate  to  the  Wife ;  and  it  cannot  be  in- 
tended, that  when  a  Remainder  foir  Life  is  limited  to  the 
Wile,  That  it  fhould  inftantly  merge  by  the  Remainder 
in  Tail,  to  ^he  Heirs  of  the  Hulband  and  Wife  5  and 
the  Cafe  of  King  and  Edzuards  cited  on  the  other  Side, 
does  not  come  up  to  this  Cafe ;  for  (there)  the  Huftand 
and  Wife  were  jointly  feizcd  to  them  and  the  Heirs  of 
the  Body  of  the  Hulband,  and  fo  the  Eftate-Tail  was 
executed  in  Law;  (but)  here  the  Wife  had  an  Eftate  in 
Remainder  for  Life ;    and  then  it  is  no  more  in  Eifeft 
than  Bredons  Cafe,  That  where  a  particular  Tenant  and 
him  in  Remainder  levy  a  Pipe,  it  is  no  Difcontinuance, 

but 


/ 


1 


Trin.  13  Car.  II.  ht  B.  R- 

but  each  gr&nts  that  which  he  Uivfully  may ;  and  the 
Eflates  being  here  in  the  fame  Perfons,  it  is  all  oiie  as  if 
they  werfc  in  divers ;    and  if  the  Eftate-Tail  be  not  a 
"  '  Difcontinuance,  the  Warranty  cannot  be  a  Bar,  10  Co. 

Seymsr*5  Cafe :  And  the  Chief  Jufticc  and  Wyndham 
held.  That  there  is  not  any  difplacing  or  divefting  of  the 
Remainder  to  the  Leflbr,  but  that  the  Fine  operates  only 
as  a  Grant  of  him  that  has  for  Life,  and  of  the  Remain- 
der in  Tail,  which.they  might  lawfully  grant,  and  not 
diflurb  any  Eflate  in  Remainder;  and  if  it  made  any 
*P,  38  difplacing  of  the  Eftate,  *yct  Twyfien  faid.  That  it 
was  only  at  the  Eledioh  of  him  in  Remainder,  as  where 
he  fhall  bring  a  Formedony  and  admit  himfelf  out  of 
Pofleilion,  there  perhaps  the  Warranty  might  have  been 
pleaded  in  Bar ;  but  here  he  has  entered  and  does  not 
admit  the  Eflate  to  be  out  of  him,  and,  and  thereupon 
he  brings  his  Ejefiment;  and  (he)  cited  7  iT.  3.  2. 
And  they  feemed  to  rely  in  fome  fort  on  the  Cafe  in  Lit^ 
iUion,  Se6l.  o.  where  a  Wife  being  Tenant  for  Life,  a 
Confirmation  to  the  Hufband  and  Wife  fhall  not  enure 
to  the  Huiband,  but  as  in  Remainder,  and  Peck  and 
ChannsVi  Cafe  in  3  Cro.  where  a  Woman  Tenant  for 
Life,  married  the  Reknainder-man  in  Tail,  and  then 
they  levy  a  Fine,  this  fhall  not  difconcinue  the  Tail  ; 
and  in  Trin.  Term*  14  Car*  %*  Judgment  was  given  for 
the  Plaintiff  by  the  Chief  Juftice,  Twyjden  and  Wynd- 
ham ;  but  Mallet  being  very  aged,  was  of  a  contrary- 
Opinion,  but  gave  no  good  Reafon  for  it.  And  NoUy 
Twyfden  in  this  Cafe  faid,  That  the  Ufc  to  the  Wife  in 
this  Cafe  was  good^  being  by  way  of  Remainder^  vi>. 
To  himfelf  for  Life,  the  Remainder  to  his  intended 
Wife ;  but  if  the  Limitation  had  been  to  himfelf^  and 
fuch  a  Woman  as  he  fhould  marry  by  way  of  prefent 
Limitation,  it  had  not  been  good :  But  S^wre^  of  this 
Opinion,  for  it  feems  contrary,  by  the  Cafe  in  Dyery 
474.  b.  and  it  feems  the  Cafe  cited  in  Littleton  does  not 
come  up  to  this  Cafe,  for  the  Huiband  cannot  by  any 
Acceptance  (of  another  Eflate,  &c.)  deftroy  the  Free- 
hold of  the  Wife. 


Alewortk 
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Aleworth  again  ft  Roberts. 

TH  £  Demandant   in  Dower  unde  nihil  hahet  bad  a  Judgment 
Judgment,  and  the  Writ  of  Scifin  was  executed  ;   '^^^^^^'  " 
the  Tenant  biought  Error,  and  the  Judgment  was  af-  v/Uhout  Df 
iinned,  but  pending    (the  Writ  of  Eiror)  the  Tenant  magei,  and 
aliens  the  Land  and  dies,  and  now  the  Demandant   jhercon!^* 
brings  a  Set.  Fa.  againft  the  Heir  of  the  Heir,  and  againft  3.  c..isi<i.i88* 
the  Alienee;  fuggefting  that  her  Huiband  diedfeized;   1Keb.85.17w 
to  which  the  Tenants  feverally  plead  this  Matter,  where-  ^  j^^f^^^,  681.  • 
upon  the  Demandant  demurs :    And  it  was  argued  this  videYeiv.iu* 
Term  ^lhA  Michaelmas 'Tttm  following  at  the  Bar,  by   3<^^o-557. 
Strode  and  Seis  Serjeants  for  the  Demandant ;  and  by   j  roji.  lb?! 
Towys  and  Allen  for  the  Tenant,  and  afterwards  in  750*  pi.  9. 
JBtf/fr  Term  16  Car.  %.  Judgment  was  given  for  the 
Tenant.     The  Court  agreed.  That  the  Judgment  is  a 
compleat  Judgment  at  Common  Law  without  the  Da- 
mages, which  are  given  by  the  Statute  of  Marlbridge^ 
ittd  that  it  is  enough  for  the  Wife  to  fuggeft  the  dying 
ieized  of  the  Hulband  after  the  Judgment  in  Dower, 
lor  recovering  the  Oamages;  but  the  Statute  of  Marl- 
hridge^  which  gives  the  *  Damages,  gives  them  againft      *  p,  ^O 
Deforciatares  (u  e.  Expellers  by  Force)  and  that  neither 
the  Alienee,  nor  the  Heir  of  the  Heir  are  in  that  Cafe ; 
the  Heir  (it  is  true)  ihall  be  charged  with  Damages  if 
he  be  in  Life,  but  not  his  Heir  or  Alienee ;  but  th^y  are 
loft  by  the  Death  of  the  Heir,  and  are  not  a  Lien  upon  oa  Jadgment 
the  Land  which  pafles  therewith  :    And  'if  they  fhould  «» l^ower  a- 
be  recovered,  from  what  Time  lliall  they  be  recovered?  |,*ho^'feM.M^ 
Not  fi-om  the  Death  of  the  Hulband,  becaufe  neither  of  sri.  fa.  for* 
them  had  the  Land  at  that  Time;    not  from  the  Time  I>*mage»  »- 
of  the  Death  of  the  Heir  againft  whom  the  Judgment  I'/^^Hene?"' 
vas ;  for  neither  of  them  Mas  the  Deforceor,  but  the  vide  z  Danr* 
Heir  who  is  dead,  and  againft  whoni  the  Judgment  was,  ^|- 
is  the  Deforceor  j"  and  they  faid,  This  was  not  like  the  y^^^  30. 
Cafe  of, Tithes  on  the  Statute  o(  Edw.  6.  Which  they  i>cbt forXitbct 
agreed  arc  not  loil  by  the  Death  of  the  Tenants  who  K^'^^  *»*^- 
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ought  to  pay  them;  lor  there  the  Duty  is  certain,  viz. 
the  Value  to  be  trebled  in  an  Action  ot  Debt ;  but  hevf^ 
the  Damages  are  wholly  uncertain,  and  in  Natuic  of 
Damages  to  be  recovered  in  Trefpafs. 

Anofiymus^ 
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Anonymus. 

special  Bail  ia  JN  an  Aflion  on  the  Cafe  for  calling  a  Perfon  of  Qua-      ^ 
wo^*""""  15*y  ^^^'•^  whereby  Ihe  loft  her  Marriage :    It  was' . 

ruled  oii  Motion,  That  the  Defendant  Ihould  find  Spe- 
,^'  cial  Bail,  although  generally  io  Actions  for  Words  no 

Special  Bail  is  ufual ;  yet  on  the 'Cirx:uQifiances  of  the 
Cafe,  th^MJirt  may  compel  the  Defendant  to  find  Spe- 
vide  poil,  j6j^>ial  Bail.  And,fo  in  Cafes  of  Executors,  though  they 
^?P^^  do  not  find  Bail  in  ordinary  Cafes,  yet  in  Special  Cafes 
Ecg.  aa.  *  they  fhall  find  Bail ;  as  where  it  appears  that  they  have 
Special  Bail      wafted  the  Goods,  £s?c. 


wj  £xecutort« 


See  I  Mod.  2.  &  6  Mod*  230.  Special  Bail  defitied> 
though  in  grofs  Batteries* 


•  P.  40  *  hlucU  agaxnft  Mole. 

copyholder  jjf  Replevin,  a  Copyholder  in  Fee  leafes,  renderiqg 
Kevcifio"    *        Rent,  and  then  furrenders  the  Reverfion  of  two  Parts 

without  At-  to  the  Defendant ;  and  for  Rent  arrear  he  diftrained  and 

tornmcator  avows,  and  fliews  the  Leafe  and  the  Surrender,  but 

S.c.*Raytn.i8.  «loe.s  not  fhew  any  Attornment  nor  Notice  of  the  Sujr- 

1  Kcb.  93.  fender ;  for  which  the  Plaintiff  demurs  :  And  the  Court 

y'*l^/,!f''''*  on  Argument  were  of  Opinion,  That  the  Diftrcfs  in  thii 

ftiev.  231,  Cale  was  fumcient  JNotice.     Hob.  207,  208.     And  it  is 

Cro.  Bl.  i5i«  not  like  to  the  Cafe  where  a  Forfeiture  is  to  be  taken 

?c^l92.  for  the  Breach  of  a  Condition.  5  Co.  113.*.   Alfohcre, 

Hob.  178.  the  Eftate  paifcs  by  the  Surrender  and  Admittlnce  ii| 

iMod.  87.  Court,  which  arc  public  Aits,  of  which  every  Tenant 

Surrender  of  may  take  Notice,  and  no  Attornment  neceflary,  becaufe 

s*^  ^*d^*  ^^  "^  Means  to  compel  it,    Co.  Litu  321 .    And  Judgment 

avoiTO.  was  given  for  the  Avowant,  Except,  £sf^. 


Cooke  againll  Founds. 

Covenant  that  /COVENANT  brought,  and  declares.  That  the  De- 
hc^is  feiz^  in  \jf  fendant  bargained  and  fold  to  him  certain  Lands 
*"  '^'ic^ udcn-  (which  he  had  purchafcd  of  IVoolafion  and  other  Triif- 

tccs, 
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ices,  in  the  late  Times  for  the  Sale  of  Delinquents  tute  whereby 

lEftates)  and  covenanted.  That  he  was  feizcd  of  a  good  J^J  covvn^nt 

Efiate  in  Fee  according  to  the  Indenture  made  to  him  is  abfoiutc. 

by  fVoolaJlon^  ^c.  and  affigps  for  Breach,  That  he  was  s.c.iKeL.91. 

not  feizedof  a  good  Efhite  in  Fee ;  the  Defendant  pleads,  ^l\^^  * 

That  he  was  Ceized  of  as  good  an  Ef^ate  as  WooUJicn^  2,  Danv«243. 

(^r.  conveyed  to  him;  whereupon  the  Plaintiff  demurs,  *^°"'  ^*^' 

and  Judgment  was  given  for  him,  for  the  Covenant  is  ^  Hawk.  p.  c. 

abfolute ;  that  he  is  feized  of  a  good  Eftate  In  Fee,  and  55;* 

Reference  to  the  Conveyance  by  fVoolaJjmy  fcives  only  Lf^"*  ^*^* 
to  denote  the  Limitation  and  the  C(uality  of  the  Eflate, 
and  not   the  defealiblenefs  or  indefealiblenefs  of  the 
Title. 


Bajfa  againft  Morgan.  *  P.  4t 

DEB  T  on  tn  Obligation,  conditioned  for  paying  to  Marrjageorn* 
the  PlaihtiflFat  his  Marriage,  or  Age  of  twenty-one  bJ^b"!*/*^*}^ 
Years,    which  fhould  firft   happen:     The  #  Defendant  jg  the  Legality 
pleads.  That  the  Plaintiff  has  not  yet  attained  the,  Age  of  Marriage  iu 
of  twenty  one,  and   that  he  was  never' lawfully  mar-  {|^^^g"*^  ^^* 
ried;    The  Plaintiff  takes  Ifluc^  that  he  M'as  lawfully  vide  1  Kcb. 
married,  and  this  is  found  by  the  Jury  for  the  Plaintiff,  ^^i.f^* 
And  it  was  moved  in  Arrefl  of  Judgment,  That  the  ^/^^     ^^'  ^^ 
Iffue  being  on  the  Legality  of  the  Marriage,  .ought  to  i  show.  50. 
have  been  tried  by  the  Ordinary,  and  not  by  Jury;  aSaik.  437- 
though  a*  Marriage  or  no  Marriage  is  triable  by  Jury>  5c^oni.Dift.54^ 
^Cro.  loa.     But  the  Court  held.  That  the  material  ", 

Part  of  this  Iffue  was,  married  or  not  maiTied  ;  for  the 
Condition  of  the  Obligation  is,  to  pay  at  his  Marriage, 
and  though  the  Defendant  has  put  lazufuHy  in  his  Plea,  Hargravc's 
whereby  the  Plaintiff  might  have  demurred,  and  has  ^^^V^^*** 
not,  but  has  taken  Iffue  thereupon  ;  yet  this  being  in  a  vide  1  &alk.  i, 
pcrfonal  Aftion^  where  the  Right  of  Maiiriage  does  not  ^• 
come  naturally  in  C^uef^ion,  as  in  Dower  or  other  real  J,  h.  5.  nV 
Adions  (it  docs^  the  Trial  is  well  enough.     Another  6  Mod.  105- 
Exception  was  taken.  That  the  Replication  does  not 
fay  that  he  was  married  Tempore  brezis,  and  fo  it  may  Temfre  hnis 
be  after  the  Aflion  commenced  ;  but  this  was  not  allow-  vcrdiA?  *^^" 
cd,  for  after  Verdifl  it  fliall  be  intended  to  refer  to  the 

Time  of  the  Writ 

Day 


J 
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Day  againfi  Guilford. 


*-^  TN  Ejeamcnt,  on  Not  guilty,  a  Special  Verdict.    The 
u**  A  Father  Tenant  for  Life,  Remainder  to  hia  Son  in 


Jodfrnent 
Sainft  the 
ther  Tenant 

for  Life  or  in  Fee,  the  Father  acknowledges  a  Statute  and  dies ;  and 
aSinft^the*  a  5ci.  Fa.  wiiS  awarded  againft  the  Son,  who  was  re- 
Heir,  and  he  turned  roamed;  but  made  Default,  and  Judgment  was 
xemrned  againft  him  by  Default,  and  the  Lands  delivered  on  an 

ZTivikmlnt  ^^'g'^  ^^  ^^^  PlaintifiPs  Leffor.  And  it  was  argued  for 
by  Default.  the  Plaintiff  by  Serjeant  IVylde,  That, by  this  Judgment 
*5'9.Rayni.i9.  by  Default  he  being  warned,  and  a  Sci.  Fa*  returned^ 
Xt\i  y^'^^'*  ^lie  Land  of  the  Son  is  bound  witljout  Remedy ;  and 
s  Sid.  i«.         cited  Bdrcock  and  ThomfoH*s  Cafe  to  be  fo  adjudged  in 

1652,  which  fee  in  Styk\  Repatts,  to  which  the  Court 
inclined,  and  Twyfden  Juftice  cited  the  Cafe  of  one 
Qilbert  and  Ragg,  where  a  Scire  Facias  was  fued  upon 
*  a  fuppofed  Judgment,  where  there  was  none,  and  on 
Scire  Facias  returned,  and  Judgment"  by  Default,  the 
Party  waJs  left  without  Remedy ;  but  JVyndham  doubt- 
ed :  ,  For  here  the  Eftate  of  the  Son  was  never  liable, 
and  therefore' he  might  have  an  Affife  if  he  be  outed ; 
(but)  hy  the  ether  three,  (though)  the  Eftate  of  the  Heir 
in  Tail  is  not  liable  to'  the  Judgment  againft  his  Father; 
yet  if  a  Judgment  in  a  i^cire  Facias  after  a  Scire  Feci  re- 
turned, be  had'"agiinfi  him  by  Default,  he  (hall  be 
bound  without  Remedy:  And  afterwards  Judgment 
was  given  for  the  Plaintiff,  exeepy  (£c*      ' 


Vicje  I  Cro. 
^96,   312. 
%  Sid.  7  6c  12. 

*  P.  42 

I  Sid.  SS. 


Term. 


(    43    ) 


Term.  Sanct.  Mich, 


ANNO 
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Pbhner  againft  Stanage.     Rtt.  13 10. 

JW  ftcDlevin.  the  Defendant  made  Conufance  for  a  Awownr  for 
R^'arie  due  at  M«Aa.W   '658,  as  Bailiff  of  K-^av.«. 
S     The  Plaintiff  pleads  lu  Bar,  That  the  Defendant  ^„  ^  ^  ^^^ 
had  at  another  Time  made  Conufance  as  Bailiff  to  J.  S.  due  at  a  for- 
fn  a  former  Replevin  brought  by  J.D.  then  Tenant  of  «- ^y;^ 
the  Land  ;    for  the  Rent  due  to  f.  S.  at  Michaelmas  ^^^  ,,3. 
,6|;q,  on  which  the  Conufant  demurs ;  and  it  was  ar-  R.jm. «. 
sued  for  the  Plaintiff,  That  the  Conufance  made  for  a  ^^^'^ 
Rent  due  at  a  latter  Day,  was  a  Difcharge  of  the  Rent 
due  at  a  former  Day  j  and  that  there  is  no  Book  againft 
this   except  Fitzherbert's  Abridgmeut,  Barr.  79.  where 
he  alfo  fays,  That  an  Acquittance  for  Rent  due  at  a  lat- 
ter Day,  is  no  Difcharge  of  Rent  due  at  a  former  Day, 
which  b  contrary  to  all  the  other  Books ;  and  therefore  , 
he  is  not  to  be  much  regarded  in  the  other  Point ;  and 
tho'  the  former  Conufance  was  made  upon  another  Per-  ^^  Acqah- 
fon,  it  is  not  material,  feeing  it  was  made  by  the  fame  ^«ceforR«t 
Perfon,  and  in  the  fame  Right-    But  the  whole  Court^  t.jX^^ 
except  Malhtt^  (who  held.  That  if  an  Acquittance  be 
an  Eftoppel,  a  Conufance  on  Record  is  much  more  to) 
held  the  contrary ;   and  that  Fitzherlert,  Barr.  79.  is 
eeod  Law  in  this  Point  of  Avowry,  and  it  would  be 
die  lame  Tlung  if  the  former  Conufance  had  been  made 
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on  the  fame  Perfon,  and  they  differenced  jn  this  Crie 
from  the  Cafe  of  an  Acquittapce,  which  is  a  voluntary' 
Aft  of  the  Party,  ^nd  therefore  is  .an  Eftoppel  by  Force 
of  his  Hand  and  Seal;  but  this  is  a  compulfory  Aft, 
whereto  he  is  compelled  by  the  bringing  of  the  Reple- 
*  P.  44     vin  :-And  *  fojiery  Chief  Juftice,  faid,  1  hat  the  Avow- 
'  Debt  for  Rent  ry  for  Rent  due  at  a  latter  Day,  cannot  be  a  Difcharge 
due  ^afor-      ^f  Rent  due  at  a  former  Day,  any  more  than  a  Reco- 
rRecovery ."    ^^^y  in  an  Aftion  of  Debt  for  Rent  due  at  a  latter  Day, 
can  be  a  Bar  in  an  Aftion  of  .Debt  brought  for  R^nt 
due  at  a  former  Day;,  and  they  faid  the  Cafe  would, 
have  been  all  one  if  y.  S.  himfelf  had  avowed  at  both 
the  Times :  And  gave  Judgment  for  the  Conufant.  JBx- 
ceft  (Caufc  Ihewn)  on  the  Monday  following. 


Webb  agaiaft  Pefhel. 

*  «Jv"*rccorf  j4^^^MPSIT,  in  Confidcration  the  Plaintiff  had  pro- 
ing  w\he°  "  mifed  to  pay  the  Defendant  700/.  for  the  Reverlion 
Dwttglus  a-  of  a  Manor,  the  Defendant  promifed  tQ  feal  two  In- 
?cnder"r  "^^  ftrumcnts  for  the  Affurance  thereof,  with  Warranty,  &?c. 
Wax,  &c.  for  *ccordinjg  to  two  Draughts  agreed  on  befoie  between 
he  hath  takea  them ;  and  altho'  the  Plaintiff  had  tendered  him  oa  the 
flif.^^  ^*°*"  ^^^  ^^  March  two  InAruments  in  Writing,  aecoiding  tQ 
s.  c.  1  Kcb.  ^he  Draughts  aforefaid;  ahd  on  the  third  of  M^rck  re- 
i<«.  ,  quefted  him  to  feal  them,*  yet  he  l»ad  not  fealed  them, 
u6.*  ^"^^'  ^^^  conveyi?d  the  Reverfton  of  the  Manor.  After  Ver- 
3  Lev.  319.  dift  for  the  Plaintiff,  on  Non  Ajffutnpjit  (pleaded)  it  was 
a  Danv.  37.  ntoved  in  Arr«ft  of  Judgment  by  Serjeant  Bmre ;  i^, 
laLconfi.        That  he  ought  to  fhew  the  Inftrumcnts  to  the.  Court, 

that  they  may  judge  of  them,  odly^  He  does  not  fhew 
that  he  tendered  him  Wax,  Pen,  Ink,  Gfc.  as  he  ought. 
3rf/y.  That  the  Requeit  was  not  well  made,  it  beiug  at 
another  Time,  and  not  when  the  Tender  was:  But 
Judgment  was  given  by  the  whole  Court  for  the  Plain- 
tiff. For  as  to  the  firft,  The  Inftruments  were  agreed 
before,  and  therefore  he  need  not  fliew  them  to  the 
Court.  As  to  the  fecond.  There  needs  not  any  Tender, 
for  the  Defendant  has  taken  upon  himfelf  to  do  it.  And 
as  to  the  third.  The  Requeft  after  the  Tender  is  the 
better  (way),  for  fo  he  had  Time  to  read  and  Q0iiA4er 
them.  And  Jufticc  H^yndham  faid.  Where  Convey- 
ances are  before  agreed,  and  to  be  fealed  according  to 

that 


Mick.  13  Car.  II.  w  B.  R. 

that  Agreement,  fo  that  there  is  no  need  of  Counfel,  ^^'^o^v*'^!' 

the  Defendant  is  to  d5  it  at  his  peril.    And  where  one  Jnce  U  ^cquT- 

is  to  grant  a  Rcverfion,  he  has  Time  to  do  it  any  Time  lite  or  nou 

during  his  Life,  if  it  fo  long  continues  a  Reverfion,  if 

he  be  not  haflcncd  by  RequeJt ;  here  was  a  Rcqueft,  and 

the  Conveyances  being  (before)  agreed,  there  needs  no 

Tender-     But  if  one  be  to  leal  a  Conveyance  generally, 

there  the  Counfel  of  the  Purchafer  is  intended  to  draw 

them,  and  then  the  Purchafer  ought  to  render  them^ 

Siuaere^  For  it  was  not  denied  by  any. 


*CaponhurJi  againft  Caponhurjl.  *  p.  45 

DEBT  on  an  Obligation  cqnditioned  for  Per  for-  Grant  of  fo 
mance  of  Covenants  in  an  Indenture,  whereby  the  "^^^^  °^  ^^* 
Defendant'?  Teftlator  being  Leffee  ftir  Years  of  a  long  ihould  be. to 
Term,  affigned  fo  much  of  the  Term  as  fliould  be  to  come  at  his 
come  at  the  Time  of  his  Death  to  the  Plaintiff,  and  co-  s,c*^aym.a7. 
venants  that  he  Ihould  enjoy  it,  and  makes  the  Defen-  iVcb.  164! 
dant  his  Executor,  and  dies ;  and  affigns  a  Breach,  That  ^So*  183. 
the  Defendant,  after  the  Teftator's  Death,  outed  him ; 
a^d  after  VerdiS  for  the  Plaintiff,  it  was  moved  in  Ar- 
rdl  of  Judgment  by  Bigland,  Tha^  the  Alfignment  of  fo  Obligition 
much  of  his  Term  as  (hould  be  to  come  after  his  Death,  J?  perform 
wa^void;    and  then   the  Covenant  is  fo  alfo,  for  the  where  no  Co- 
Covenant  cannot  fubfift  without  an  Eflate ;  and  that  the  venants  are.ia 
Affignment  was  void;    he  cited,  i  Co.    The  RevSor  of  y.^i^'te -. 
Chtddington%  Cafe,  and  Gravenar^s  Cafe  in  Dyer,  and  2  Poft,  ^^.** 
Cro.  Child  and  Bayley*s  Cafe.     And  that  the  Covenant  is  S  Lev.  21,  75. 
foalfo,  he  cited  iVh,  18.    5(?/>Arfl«i  againft  Scarry,  and  aihow^*i5*ill 
fo  held  the  Court  as  to  thofe  Matters.     But  then  it  was 
moved  by  ^ones.  That  the  Obligation  is  then  fingle ;  Obligation  t» 
for  if  the  Condition  refers  to  a  Thine  which  is  not,  it  is  ?^^^^^^  p^' 

11  i_  1^       !•  •  1    ^        1  •       i_      venants  in  a 

all  one  as  there  were  no  Condition,  and  to  this  the  void  Grant, 
Court  inclined :    But  afterwards,  as  h  heard,  for  I  was  9^  »  void. 
not  prefent,  they  held.  That  the  Covenant  and  the  Ob- 
ligation being  both  for 'the  corroborating  of  a  Grant, 
which  was  void,  they  were  alfo  both  void ;  And  gave 
Judgment  for  the  Defendant- 


Hennings 


.• 
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leafe  for  So 
Years,  \f  J» 
ihould  fo  long 
live  '.and  from 
•the  Death  of 
^•f6r3iYeara 
more,  all  is  but 
one  Term. 
'    S.  C  I  Keb. 

154* 

Vide  1  Danv. 

'  l5^  JPl.  a. 

I  Sid.'S.  Cart. 
j6o. 

Leafe  to  begin 
at  MicbaeLnas, 
Lefiee  enters 
before  il/.  and 
continwes  the 
PofTefTton  till 
afterwards,  it 
it  a  DifTcifin. 
Vide  2  Daav. 

PI.  i«. 

Cro.  Jac.  IS*), 
I59»«58,  4^9, 
^a.  < 

l<at.  199. 
'  I  S'd.  8. 
Cart.  z6o*  ' 
3  Mod.  198, 
199. 


Henni^gs  againft  Brabafon* 

IN  Ejcflmcnt  on  a  Specia^l  Vcrdift,  the  Cafe  was.  The 
Earl  oi  Medih  23  SefU  13  Car.  i.  leafed  the  Tene- 
ments in  C^efiion  to  Underwood:  To  hold  to  him  for 
81  Years  from  MifAtf^/wtfj  nejct  following,  if  ^.  fliould 
fo  long  live;  and  from  and  after  the  Day  of  the  Death 
of  ^.  for  31  Years,  the  Leffee  enters  the  fiid  ^^d  of, 
September  I  ehrc  the  Commencement  of  the  Term,  and 
continued  in  Poffeffion  till  the  Year  1643,  and  then  the 
Leifor  re-entered,  the  LclTee  being  out  of  Poffeffion  af- 
ligns  the  Term  to  the  Lcffor  of  the  *  Plaintiff,  who  being 
kept  out  of  Poffeffion,  brought  an  Ejedment  and  reco- 
vered, and  the  Judgment  (thereon)  was  delivered  by 
Bridgman,  Chief  Juftice;  and  firfl,  he  fa  id.  That  the 
Term  not  being  to  commence  till  Michaelmas,  it  was  till 
then  a  future  Intereft,  and  the  Entry  by  the  Leffee  be- 
fore was  a  Diffeifin ;  and  his  whole  Continuance  in  Pof- 
feffion till  1643,  was  a  Seifin  by  Diffeifin,  and  not  a 
Poffefl[ion  by  Virtue  of  the  Leafe.  The  fecond  Qucf- 
tion  was,  What  Eftate  this  Term  for  31  Years  was  ? 
And  he  held  it  a  Continuance  of  the  firft  Term,  and  an 
Addition  thereto,  and  not  a  Remainder  or  a  future  In- 
tereft  ;  but  3  r  Years  ad^ed  to  the  former,  all  being  un- 
der one  Habendum.  But  fome  of  his  Brothers,  he  faid, 
differed  from  him  in  this  Matter :  but  he  took  it  fo,  as 
the  moil  ftiong  againft  him  :  And  altho'  the  31  Years 
are  not  frpm  the  Time  of  the  Death  of  A.  but  from 
the  Day  of  his  Death,  it  is  all  one,  for  the  whole  Day 
whereon  he  died  is  Part  of  the  firft  81  Years,  if  he 
fhould  fo  long  live,  and  the  next  31  Years  fhall  be  ad- 
joined thereto,  and  ng  Fra6lion  of  a  Day,  but  the  laft 
Day  of  the  81  Y'ears,  and  the  firft  Day  of  the  31  fhall 
be  conjoined,  ond  make  up  one  entire  Term  ;  and  it  is 
not  to  be  fuppofo^l  that  he  fliould  furvive  the  81  Years, 
and  fo  finifli  one  Term  before  the  other  (hall  commence; 
for  it,  is  to  be  fuppofed,  that  he  was  zi  when  he  took 
the  Leafe ;  And  Davtd  fays.  Thai  70  Years  is  the  Age  of 
a  Moft,  and  long  Terms  are  confidered  in  Law,  for  they 
make  a  Mortmain,  and  of  them  fliall  be  a  Wardfhip- 
But  if  .the  Power  had  been  only  for  30  or  40  Years, 
then  it  would  be  otherwife,  for  thofc  might  be  fuppo- 
fed .to  dctcfmin:?  before  the  Life  of  a  Man,  and  not  a 

Term 
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Term  for  80  Years ;   and  fo  he  concluded.  That  both 
the  Terms  being  to  the  fame  Perfon>  makes  only  one 
Term,  as  a  Leafc  to  one  for  three  Years,  and  fo  from 
three  Years  to  three  Years,  makes  but  one  Term  of  fix 
Years:  But  if  the  31  Years  had  been  to  another  Perfon, 
this  would  be  a  Remainder  or  future  IntereA ;  and  he 
faid.  That  all  his  Brothers  agreed  with  him,  that  it 
eould  not  be  prefumed  that  the  Leffee  would furvive  the 
Term  of  80  Years-     Then*  ^dly.  Admitting  it  to-be  one- 
aod  the  fame  Term,  which  is  the  moft  i^rong  againft* 
him;  for  if  the  31  Years  was  a  future  Intereft,  as  h^s 
Brothers  took  it,  then  it  would  be  moreeafy  to  main- 
tain that  the  Judgment  ought  to  be  given  for  the  Plain- 
tiff, for  then  the  Leffee  was  never  poffeffed  thereof,  and 
then  the  Entry  of  the  Leffor  cannot  turn  it  to  a  Right, 
and  it  is  then  well  affigned  *  out  of  the  Land.  But  taking     *  P.  4^7 
it  for  a  certain  Term,  yet  he  faid  it  was  not  turned  to  a 
Right  by  the  Entry  of  the  Leffee ;  for  that  he  never  was 
poffeffed  by  Virtue  of  the  Term,  but  only  by  Diffeifin ;  Lcffc€  of  a  fu- 
and  the  Leffor  had  Reafon,  and  might  enter  to  purge  the  *"™  ^*^^*'^^\y 
Diffeifin ;  and  he  put  the  Cafe,  If  a  Stranger  had  after  ^rtue  o?\he 
^Michaelmas,  entered  and  diffeifed  the  Leffor,  this  could  Term,  but  be* 
*iiot  tarn  the  1  erm  to  a  Right,  into  which  the  Leffee  ^^^»  ^afte^r^*^* 
had  never  entered ;  no  more  fliall  it  where  the  Leffoi*  the  Term  bc- 
hitofelf  enters,  wherein  the  Leffee  hath  never  entered;  gun.  ThcLef- 
aod  fo  he  concluded.  That  his  whole  Term  was  at  the  h^lTm^f ^Jjj^'  ' 
firft  a  future  Intereft,  and  that  the  Leffee  was  nevtr  pof-  his  Teim    - 
feffcd  thereof,  and  fo  the  Entry  of  the  Leffor  cannot  withoutEntry. 
tarn  it  to  a  Right ;   and  fo  if  is  well  ajftgnahle  at  a  Place 
out  of  the  Land.     But  fome  of  the  other  J ud gel,  as  it 
feems,  took  the  laft  thirty-one  Yeats  to  be*kdillin6t 
Term,  and  a  future  IntereA,  and  never  difplaced ;  and 
fo  that  Term  (of  which  the  Queftion  is,  for  the  eighty- 
one  Years  determinable  as  aforefaid  was  ended)   was 
well  ailignablc.     And  Judgment  was  given    for    the 
Plaintiff. 


Brict  againft  Carre^  Imtrfm  and  others.  Executors 

of  7.  &.  Common  Pleas. 

COVENANT  on  a  Writing  fealed,  by  which  the  ^"^""^^^y^^^ 

Defendants  Teftator  acknowledges  himfelf  to.be  bywhich^th?" 

iccountablc  for  all  fuch  Monies  as  ihould  be  charged  Defendant  co- 
Part  L                             E                                       by 


venanti  to  be 
accounubie 
fjr  loo/. 
S.  C.  1  Keb. 

155- 

Vid.  I  -lUund. 

47,41,  ege, 

Poft,  57- 

c  Veni.  »5.99« 

Yelv.  277* 


No  KotiCiC  of 
2  Thing  to  be 
«onc  by  a  Per- 
son certain* 
wtio  his  un- 
dertuken. 

♦  P.  48 

I  Mod«  86,^r. 
5*1 ,  ^^. 
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by  bim  on  /.  to  b^  pAid  to  £#  and  fays.  That  he  chafgec^ 
jo  much  on  A.  to  be  paid  to  B*  and  that  he  had  not  paid 
it ;  for  which  he  brings  this  A6lion  againft  the  i>efen« 
dantsy  his  Executors ;    and  it  was  moved  by  Serjeant 
Bernard,  That  Covenant  did  not  lie  oh  fuch  Words  in  a 
t)eed,  but  it  ought  to  be  Account  i  iind  cited  i  Cro.Gury 
againft  Reafon ;  and  though  now  Accoont  lies  not  againft 
Executor,  yet  that  fhall  not  be  turned  info  Covenant 
againft  the  Executor,  which  was  not  a  Covenant  agaii^ft 
the  Tcftator.    But  (by  the  Court)  it  well  liesi,  and  fo 
\rould  it  do  on  any  Words  in  a  Deed,  purpotting  an 
Agreement  for  the  Payment  of  Money :  Then  he  moved^ 
That  there  is  not  any  Notice  given  how  ihuch  the 
Money*  was,  dnd  that  it  was  not  paid  over.   But  thereto 
the  Court  anfwered,  That  he  having  undertaken  it,  and 
the  Perfon  being  certain,  fo  fhat  he  could  inform  )pimr 
felf ;  and  the  Agreement  *  not  being  to  pay  it  on  Notice, 
the  Defendant  is  obliged  to  take  Notice  himfelf.     And 
gave  Judgment  for  the  Plaimiff. 


Tr«Vtr  ic  nt 

5).  C.  I  Sid.  6d« 

I  Keb.  ii4> 

176. 

Vid.  2 1.utw. 

1489  Style  St. 

Kelfon'sLntw. 

478.  479»  48a 

5  Mod.  324* 

S«5. 

X^o  Bifconti- 

nuance  after 

a  Vcrdia. 

Poft,  2«7,  ^98. 

c«ntr.  %  Lev. 


Jn6nymu$. 

TROVER  was  brought,  and  amoikg  other  Tbingi 
declared  De  uno  PuUo :  After  Vcrdift  Judgment 
was  fiayed,  for  that  as  to  the  Word  TuUus,  it  is  uncer- 
tain what  was  intended  thereby ;  for  Puihu  is  Latin  for 
the  Young  of  any  Thing,  and  if  it  had  been  with  an 
AkgUce  a  Colt,  it  had  hot  been  good,  but  it  ought  to  be 
fuUo  equino,  Anglice  a  Colt :  Then  the  Plaintiflfmoved  to 
difcontinue  that  he  mighi  commence  another  Action* 
But  it  was  {aid  by  the  CoUrt,  This  eannpt  be  after  a 
Vcrdift,  by  the  Stat.  2  H.  4.  7.  (^Uan*) 

118,  124*    vide  I  Mod.  is*  41-    a  Danv.  156.  i  Sid.  &>,  t4,  ^c6. 


Promlfe  to  do 
a  Thing  on 
Kequeu,  the 
A  A  ion  arifes 
on  the  Rc- 


Webb  againft  Martin. 

JSSUMPSIT,   in  Confideration  that  the  Plaintiir 

would  deliver  to  the  Defendant  fuch  a  Deed  ;  the 

Defendant  promifed  that  he  would  re-deliver  it  to  him 

on  requaft ;  and  alfo  in  Confideration  that  he  had  upon 

requeft 
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requeft  delivered  to  him  another  Deed^  the  Defendant  g'*^  "/?* 

promifed  to  pay  him  40/.  and  alledgcs.  That  he  had  mUatioDi  not 

delivered  to  him  the  firft  Deed ;  and  although  at  fuch  a  pleadable  to 

Day  afterwards  he  made  Requeil,  yet  he  had  not  re-  l**  nfTKeb** 

delivered  the  firft  Deed,  nor  paid  the  40/.    The  Dcfen-  177/197, 

dant  pleads  the  Statute  of  Limitations,  and  that  he  did  1  ^<1»  ^* 
not  promife  within  fix  Years  before  the  Aftion  brought;     . 
whereupoathe  Plaintiff  demurs,  for  the  Caufe  of  Aflion 
as  to  the  firft  (Deed)  did  not  arife  on  th^  Promife,  but 
upon  the  Refufal  after  Requeft,  and  the  Requeft  was 

within  fix  Years.  And  fo  held  the  Court.    Then*it  was  Statute  of  li*- 

moved,  that  the  Payment  of  the  Money  was  to  be  with-  "'^J'^'to 

out  Requeft,  and  therefore  the  Plea  was  good  as  to  TMnfis,  whert 

that :    To  which  it  was  anfwered.  That  the  Plea  being  n^t  plcadabu 

intire  to  both  Parts  of  the  Declaration,  and  being  ill  in  fo^^the  whole. 

Part,  is  ill  in  the  Whole;  whereupon  it  was  adjourned,  poft,  no,  191I 

Bat  at  a  Day  afterwards  the  Court  held  the  Plea  ill  in  ^^^^  3i- 

the  Whole,  for  the  Reafon  alledged ;  and  they  cited  a  ]  t^'!^^A^; 

Cafe  between  Bridges  and  Ade,  to  have  been  fo  adjudged,  a  Saand.  €6, 

And  gave  Judgment  for  tl^e  Plaintiff  for  the  Whole.  *«*»  "!• 


♦  Jones  agamft  Philpott.  •  P.  49 

IN  Ejeflment  on  a  Special  Verdict,  the  Cafe  was,  Remitter  by 
Huiband  and  Wife  Tenants  in  Special  Tail,  of  the  *?*'^^^"^ 
Provifion  of  the  Huiband,  the  Remainder  to  the  Heirs  by  wayofuS 
of  the  Huiband,  make  a  Feoffment  in  Fee,  having  two  s.  c.  1  Kel. 
Sons,  to  the  Ufe  of  themfelves  for  their  Lives ;  the  Re-  J^^*,  - 
mainder  to  the  fecond  Son  in  Fee ;  the  Huiband  dies, 
the  Wife  enters  and  infeofife  the  fecond  Son  in  Fee;  and 
-Wife  dies,  the  elder  Son  enters  : '  And  it  was  adjudged 
by  the  whole  Court,  That  his  Entry  was  lawful,  for 
that  the  Wife  on  the  Death  of  the  Huiband  was  remit- 
ted ;  for  although  that  fhe  coming  in  by  the  Statute  by 
way  of  Ufe,  could  not  be  remitted  by  the  Limitation  of 
the  Ufe  by  the  Statute,  according  to  Totvnfend*%  Cafe, 
in  Phwi*  Com*  yet  her  Entry  being  lawful,  ihe  is  re- 
jnitted  by  her  Entry ;  and  then  if  this  fecond  Feoffment 
made  by  her  makes  a  Difcontinuance,  the  Entry  <sT  the 
rider  Son  was  lawful,  as  for  a  Forfeiture;   by  the 
Statute  of  1 1  ff.  7*  And  if  it  was  not  a  Difcontinuance  TenantiAfiMtn 
(at  they  held,  that  it  was  not,  being  made  %o  him  in  ^Jj^j^Vw^t*!*" 

E  a  whom 
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no  Difconti-  whom  the  Revcrfion  in  Fee  was  well  lodged  by  the  firft 
v^dcMtc,  36,  FeofFmeht)  nor  forfeited,  then  the  Entiy  of  the  elder 
37.  '  Son  is  lawful,  as  Heir  to  the  firft  Intail,  the  firft  Dif- 

Dycra48.  continuance  being  purged  by  the  Remitter  of  the  Wife ; 
Mo«  9S*  7i6-'  ^^  ^^*^  take.it  either  way,  let  th«  fecond  Feoffment  by 
S  Co.  50.  the  Wife  be  a  Forfeiture  or  not,  the  Entry  of  the  elder 

c.S%t;^,M    Son  was  lawful. 

Cro.  Jac   I73» 

&c.  624»  474. 

2  And.  44.    Cro.  XI.  t'  5i4>  5^4*    Ore.  Car.  244>    I  Leon-  %6u    %  I«cm.  168.    3  Leon. 

•78.    Yelv.  i»i.    Noy  12^*    i  Jo.  13,  254*    Baiiai  2i3,{(i8.    Crulfi:  on  Rec.   154,    I5t^ 

16 u    2  Bac.  Abr.  93*    ^  Com*  Dig.  ;i«  7«. 


*  P.  50  *  Barrow  againft  Hewitt. 

AUabeat  Ccr-  A  Certiorari  was  iffucd  to  the.  Jufticc  of  Chefler^  or 
tfc^  of*!;K  A  his  Deputy ;  and  returned  and  fubfcribed  by  fuc^ 
'  returncdbyihc  a  one  Chief  Juftice;  and  it  was  moved  to  be  an  ill  Re- 
^«'  ^K^^^*  ^^^^»  becaufe  not  by  the  fame  Perfbn  to  whom  direfled; 
187,  i6^«io.  whereto  it  was  anfwered  hy  Bud^  That  yujh'ce  is  the 
I  Sid.  64.  Subftance,  and  Chief  is  no  more  than  Ornament ;  and  he 
*v#<Mod.6u  cited  a  Cro.  368.  C^  Hob.  135,  138.  and  a  Cafe  lately 

in  this  Court,  between  Harrifon  and  Munfordy  where  a 
Writ  was  direfled  to  the  Juftices  of  Ely^  and  returned 
by  the  Chief  Juftice  of  i5/y,  and  adjudged  good.-  And 
after  divers  Motions  the  Court  held  the  Return  good  in, 
this  Cafe. 

Ramfy  againft  Atkinfm. 

A  Promire  Tp  R  R  O  R  of  a  Judgment  in  the  Palace-Court  in  an 
within  the  Jn-  F^  Ajfumpjit^  wherein  the  Plaintiff  had  declared, 
co^mion  ^^^^  ^^^  Defendant,  in  Confidcration  that  the  Plaintiff 
of  a  Tkia^not  at  his  Requeff,  had  taken  Pains  to  procure  him  a  Leafe 
appearing  to  of  a  Meffuage  in  //b(i(wir«;»he  promifed  at  S<mthwark^ 
^^iX!"  ^^^^'»  'J^«  Jurifdiaion  of  the  Court,  to  pay  him  lo/- 
tioBia  ill.  <Lnd  had  not  paid  it.  And  the  Error  aifigned  was.  That 
^•c.  I  Kcb.  it  is  not alledged,  that  Holbaum  where  the  Meffuage  is, 
a  «d^.  is  within  the  jurifdiflion  of  the  Court ;  and  the  Jury  is 
I  Vent.  38.  to  try  not  only  the  Promife,  but  alfo  the  Confideration, 
v^wIft**6o.  ^''*  '^^^  Pains  in  taking  the  Houfe,  and  this  they 
96*  io4?i3^  cannot  do  if  it  be  not  within  their  Jurifdiftion ;  and 
156, 308.  flSp.  for  this  Caufe  after  Argument,  the  Judgment  was  re- 

1  Sid.  15.180,  v^™^- 

^^^   1  Mod*  2^/63.    tSauad.  74*   »1/M*izu  a  Showt  Cafe  43<>' 

The 


^lich,  i.^.  Car.  IL  in  B.  R. 


f  The  Lady  Chaivcrth's  Cafe.  *  P.  Si 

HER  Hulband  Mr.  Smith  had  confeffed  a  Judgment  ""ifTukcnla 
againft  himfelf  and  his  Wife,  as  for  a  Debt  due  Kxecutlon^id 
by  the  Wife  whjlft  fote»;  ttrh^r^s  upon  Examination  it  Ae difchargetU 
appcj^red.  That  ,tbe  Debt  was  contraaed  after  the  Co-  f^'  '  ^^^ 
ycrture,  and  this  done  by  PraSice  for  taking  the  Wife  Vide  antt  i. 
in  Execution  :  Bat  now  it  appearing,  that  the  Huiband  *  J^®^-  ^  ^35* 
was  taken  in  Ex^cotion  alfo,  the  \Vife  was  difchavged;  {98,^637  ^* 
for  the  Hulband  being  in  Execution^  the  Wife  fhall  not  a  Keb.  $$5, 
be  fo  alfo,  fuppoling  the  Contraft  to  have  been  before  ^^:^ 
the  Marriage.     But  this  being  done  by  PraSice,  the  6Mod!^x7,iai! 
Coart  faid.  If  it  could  be  made  apftear  who  was  guilty 
ttf  the  Prailice,  they  woaW  pui^fl^  them. 


*!^trm» 


(    S'^    )  t; 


Term-  Sand.  Hill 


ANNO 


13  ^  14  C^n  lit  w  Banco  Regis, 


I  ■     - .  '■  sag 


,  ^///  againft  .M»z/. 

ACTION  on  the  Cafe,  for  that  the  Defendant  fai4 
pf  him,  being  a  Juftite  of  Peace,  He  is  a  Fvol^  an 
W(nd4  Mktn  Afsj  a  Beetle-headed  Jufiice.  Aftef  VerdiQ,  it  was  moved 
Pcac/.  ""^  in  AiTcJft  of  Judgment,  That  the  Words  are  not  aaion- 
8.  c.  I  Sid.  6^  able,  for  they  found  only  in  DiJMlity  and  not  Criminally. 
Vxdcvoa,9^.  But  on  the  other  Side  it  was  laid.  That  the  Words  are 
X  Mod/aa?^  fc^^fidalous  of  him,  and  import  his  uufitnefs  to  be  a  Juf- 
1  8fd*  4^2.       tice  of  Peace,  and  are  a  Caufe  to  remove  him  from  his 

Kiwk*p!  c?'  ^*^^  5  *^^  ^^^y  ^*^^^  '  ^^^:  ^^  againft  Jones.   Dunce 
s^l*   '    *    *     of  a  Lawyer  y  and  he  will  get  little  by  the  Lawy  which  were 

adjudged  a^ionable.  And  in  the  fame  Book,  Cawdry 
zgzinR  Highly f  Words  fpokcn  of  a  Phyfician,  He  is  a 
drunken  Fool,  an  Afs^  never  was  Scholar,  nor  fit  toffeeik 
to  a  Scholar,  adjudged  a6lionabIe;  And  here  thofe  Words 
charge  the  Plaintiff  with  Indifcretion,  and  render  him 
incapable  of  the  Office  of  a  *  Juftice  of  Peace.  But  it 
waa»  adjudged  by  Fofter,  Chief  Juftice,  JVyndham  and 
Twyfden  againft  MaUet,  That  thofe  Words  are  not  ac* 
Qtyl.  nfesiot  tionable,  and  cited  %  Cro*  j8.  Bifcoe  againft  HoUis,  as  a 
ftronger  Cafe  than  thb,  and  Hammond  and  KingfrnzlTs 
Cafe  in  this  Court,  7  ^ac*  it  where,  for  faying  of  a 
Juftice  of  Peace,  He  is  a  debauched  Man,  and  unfit  to  he 
^  J^fiU^i  it  was  adjudgedi  no  Adion  lay;  and  Juftice 

'Twyfden, 
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Twyfdtn  faid.  That  Words  which  found  in  Difmliliij 
only,  are  not  adionable,  except  they  are  fpoken  oi  one 
who  gains  his  Livii^g  by  that  Thing  (Profeifion)  where- 
in the  Wordsi  do  disable  him.  Mallet  held  thpfe  Words 
aSionable,  being  fpoken  of  a  M^gii^rate.  But  all 
agreed}  Tha;  the  Delendant  deferyed  to  be  boupd  to  his 
Good  Behaviour  for  his  *  Sawcinefs  of  a  Magiftrate,  f  P.  53 
Wh^reupoji  the  Counfel  of  the  Plaintiff  moved  irajnc- 
diately.  That  he  i)iig^t  be  bound  to  Itis  Good  Beha- 
Tiour;  but  tiiereto*  the  Court  anfwered.  That  the  Court 
could  not  do  it  without  a  Supplimvit  firft  made,  and  be- 
fore tl^e  Sufplicavit  there  ought  to  be  a  Bill  of  the  Com- 
plaint filed.  But  Fojlevy  Chief  JulUcc,  faid.  That  if 
any  would  fue  to  him  for  a  Warrant  for  the  Good  Bei- 
baviour,  he  would  grant  it ;  But  as  to  the  A6lion,  they 
£ave  Judgment  for  the  Defendant. 


* 


Skeppard  againft  Wakenmu 

CASE,  where  the  PlaintiCf  was  to  be  married  to  Ope  cUimt  % 
fuch  a  one  who  intended  to  take  her  to  his  Wife;  ^,'j!|.^*^|^^itu 
the  Defendant  f^lfly  and  malicioufly  to  hinder  the  Mar-  ^  Woman. by 
riage,  writ  a  Letter  to  the  faid  Perfon,  Tliat  the  Plain-  which  ihe  loit 
tiff  was  contracted  to  him,  whereby  fhe  loft  her  Mar-,  sfc-^i^lSbf'' 
riage.     After  Verdiv3  for  the  Plaintiif,  it  was  moved,  2-5, 1169, 303* 
That  the  AcSion  did   not  liir,  the  Defendant  claiming  ^'^r 
Title  to  hev  hixrifelf,  like  as  pcrrard's  Cafe,  4  Co.  for  v  ;  IJ^Ld. 
Slander  of  Title.     But  after  divers  Motions,  the  Plssiin-  az* 
tiff  had  Juclgment,  for  it  is  found  to  be  maiici^^s'  and   ^  ^*^^'  *^'  *^' 
&lfe;  and  if  fuch  an  A6lion  fhould  not  lie,  a  mean  and 
ftbafe  Ferfon  might  injure  any  Perfon  of  Honour  and 
fortune  by  fuch  a  Pretence. 


Anonymus^ 

AM  AN  being  cheatedi  in  a  Tayem  in  London^  and  t^dmrt  to 

having  given  a  Judgment  for  the  Money,  moved  J*'^t^*iJ".' 

here  to  have  the  Judgment  reverfed  for  the  Fraud  ;  and  ^Ln^  whe>c  the 

the  Court  for  the  prcfent  ruled  the  Execution  to  be  ^^»«  »•  ***'^y- 

ibyed  till  the  Matter  be  examined ;    And  Fojier  and  cafllX''* 

Twyfden  advifcd  the  Party  to  bripg  an  Information  Vi^eWft.  56 

againft   iKeb.84o- 


Hill.  13  &?  14  Car.  II.  m  J5.  !?• 

againft  the  Cheat,  and  alfo  againft  the  Vintner  in  whofe 
Houfe  it  was>  in  this  Court :  For  they  faid,  That  the 
Privilege  of  Londoners  not  to  be  returned  of  Juries  out 
of  the  City,  extended  only  to  Cafes  between  Party 
and  Party,  and  not  (to -Cafes)  where  the  King  is  Party* 


' 


•p.  54 

PrivUese  of 
the  Party 
pleaded  to  the 
Jurifdiaion 
after  a  fpeciai 
Imparlance* 
$.  C«  1  Keb. 
I95t  azi>  %S^ 
1  Salk.  I. 
V.  I  Mod.  23» 
118. 

5  Mod.  §io. 
1  Salk.  103. 
6Mod.  2^io<S. 


Poll.  188. 


*  Ntan)t  againft  Ndjbn. 

* 

DE  B  T  in  the  King's  Bench  againft  an  Attorney  of 
the  Common  Pleas,  who  imparls  fpecially,  with 
faving  to  himfelf  all  Exceptions,  and  afterward  pleads 
his  Privilege,  whereupon  the  Plaintiff  demurs.  And  it 
was  objed^d,  that  Privilege  is  not  pleadable  after  fuch 
an  Imparlance :  But  if  he  would  have  refcrved  Liberty 
to  plead  to  the  JurifditS^ion  of  the  Court,  he  ought  to 
have  (hewn  it  fpecially  in  his  Imparlance ;  and  not  only 
as  here  (falvis,  C^.  Uun  ^  Br§ve  quapi  ad  Billath,  &c.) 
but  alfo  to  the  Jurifdiftion ;  the  others  are  only  as  tq 
the  Perfon  and  the  A£lion,  and  not  to  the  JurifditStioa 
of  the  Court;  and.  cited  7  H.  6.  37-  22  H.  6.  7.  alfa 
the  Plea  is  not  averred  as  it  ought.  W^yndham  and 
Twyjdm  held  at.  this  Time  the  Plea  to  the  JurifdiiSlions 
receivable  ou  this  Imparlance:  But  u  was  adjourned. 
And  afterwards  in  the  following  Term,  a  Refponduis 
oujler  was  awarded  for  the  Fault  of  the  Plea  in  wanting 
an  Averment ;  JBut  nothing  further  was  fpoken  of  the 
fpecial  Matter.  But  afterwards,  in  Michailmas  Term, 
i8  Car.  2.  in  this  Court,  entered  Trin.  18  Roi.  12 J. 
between  Trvjftl  and  Maddoxy  it  was  adjudged.  That  a 
Plea  to  the  J  urifdirtion  is  not  to.  be  received  after  fuch , 
an  Imparlance,  which  you  may  fee  hereafter  reported  at 
large.,  p.  1 88*     (Sed  Sincere.) 


Bottomrjr  Bill 

with  exceflivc 

Intereft. 

S.C.  LSid.a7* 

08. 

«  Dm  v.  ff. 

PI.  15. 

Y.  1  Kcb.  258* 


Sayer  againft  Glean.    In  the  Common  Pleai. 

DE B "t  on  an  Obligatic«x  conditioned.  That  if  a 
Ship  fent  to  Sea,  or  the  Goods  (therein)  or  the 
Obligor  returns  fafe,  to  pay  him  the  Sum,  beyond  .the 
Ufe  allowed  by  the  Statute  for  the  Loan  of  100/.  and 
alfo  the  100/.  And  upon  Demurrer  it' was  obj<^cd. 
That  it  was  an  ufurious  Contrail,  and  the  Bond  void, 

•'  '    bccaufe 
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bccaofc  the  Payment  depfnded  upon  fo  many  Things,  Cro.  El.  330. 
one  of  which  in  probability  muft  happen.     Though  if  J  vcz/164. 
it  had  been  on  the  Return  of  the  Ship  only,^  it  might  3  wiis.390. 
be  good.     But  it  was  refolved  by  Bridgman  and  the  i  Hawk.  p.  o 
whole  Court,  That  it  was  a  good  Bill  ^f  Bottomry,  i[^^i. IfJp.  S5^ 
^nd  tolerable  by  the  Ufage  among  Merchants,  and  ial-  861, 965- 
lowable  by  ifafon  of  the  great  Perils  of  the  Sea,  and  f  ^"^'^^^  1- 
not  like  to  the  Cafe  in  5  Co,  where  the  Condition  was  ^^/' 
to  *  pay  within  fix  Montlis,  if  one  of  the  three  Perfons     *  p^    t^ 
were  in  Life ;  for  by  the  fame  Reafon  then  it  might  be  3  term,  ji^p. 
fo  for  ten  Lives.     Secondly ^  The  t>efcndant  here  having  ^3i«      . 
pleaded.  That  the  Obligor  died  before  the  Return,;  and  *  ^^^-^40^ 
the  Plaintiff  having  demuiTed  thereupon  without  Af-  ^^^^Hj^^^^ 
lignment  of  any  Breach,  it  was  objefied.    That  the  obHgatton,*^ 
Plaintifif  could  not  have  Judgment.     But  to  that  it  was  and  Piaintar 
Mfwcred  and  refolved.   That  the  Defendant   having  ^ff^"^^^^^"* 
pleaded  a  colkteral  Plea,  and  that  being  defeiiive,  had  BriSch.^  * 
favcd  the  Plaintiff  the  Labour  of  alTigniiig  a*  Breach, 
and  had  given  the  Plaintiff  the  Advantage  of  putting 
himfelf  on  the  Judgment  6f  the  Court,  whether  the 
Plea  be  good  or  not ;  and  this  before  he  comes  to  make 
any  Replication,  Teh,  78.     But  if  the  Plaintiff  had 
admitted  the   Plea,    and   made  a  Replication,  which 
fliewed  no  Caufe  of  Adion,  it  would  have  been  other- 
wife  ({B\d  Bridgman.)     ^Wrrf/y,  it  was  objefled.  That    Condition  tv 
the  Defendant  had  EleSion  to  pay  upon  which  of  the   I'^y  «"  one  of 
Contingents  he  would,  and  of  one  of  them  he  is  deprived   genw.^he^isVo 
by  the  Death  of  the  Obligor,  and  therefore  is  excufed   pay  on  the 
of  all.     But  to  this  it  was  anfwered  and  refolved,  That   fi""^- 
all  thofe  Things  being  contingent  and  uncertain  v/hich   j'sui.  ic'^,'''^' 
of  them  would  happen,  the  Law  fupplies  thefc  Words, 
vjhickjhall  firft  haffen  I  audit  fhall  be  expounded,  to 
pay  at  which  of  the  Confingcnts  {hall  firfl  happen  ;  and 
fo  foreclofe  the  £leSion  of  the  Obligor,  and  give  it  to 
the  Obligee  to  take  the  A«ftion  on  which  of  the  Contin- 
gents ftiall  firfl  happen;    And  it  is  not  like  the  Cafe 
where  one  is  Obligee  tq  pay  a  Sum  at  Michaelmas  or 
Lady-day,  if  he  were  then  in  Life,  and  he  died  after  , 

Michaelmas  and  before  Lady-day 9    as  Bridgman  faid. 
And  Judgment  was  given  for  the  Plaintiff. 


Fojfer 
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Agreement  tp 
convey  to  the 
SoQf  will  not 
raife  a  Ufe. 
&  C.  Raynu^S* 
1  Sid.  82. 
X  Keb.  160* 

aa5»  974^ 
Vide  I  Mod. 

14r. 

Ante  30« 
Poftf  171. 

*  P.  56 

C  Lev.  9,  76,  . 
Si3»  2«3, 226. 
3  Lev*  126, 
306,  37»,  9e. 
JkiJ. 

Conikleration 

of  Matarai 

AflTeOion  and 

so/. 

a  Lev.  76,  77. 

}  Lev.  1 26, 306. 


»      / 


Fo/ler  zgzinR' FoftcTf 

T7JECTMENT,  aad  upon  a  Special  Vcrdia,  the 
IVtf  Cafe  was,  Margery  Fofter  being  feized,  there  was 
a  Deed  made  between  her  and  her  Son  JVilliam  Fofter^ 
in  this  Manner.    Articles  of  Agreement  for  Conveyance 
of,   dc'  the  Tenements  in  G^ueAion*    ImfrimiSf  Thi 
/aid  Margery  in  Conjideraiipn  of  2ol«  hath  bargained  and 
foU^  demtfed  and  granted^  and  aoth  hereby  bargain  and  Jcll^ 
demife  and  grant y  '&c.  to  Matthew  Fofter,  the  Tenements 
in  ^ejlion^  To  have  and  to  hold  to  him  and  his  Heirs  *for 
ever,  Jhe  to  have  it  during  her  Life^  and  aljojhe  to  have  his 
Barn  during  her  Life  for  her  thfrd  Part,  &c.     And  the 
Jury  find.  That  the  Articles  were  jnade'as  well  in  Con- 
sideration of  Natural  Afie6lion,  as  pf  2o/-  bpt  no  £x^ 
ecu^ion  by  Livery  or  Inrollment^  and  afteprards  (he 
made 'Feo£hnent  of  ^hofc  Lands  to  Nicholas  J^ojier  the 
Defendant/ againil  whom  Matthew  Fofter  brought  the 
Ejeiiment ;   and  the  C^ueflion  was.  Whether  thofe  Ar- 
ticles amount  p  a  Covenant  to  ftaud  feized  to  the  Ufe 
of  Matthew^  *  And  it  was  after  Argument  adjudged  ii( 
Trinity  Terpa,  14  Car.  a.  for  fhe  Defendant,  That  the 
Articles  did  not  raife  any  Ufe,  but  I'cftcd  only  in  Cove- 
nant, and  as  preparatory  Agreements :  It  was  aj^reed. 
That  though  the  20/.  is  the  Confideration  exprels,  yet 
the  Jury  may. find  the  other  Conlideration  of  Affe£tion* 
And  Twyfden  faid.  That  a  Covenant  in  Confideration 
of  %qL  to  i^and  foized  to  the  Ufe  of  my  Son,  is  not 
good  without  Inrollmcnt,  but  at  Covenant  in  Confider- 
ation of  20/.  and  Affeftion,  is  j^ood  without  InroUment, 
becaufe  both  Conliderations  are  exprefs ;  but  all  agreed. 
That  in  this  Cafe  no  Ufe  fliould  arife,  and  that  the 
Deed  refted  only  in  Agreement.     And  this  appears^ 
Firfl,  From  the  Title,  viz.  Articles,  8cc.   Secondly,  She 
to  have  all  for  hfr  Life ;  which  is  but  an  Agreement  that 
ihe  fhould  have  it.    ^Thirdly,  That  fhe  Jhtndd  have  his 
Bam ;    this  rei^s  only  in  Covenant,  and  if  the  Eftate 
fhould  pafs   to  her  by  way  of  Ufe,  and  fhe  have  Co- 
venant only  for  the  Barn,  it  would  be  unequal-  • 


Count 


mU.  i7,&  i^Car.H.  inB.R. 


Count  oi&andford  a^inil  Ncdham. 

TN  Scandalum  Magtmtum^  and  the  A6lion  laid  in  Zo»-  rmttmot 
^  dan  i  t&c  defendant  moved  to  change  the  Vcnue^  For  ^}^^^F%^^ 
that  he  was  prohibited  to  flay  in  Lcndon,  haying  been  in  s^c!  i  Keb^ii*. 
Arms  agaihfl  the  King:    Bui  the  Motion  was  denied,  i  sid.  143. 
for  the  Plaintiflf  is  a  Peer  of  the  Parliament  ftow  fitting  k^^^^^"  ^^ 
ftt  JVeJiminJier^  and  has  £Ie6lion  to  lay  his  AAion  where  ' 

it  is  moft  convenient  for  himfelf ;  and  the  rather  in  this 
Cafe  it  ought  not  to  be  removed,  becaufe  this  A6llon  is  Ante  55* 
as  well  on  Behalf  of  our  Lord  the  Kii:g,  as  himfelf* 


*  The  King  againft  Alicock^  «  p^  tj 

HE  was  coDvided  of  Treafon  for  fpeaking  thofe  lndift«nent 

Words,  The  King  is  aJBafiard,  his  Mother  is' a  ^or"/'''^'^* 

Whore y  he  is  gone  to  con^uey  the  Wh^re  out  of  the  Kingdim^  Vide  Kclynfue 

Vthe  King  being  then  gone  to  leave  his  Mother  at  Forif-  *3*  H-p.cis- 

tnouthy  in  order  •  for  her  Tranfportation  to  France)  but  ^^v.  107^,  197. 

may  come  Jhort  hotfie^  if  I  meet  him  I  will  kill  him ;  And  Palm.  4^. 

on  the  Trial  at  the  Bar  th^  Court  held  the  Words  Trea-  ^^^^^'  ^^ 

fon:    But  it  appearing  that' the  Witncfles  were  of  ill  iRoi1.Rcp.90. 

Fame,  and  inhabiting  in  a  fcdndalous  Pisirt  of  the  City,  Fofters  Ci." 
where  the  Defendant  had  oftentimes  diflurbed  them,  ^"J?'  ^p  ^ 

being  four  or  five,  and  feme  of  them  Women  of  ill  58.  *    *    '.' 

Fame;  and  it  being  proved,  that  they  had  confpired  to  * 
rid  him  out  of  their  Way,  ^he  Jury  found  him  Not 
guilty.     See  the  Stat.  j^Car,  %,  Stat.  i.  caf^  1. 


Brown  againft  Br<mn^ 

COVENANT  on  an  Indenture,  whereby  the  Dcfcn-  Covenant  jje- 
dant  grants  a  Fce-Farm-Reut    to  the   Plainiitf,  ^'*^  ^l^'i^{, 
which  he  had  purchafed  of  the  late  Truftccs  for  the  cuUr^cov*-^" 
Sale  of  the  iting'a  Tenements,  and  covenanted,  That  nant  fubfe- 
he  was  feized  in  Fee,  and  had  good  Right  to  fell ;  and  ^^ij"*^^^  .* 
affigns  a  Breach,  that  he  had  not  good  Rigljt :    The     *  *^ "       ■ 
Pefcndant  pleads^  That  it  was  further  agreed  in  the 

t  fame 
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fame  Indenture,  That  all  tlic  Covenants  in  the  Inden- 
ture fliould  not  extend  further  than  to  h&s  done  by  the 
Vendor  and  his  Heirs,  whereon  the  Plaintiff  detnuis; 
and  there  being  a  remote  Agreement  in  the  Ei;d  of  the 
l^ecd,  fer  diftant  from  the  other  Covenajit,  it  was  ad- 
judged. That  it  had  qualified  the  firfl  Covenant,  and 
reftiained  it  to  Afls  done  by  the  Covenantor  himfclf 
only;  as  in  A'cfc^s  Cafe,  ^  Co.  }w7hcrcutK)n  it  was  ad- 
judged for  the  Defendant. 


P.  58 


♦  Harris  againft  Kmpe. 


An  Award  of    T%  E  B  T  on  an  Obligation  to  perform  an  Award, 
?!*r!f L^\l^„»   -L/  and  in  the  firft  Pait  of  the  Award  it  is  awarded^ 

That  ail  Suits  and  Controvcrfics  fliall  ceafc,  tSc.  and 
though  in  all  the  Award  afterwards  nothing  is  well 

Awarded,  but  only  on  one  Part ;  yet  it  was  agreed  by 

Abr.i63,i64,  the  Court,  That  this  is  a  good  and  mutual  Award  OH 
Poft.  IS3-  the  firii  Paity  only-  '  ' 

JlSaumi.  292, 

a93-  3  I^v.  18S.    a  Lev.  235.    Comyns  Rep.  328. 


leif^,  without 
ainy  other 
Thing  on  one 
Part',  yet  good 
Vide  1  Roll. 


Jtjeftment  of 
m  Stable,  Or- 
chard. Cottage* 

Vide  Hard. 5^, 

59.76,  i73.3io« 
Style  215-   • 
Cro.  El.  818. 
Cro.  Car.  555- 
1  Jo.  454- 
R  D.inv.  75> 

jPalm.3i7»3S^- 
3  Lev.  97. 

Poft,  114,  2IS* 
,Kiinnington 
on  Eje^km.  %S. 
iTerm.Rep.ji. 


Lady  Dacr^s  Gaie. 

EJECTMENT  was  brought  among  othci:  Things  tU 
uno  Stahuh:  After  Verdift  it  was  OQOved  in  Arrcft 
of  Judgment,  That  an  Ejefiment  does  not  lie  of  a  Stable; 
but  on  view  of  Precedents  in  the  Common  Pleas,  of 
Recoveries  fuffered  of  a  Stable,  it  was  refolved  it  well 
lay ;  as  alfo  of  an  Orchard,  and  of  a  Cottage.  Ai^ 
Twyfden  faid.  That  though  an  Ejeflment  would  not  lie 
of  a  Croft,  yet  it  will  lie  of  a  Ci:oft  called  Bkxh  Acre\ 
for  this  is  certain  enough  to  be  delivered  in  Execution; 
and  fQ,  he  faid,  it  was  adjudged  in  one  FairbtMris 
Cafe.    ' 


p^/nt  againft  Hurlerjuwd. 


j>amagc5  in  JSSZrMPSIT'of  fcveral  Particulars  of  divitrs  Values, 
the  Whole  T*  which  amount  to  69/.  ^s.  but  by  a.  mifcafting  at  the 
t^rf  K  Foot  it  was  made  to  amount  to  70/.  14'.    ^n^  J^« 
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Verdia  this  being  moved,  Jt  was  refolved,  That  tlie  ^f^'^J^'T' 
Jury  not  liaving  given  more  Damages  than  69/.  9J.  it  than  the  Par- 
Is  well;  but  otherwife  it  had  been,  had  they  given  above  ticuUrs. 

th0.    f.rJ      or  '  »  /&  Vide  2  Show. 

r^^9^-  9^-  56.88,52,103- 

Nclfon'&Lutw* 

*  Collmgumd  againft    Ptfi:^    in  the   Exchequer-    *  p,  ^9 

Cbambcn 

IN  Ejeflment  in  the  Comition  Ple^s  on  a  fpecial  Ver-  Devifc  to  the 

dift,  the  Cafe  was,  That  Ramjey,  an  Alien  Scot,  ^^o  i^^ah^ve 

before  the  Union,  had  iffue  four  Sons,  viz.  Robert y  Ni-  or  to  the*Hdc 

chelas,  yokn  and  George,  Robert  had  Iflue,  three  Daugh-  of  an  Alien,  is 

ters  now   living.     Nicholas  had  alfo  Iffue  two  Sons  ^sfd,  i 

Pttrick  and  IViUiam  yet  in  Life.     John  had  no  Iffue ;  «  sid.  23, 51, 

George  h^d  Iffue  the  Leffor.     John  being  feized  of  the  *o8,  i(^ 

Lands  in  Queftion,  devifed  them  to  the  Heir  of  Nicholas  ^^^'HX^^ 

and  his  Heirs.  John  and  Robert  being  before  naturalized  &c, 

by  Aft  of  Parliament,  with  Words,  That  they  fliould  «  Jo.  10. 

inherit  to  any  Anccftor  lineal  or  collateral,  as  fully  to  ^^c^^'  ^*^' 

all  Intents  and  Purpofes,  as  if  they  had  hetn  natural  Sub-  «  Vent.  1. 

jids  born  in  England.     John  and  his  Wife  are  dead,  and  ^^^  ^*^ 

alfo  George*     Patrick  the  elder  Son  of  Nicholas^  enters  Raynu^i63, 

as  Heir  of  Nicholas^  claiming  hy  the  Devife,  againft  330. 

whom  the  Leffor  brought  Eje6tment,  as  Son  and  Heir  ^Ton?"*^^ 

of  George,  and  Brother  and  Heir  of  John.     And  this  mo.  860.* 

Cafe  being  argued  in  the  Common  Pleas,  two  Points  sLev.  33CV 

were  made;    1.  If  the  Devife  to  the  Heir  of  Nicholas  ^  panv.  si^;. 

was  good?    And  refolved  by  5ri^^wwi«  and  the  whole  vide  «  Levi' 

Court,  That  the  Devife  was  void,  firft,  becaufe  Nicho-  *3«' 
lis  was  alive,  and  none  can  be  Heir  to  a  living  Perfon. 
OjOj,  Nicholas  being  an  Alien  cannot  h*ve  any  Heir  by 
our  Law  ;  an  Heir  he  might  have  in  Scotland,  but  -not 
in  England,  where  the  Lands  are  which  this  Devife  con- 
cerns ;  and  fo  it  was  agreed  by  all,  That  the  Defendant 
had  no  Title.  But  then  the  Queftion  was;  idly. 
Whether  the  Plaintiff  had  any  Title,  or  whether  the 
Lands  (honld  cfcheat  ?  And  thereupon  the  Queftion 
was.  If  John  and  George  being  Aliens,  Sons  of  an  Alien, 

may  be  Heirs  or  inherit  to  one  another  by  the  Aft  of  Two  Brofliwi 

Parliament,  being  naturalized  as  aforefaid  ?    And  it  was  ^i^^^d^li^" 

held  hy  Sridgman  And  Tyrrel,  That  they  cannot  inherit  andtheirH^ 

to  fliail  inherit 
the  one  to  the 
other* 
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to  one  another,  according  to  the  Opinion  of  i  Co.  Infi* 
8,  a^  becaafe  they  do  not  derive  any  inheritable  Blood 
'  from  their  Father;   znd  Hobble's  Cafe,  Noy  158,  ii59- 

But  they  agteed,  where  a  Man  had  two  Sons  and  after- 
wards is  attainted,  the  Sons  Ihall  inherit  to  one  another, 
becaufe  th(^y  had  inheritable  Blood  derived  from  their 
Father  and-Mother  before  the  Attainder,  which  cannot 
be  extinguiflied  by  the  Attainder  afterwards ;  and  for 
this  Reafon  each  of  them  might  inherit  from  their 
*  P.  60  Mother  fuch,  *  Lands  as  canie  by  her.  But  if  the  At- 
tainder had  been  before  the  Birth  of  the  Sons,  it  would 
have  been  otherwife.  And  they  agreed  with  the  others^ 
That  the  being  of  Daughters  of  Robert  the  elder  Bro- 
ther, would  not  prevent  the  Defcent,  as  it  would  have 
done,  had  they  been  at  once  (together)  legal  Heirs  and 
attainted.  And  the  Court  being  divided.  Hide  and 
Brown,  Jufticcs  of  the  Common  v  Pleas,  being  of  the 
contrary  Opinion,  the  Cafe  was  adjourned  into  the  £x« 
chequer-Chamber  before  all  the  Juftices  of  England, 
wh«re  Kelynge,  then  a  Juftice  of  the  King's  Bench,  join- 
ed in  Opinion  with  Bridgman  and  Tyrrel,  who  adhered 
to  their  former  Opinion.  But  Hyde^  then  Chief  Juftice 
of  the  King's  Bench,  and  Brown,  ftill  Juftice  pf  the 
Common  Pleas,  retained  their  former  Opinions,  and 
with  them  joined  in  Opinion,  //«&  Chief  Baron,  Twyf% 
den  and  TVyndham  J  unices  of  the  King's  Bench,  and 
Atkins  and  Turner  Barons  of  the  Exchequer;  and  they 
held.  That  by  Virtue  of  the  Aft  of  Naturalization, 
Tide  Co.  jfohn  and  George  were  inheritable,  the  one  to  the  other, 

cro.^ac.^  539'  ^"^  ^^  ^^^  Leffor,  Son  of  George,  was  inheritable  to 
i^oy  1S9*  tliofe  Lands  as  Heir  to  George ;  and  they  held.  That  if 
oodb.  479.  an  Alien  has  two  Sons  born  in  England,  the  one  fhall 
7  Vent  4%!  I'^h^"^  to  the  other,  tho'  neither  of  them  could  inherijt 
419.  '     to  the  Father,  for  the  Defcent  between  them  is  iromedi- 

s  Roll.  Rep.  ate,  and  they  fhall  make  their  Title  in  a  MartdanceJIor, 
Vi(^\il^^*      ^r.  as  Heir  to  the  Brother,  without  mentioning  the 

1  Sill.  195.200.  Father*.'  And  this  anfwcrs  the  Objeftion,  which  was. 

2  Sid.  as,  24-  made  on  the  other  Side,  and  ftrongly  infifted  on.  That 
I  Danvf  3«T,  ^^ho'  the  A61  enables  them  to  inherit  to  any  Anceftor 
322.  lineal  or  collateral,  it  is  reft  rained  by  the  Words  as  if 
\R^^y'  ^^^*  *^^y  "'^^  ^^^^  "*  England  :  And  Bridgman  and  thofe  of 
a  Hawk.  P.  C.  the  other  Side,  faying.  That  two  Brothers  born  in 
648,  649.          England  of  an  alien  Father,  could  not  inherit  to  one 

another;  all  the  Judges  of  this  Side  denied  it,  and  for 

t^is 
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this  cited  Gcifry  and  Dean'^  Cafe,  a  Cro*  and  they  de- 
nled  that  which  is  faid  in  C/o*  Lit.  8«  «•  which  is  not  there 
fpoken  as  the  Opinion  of  Coke  himfelf ;  But  he  fays, 
jTAtft  fame  have  jaid^  That  if  the  Father  be  attainted, 
and  afterwards  have  two  Sons  born,  the  one  fiiall  not 
inherit  to  the  other,  becaufe  they  never  had  any  inherit- 
able Blood  derived  from  their  Father;  and  the  Words 
of  the  kSt  of  Parliament  which  fay,  Hejhall  he  inherit- 
eUe  to  any  jinceftar  lineal  or  collateral^  would  be  vain,  if 
he  being  defcended  from  an  alien  Father  could  not  have 
any  Ancefior.  And  afterwards  in  Eajler  Term,  16  Car. 
2*  Judgment  was  given  for  the  Plaintiff  by  the  Opinions 
of  the  faid  feven  Judges  againft  the  faid  three.  That 
the  one  Brother  (hall  inherit  to  the  other  by  Virtue  af 
the  faid  A£U  of  Naturalization. 


Termino 


(    61    ) 


Termino  Pafchsc, 


ANNO 
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m^ 


The  King  againft  Okey,  Barkjiead  and  CorbeU 

Ferfonttt-       'TT^  H  E  Y  having  been  attainted  by  Aft  of  ParlJa- 

Sh«her  u!f  ^  ^^^^  ^^^  ^^^  Murder  of  King  Charles  the  Firf, 
fame  PcHbns,  being  three, of  his  Judges, .which  fate  in  the  High  Court 
^^'  of  Jufticc,  as  they  called  it ;  and  having  efcapcd,  and 

j^ii*  ^^^^'     retaken,  and  being  brought  to  the  Bar,  and  demanded, 
I  Sid.  ^2.         Whether  they  were  the  fame  Perfons  in  the  Aft  mention- 
Kcci.  1^  14*     cd ;  they  faid  they  were  of  the  fame  Names,  but  there 
a  iuwkfpf  c.  ^^%^^  t)e  dhrcrs  Perfons  of  the  fame  Name  :     Bat  they 
"•  546, 549*    (further)  faid.  That  the  Court  ought  not  to  proceed 
againil  them  without  having  a  Record  of  their  Attainder 
here  in  Coi^rt,  as  was  done  in  Sir  Walter  RaUigfCs  Cafe^ 
where  the  Indiftntent,  tho'  long  before,  was  (made)  a 
Record  of  this  Court,  and  produced.     And  thereupon 
the  Record  of  the  Aft  of  their  Attainder  being  re- 
moved by  a  Certiorari  into  Chancery,  and  thence  fent 
hither  by  a  Mittimus^  was  read  unto  them;  whereupon 
they  pleaded,  that  they  were  not  the  fame  Perfons,  and 
liTue  WAS  taken  thereon,  and  a  Jury  returned  immedi- 
ately to  try  it,  which  was  done,  and  they  (were)  not 
permitted  to  challenge  peremptorily,  for  they  are  not 
now  to  be  tried  for  the  Trcafon,  but  (only)  of  the  Iden- 
tity of  Perfons ;  and  the  Jury  found  them  the  fame  Per- 
fons ;  and  thereupon  Sentence  of  Execution  was  imme- 
diately given,  and  three  or  four  Days  afterward  they 
were  executed  at  Tyburn* 

The 
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♦  The  King  againft  Khnberty  and  Mary  North.        *  P,  62 

THEY  were  indited  for  confpiring  to  indift  J.  S*  Anindiftment 

for  haying  begot  a  Baftard  on  the  Body  of  the  faid  }**:»/'^'  ^^^' 

Mary,  with  intent  to  extoit  Money  from  him/    After  J?thout*othcr 

Verdii^  and  Motion  in  Arreft  of  Judgment,  it  was  re-  Aa  done, 

folvcd,  That  the  IndiSment  lies  for  the  meer  C  jnfpi-  ^^i^'^s^*^^* 

racy,  without  any  IndiAment  or  other  Aft  done,  as  9  Videzshow. 

C(h  56.  i.  the  Poulterer's  Cafe ;  but  the  Court  would  *  a»  3- 

confidcr  what  Punifliment  they  ftiould  have.  Hawk? V.  l"* 

348.  *    '    ' 

And  IfoU,  afterwards  in  Hillary  Term,  15  &  16  Car.  ^^^^  j^^^  j^^ 
1.  B.  R,  The  King  againft  Sierlingy  an  Ind,iftmeiit  for 
Confpiracy  to  depauperate  the  Excife-Mcn,  was  ad- 
judged good* 


Nevill  againfl  Hancerfon. 

CASE  (was  brought)  and  declares.  That  he  had  One  juftifici 
Common  in  three  Acres,  and  the  Defendant  had  ^^  ^J^'^oh?  for^ 
cnclofed  two  of'  them  :  the  Defendant  pleads.  That  he  the  enlarging 
had  a  Houfe  there,  and  made  the  Inclofure  for  the  En-  of  hisCuni- 
largemcnt  of  hi?  Ciinilage  i   Whereupon  the  Plaintiff  gj^^' j  sjj,  ^ 
demurred,  and  took  thefe  Exceptions  to  the  Plea,  viz.   1  Kcb.  314, 
1.  That  it  is  not  faid  to  be  an  ancient  Melfuage;  for  *83« 
which   Caufc  Twyfden  faid,   the  Plea  was  not  good. 
But  Wyndhatn  contra,  it  being  for  Enlargement  of  a 
Curtilage,  for  the  Lord  may  build  a  new  Houfe  for  his 
Herdfman,  and  afterward  enlarge  the  Curtilage,  z  Iftji. 
476.     idly.  That  it  was  unreafonable  to  inclofe  two 
Acres  out  of  three.     To  which  it  was  anfwered,  That 
the  C(uantity  is  to  be  confidered  with  the  Quality  of  the 
Perfon.     ^dly.    That  it  is  not  averred  that  fuiEcient 
Common  was  left;  to  which  Twyfden  inclined,  JVynd^ 
ham  contra,  faid.  That  it  was  to  be  averred  only,  where 
the  Inclofure  was  for  the  Improvement  of  the  Land, 
and  not  where  it  was  for  the  Enlargement  of  the  Cur- 
tilage.    But  afterwards  in  Trinity  Term,  the  Plea  was  v.  1  Saund. 
agreed  by  all  (the  Court)  to  be  ill,  becaufe  it  was  not  5, 6. 
faid.  That  the  Mefluage  was  for  his  own  Habitation, 
Part  L  F  or 
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or  of  his  Shepherd ;  for  he  might  (perhaps)  >>uild  t 
great  MelTuage  to  leafe  to  a  Nobleman,  wiiich  m:f  ht 
require  a  greater  CurtiUge  than  t!ie  Lord  himfelf  o.  bxi 
Herdfman :  And  therefore  Judgment  was  given  for  the 
PlainiiflF. 


P.  63 


Covenant 
brouglitagainil 
two,  a  "d  Judg- 
ment by  De- 
fault again'^ 
one,  the  other 
pleads  Pcribr- 
mance,  which 
is  foand.  the 
Plaintiff  ihall 
not  have  Judg- 
ment againft 
the  other. 
Vide  I  Sid.  76. 
I  Keb.  984. 
Poulter  verfis 
Fo<?d* 


eo&M,9^c, 


*  Porter  againft  Harris. 

COVENANT  was  brought  againft  two  for  not 
building  a  Houfe  for  the  Plaintiff  according  to 
their  Covenant ;  Judgment  was  aga>nft  one  by  D'-fauIt, 
tlie  other  pleads  Performance^  and  it  is  found  for  him ; 
whereupon  it  was  moved  in  Arrcft  of  Judgment,  That 
no  Jur^gment  nor  Writ  of  Inquiry  of  Damages^  could 
be  againll  him  againft  whom  the  Judgment  \f'as  by  De- 
fault,: becaufc  a:though  in  Trefpafs,  one  may  be  guilty 
and  the  other  not,  yet  iu  Covenant,  Debt  or  other  Con- 
t:a6l  where  it  is  joint,  the  one  cannot  be  convifted 
without  the  ether ;  and  here  by  the  Vcrdicl  for  one  of 
the  Defendants,  tliat  the  Covenant  is  perfoimed,  it  ap- 
pears now.  That  the  Plaintiff  had  not  any  Caufe  of 
Aftion,  and  therefore  (hall  not  have  Judgment,  as 
Tillies  and  ff^oodies  Cafe  is.  E.  4.  and  fo  fhould  it 
be,  although  the  Defendant  againft  whom  the  Judg- 
ment is  by  Default  had  confefied  the  Judgment.  It  was 
alfo  refolved.  That  the  Defendant  lliould  have  Cofts  ofi 
the  Verdift  againft  the  Plaintiff,  for  now  it  is  a  Verdift 
againft  him,  and  that  he  (houkl  have  neither  Cofts  nor 
Damages  againft  the  other.       , 


Mcureof 

Copyhold 
until,  9c^ 
good  without 
Cuflo  n  ;  buc 
not  a  Seizure 
ais  forfeited 
without  a  Cuf- 
tom. 

S.C.  iKcb.a8?* 
Vidcpoft,  I7». 
^/inte  96. 
5(  Danv.  192, 

198*  199* 


E^rl  of  &alifimrf%  CaSti 

IN  Evidence  to  a  Jury  at  the  Bar,  (on  a  Triap'm 
Eje6):ment,  the  Qjieftion  was.  Whether  the  Heir  of 
a  Copyholder,  not  comiiig  in  to  be  admitted  on  Pro* 
clamation,  if  the  Lord  might  fei^e  the  Land  without 
a  particular  Caftom  to  do  it  ?  And  it  was  held,  That 
he  might  feize  until  the  Tenant  came  in  to  be  admitted 
without  any  Cuftom  but  to  feizc  as  forfeited,  he  cottM 
n(^t  without  a  Cuftom.  Another  Queftion  was.  If  i» 
the  Proclamation  there  ought  to  be  particular  jfiaention 

of 
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9t  all  the  Lands  by  Name^  as  they  are  named  in  the  Pioclam^tioii 

Copy,  or  if  a  general  Pr^ciaxaation  to  come  in  and  be  tJ  ^Smiited^ 

admitted  to  all  the  Lands  of  his  Aliceftor  (were  fuflB-  thereto,  if  it 

cient  ?)  i^d  this  was  intended  to  h^ve  been  f^tind  Spe^-  o«%ht  to  nani^ 

ciaUy.    But  afttiwaid^  the  Parties  agreed  ia  Co*rt.  ^iw^ia^dt!* 

-     *  Sir  Henry  Herbert  againft  Pagett.        "      •  P.  64 

TN  Cafe,  Plaintiff  declares,  That  where  a  Judgtaent  An  Officer 
\  ^.?  had  againft  the  Plaintiff  in  Cafe  for  Words  and  ^^^^'f^^  ^ 
the  Judgment  entered  with  a  Qaptatur  inilead  of  Mif en-  OiBce  wbid^ 
(ordia,  he  thereupon  broujght  a  Writ  of  Error  to  have  ^  ^^^^^  "^ot 
the  Judgment  reverfed;   but  that  the  Defendant  being  sJc.Tsid.^;. 
Keeper  of  the  Writs  and  Ilecovd3  of  thic  Courtj  kept  i  Keb.  ;t88. 
them  fo  negligently,  that  the  Record  was  amended^ 
and  made  Mijericordia'^^nd  on  (IlTue)  Not  guilty  and 
Trial  at  the  Bar^  although  it  appeared  that  all  the  At- 
tornies  of  the  Court  had  privilege  to  view  ^he  Records 
without  controul^  and  that  fometimes  they  viewed  many 
of  them  at  the  fame  Time,  fo  that  it  was  almoft  im- 
poi&ble  to  obferve  them  all ;  and  that  many  Times  the 
Attornics amended  their  Judgments  at  any  Time,  ^f  tberiC . 
were  not  a  Rule  to  the  contrary  ;  and  an  ancient  At- 
torney fwore.  That  it  had  been  often-times  done  even 
after  a  Writ  of  Error  brought,  before  the  Record  re- 
moved; and  thereupon  it  was  infifted  by  the  Defendant*^ 
Coanfely  That  the  Defendant  could  not  take  Notice! 
what  they  amended,  or  ought  to  amend :  Yet  by  MalUn 
and  Wyndham  it  was  held,  That  though  here  appear4e4    . 
no  Ncgled  ox  want  of  jCare  in  the  Defendant,  yet  h^ 
haTing  taken  upon  him  to  keep  the  Records,  he  is  at 
his  Peril  to  anfwer  for  all  the  Mtfufagc  that  is  in  the 
Records,  and  fo  is  chargeaWc  in  the  Adion.     Twyjdsn 
held  the  contrary.  That  he  ooght  not  to  be  chargeable^ 
for  that  by  no  Induftry  he  could  prevent  it ;  but  foraf- 
much  as   the  Declaiation  recited.  That  the  Writ  ©£ 
Error  was  from  the  Chief  Jpftice,  €^c.  'dire6^ed  to  ano- 
thcr  Chief  Juftice,  £*c.  but  mif-direfted :    All  agreed 
that  it  was  a  Variance,  for  which  the  Plaintiff  oughi 
to  be  non-f  uited,  and  fo  he  was% 

F  %     ■  Orion 
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^  P.  65  *  Orion  againft  Fuller. 

Words.  ^^  A  S  E  was  bronght  for  Words,  that  the  Defeu- 

iKcS;^^*  VJ  dantfaid.  The  Pkintiffays  I  am  a  firmrgd  Rc^uey 
303,  *       He  is  aferjured  Rogue  ss  well  as  I:     After  Vcrdi<3  for 

^'m  ^''^w/J  the  Plaintitf  it  was  moved  in  Arreft  of  Judgment,  That 
«//!!'  *"  ^'     the  Words  are  not  faid  pofitively  (of  the  Plaintiff)   but 

relatively  to  the  Defendant;  arid  it  is  not  ^Verred  that 
the  Defendant  is  a  perjured  Rogue ;  as  for  faying  fJe  is 
as  very  a  Thief  as  any  is  in  Warwick  (Juoi^  an  Afl^ion 
does  not  lie  without  an  Aveiment  that  a  I  hief  was 
V*icPoft,a9^  there.  But  it  was  faid  by  the  Court,  The  Defendant 
had'fupplied  the  want  of  an  Aveiment,  in  faying,  as 
well  as  I,  whereby  he  had  confeffed  himf«"lf  to  be  & 
ferjured  Rogue-,  and  afterwards  in  Trinity  Term  Judg- 
xaent  was  given  for  the  Plaintiff« 


# 

Qtfeeh^s  College  Cafe,  alias  Or.  TatricVs  Cafe. 

* 

^06^^71^10  T^^*  ««/ric*  being  duly  elefled,  as  he  thought,  to  the 
a  College  *  J--^ .  Mafterfliip  of  S^ueen's  College  in  Cambridge y  but  dc-' 
where  there  is  nied  to  be  admitted,  and  fworn  by  the  Senior  Fellow^ 
S-el^Kjiym,-  being  of  the  Party  of  another  who  ftood  in  Competi- 
101.  *      tion  with  Dr,  Patrick;  the  Doflor  prayed  a  Mandamus. 

'  v\  ^1?'         Tivyfden  and    Wyndham  held,  that  it  did   not'  Jie,  for 

lS^^.%u  ^«^/^«  fa>d»  h«  ^^^^  ^^^y  *^*d  a  Vifitor.  But  bjT 
^10!  665'  '  F<^fr  Chief  Juftice,  Let  the  Writ  go^  and  upon  the 
«w/^^**^*  Return  it  will  appear  whether  they  have  a  proper  Vi- 
%Jjty!i^         fi*^'*  y  ^^^  ^^^  Writ  was  granted  ;  but  that  not  being  re-' 

turned,  the  next  Term  an  Alias  was  granted  and  return- 
ed, and  many  £xcept4ons  were  taken  to  the  Return^ 
the  raoft  Part  whereof  afterward^  appeared  not  to  be 
material.  But  in  Hillary  15  £^  16  Car.  2.  the  Cafe  was 
argued  at  the  Bar  by  ^ones  for  the  Doflor,  and  by  Finch 
the  King's  Solicitor,  for  the  College;  and  now  the 
Return  was  opened  at  large,  viz.  'F  hat  they  were  incor- 
porated by  Hen*  7.  ad  Studend  (^  Orand*  and  to  con- 
fift  of  a  Prefident  and  mneteen  Fellows,  and  that  all 
Differences  between  the  Prefident  and  Fellows,  flxoalcf 
be  referred  to,  and  determined  by  the  Chancellor  of  the 
UAiycrfity  and  the  major  Part  of  the  H  eads  of  theCol* 

lege* 


,    f 
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leges  there.     And  they  further  *  returned  the  Patent  %      ^P.  66 
Juc.   I,  M'hereby  the  St^tu^es  of  the  Colleges  in  the 
Univeiiity  arc  confirmed,  and  thereby  it  is  appointed. 
That  \rht*re  no  other  is   Vifitor^  thd  Chancellor  fhall 
be  Vii'i.tor  if  he  be  prefent,  and  if  abfent,  the  Vice- 
Chancellor,  if  he  be  prefent  and  appointed;  and  that 
Dr.  MarUn  the  late  Prefident  died  fuch  a  Day,  and  that 
Dr.  Patrick  was  cledled  Prefident  by  fuch  a  Number  of 
the  Fellows,  and  one  other  by  fuch  another  Number 
(being  the  greater)  and  admitted ;  and  that  tKc  Chan* 
cell  or  was  then  abft-nt,  but  that  tbc  Vice-Chancellor 
vas  then  prefent  in  the  Unlverfity,  and  that  Dr.  Paiiick 
had   not  appealed:    And  it  was  much  controverted^ 
vhethcr  this  ^ere  a  Spiritual  or  a  Temporal  Founda- 
tion, ad  Studtnd*  &  Orand\  and  not  agreed,  fome  of 
the  Judges  holding  the  dne  way,  and  fome  the  other  : 
But  the  principal  Point  was,  That  here  being  a  Vjfitor 
appointed.  Whether  this  Court  could  mc'ddle  with  the 
Matter,  be  the  Corporatibn  cither  Spiritual  or  Tem- 
poral, for  the  Return  was  in  fome  Things  agreed  not 
io  be  very  good  ?     And  the  principal  Matter  was  ar- 
gued at  the  Bar,  in  Trinity  15  £^  16,  and  in  Michaelmas 
the  i6th;    and  in  Trinity  the  18th  of  Car,  2.    And  in 
HiOary  the  i8th  it  was  argued  at  large  by  all  the  Judges, 
^nd  Kelynge  now  Chief  Jufticc  (who  before  had  been 
Coanfel  ft)r  Patrick)   and  Moreton  the  puifne  Judge 
held  J  That  the  Mandamus  \i*ell  lies,  and  that  a   per- 
emptory Mandamus  ought  to  go  for  admitting  Do6lor 
PatrUky  and  an  Attachment  againfl  the  Senior  Fellow^ 
for  a  Contempt  on  this  factum,  and  not  admitting  him 
before.     But  Twyfden  and  Wyndham  held  the  contrary  ; 
and  that  here  being  a  Vifltor  appointed,  this  Court  had    * 
nought  to  do  in  the  Matter,  for  the  Founder  intended 
that  his  College  Ihould  be  free  of  aH  Foreign  Suits^ 
and  that  all  Controverfies  fliould  be  determined  Within 
the  TJniverfity,  to  the  Intent  that  they  might  the  better 
follow  their  Studies  :  But  by  this  Means,  if  they  fliould 
come  hither  upon  every  Controverfy,  the  Order  and 
Rule  of  the  Univerfities  fhbuld  be  overthrown ;  and  the 
VifitoTS  are  the  proper  Judges  of  their  Laws  and  Sta- 
tutes, and  not  this  Court.     And  the  Court  being  thus 
divided,  it  was  confidered  whether  this  being  a  Caufe  of 
the  Crown-Side,  might  be  adjourned  into  the  Exche- 
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quer  Chamber,  and  it  feemed  to  Ibme  that  it  mighty 
but  it  was  not. 

♦  J*.  67  *  Note,  The  Exceptions  principally  infifted  on  were; 
Firjl^  Th^X  it  is  not  returned,  that  the  V  ice-Chancellor 
was  appointed  Vifitor,  and  by  the  Return  (it  appears) 
he  Is  not  (to  be)  Vifitor  if  he  be  not  appointed.  And 
the  Return  is,  That  the  Chancellor  was  abfent,  and  the 
Vicc-Chanccllor  prefent :  JJut  it  does  not  fay  that  he 
was  appointed.  And  idlyy  They  have  not  returned 
any  Caufe,  wherefore  they  refufed  to  admit  Dr.  Patrick  j 
But  return  the  fpecial  Matter  as  afoVefaidj^  but  do  not 
fay  which  of  them  was  duly  elcflcd,  and  yet  they  re* 
turn,  that  Dr.  Patrick  had  not  appealed. 

A  Rctotnany  jy^/^^  The  Parties  being  agreed,  the  Return  in  this 
n^t  ukca  <^*  t;afe  was  afterwards  agreed  to  be  tacatedj  becauic  it 
the  File.  could  HOt  be  taken  off  the  file, 


N 
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Sir  Henry  Vane^s  Cafe. 

HE  being  excepted  out  of  the  General  Pardon,  was .  ^  c^py  pf  ju, 
indicted  of  High  I'l  eafon  committed  before  the  dlAipcDt  and 
King  5  Reftoration  ;  and  after  that  the  Indidment  was  S^xwaVon***^ 
read,  he  deli/ed  it  might  be  read  again,  which  was  s.  CiSid.84. 
dene :  But  then  he  defired  it  might  be  read  in  L€iii%  i  Keb.  3o4f 
which  was  denied,  it  being  never  done.    Then  he  dc-  v^Attte'^i*** 
fired  a  Copjr  thereof,  and  Counfel,  which  was  denied  :   ^  w-  3.  c  3. 
But  the  Court  faid.  That  if  he  took  any  legal  £>:cep* 
tioQ,  he  ihould  have  a  Copy  of  fo   much  thereof  as 
concerned  the  Exception,   and   Connfcl  to   argue  it. 
And  then  being   tried   and  found  Guilty,   and  being 
brought  to  the  Bar  at  a  Day  afterwards,  he  tendered 
a  Bill  of  Exceptions,  wliich  the  Court  refufed  to  ac- 
cept; For  a  Bill  of  Exceptions  does  not  lie  in  criminal  No  BUI  of  Ex- 
Cafes,  but  only  in  Aftions  between  Party  and  Party.  crSJuHacafcs. 
And  he  was  afterwards  executed  on  Tower-hill  by  be- 
heading only- 


At  Guild^HalL 

j/fUDITA  Querela  on  a  Releafe  given  after  Judgment;  ^'''f'  """^^ 

the  Iffuc.was,  That  the  Releafe  was  made  by  ^«^^/j;  Par^^"in 

and  it  being  tried  before  Bridtman.  Chief  Juftice  of  Prifop  by  the 

the  King's  Writ. 
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Vide  I  Sid.  43,  the  Common  Picas,  the  Evidence  was.  That  the  Dc- 

74*  fendant  not  having  good  Caufe  of  Aflion,  caufed  the 

Plaintiff  to  be  arrefted  and  detained  in  Prifon  till  he 

made  the  Releafe,  with  Menaces,  That  he  fhould  lie 

there  and  Rot,  if  he  would  not  feal  a  Releafe ;  where- 

'  upon   he  made  the  Releafe,    and  was  prefcntly  dif- 

*  P.  6^    charged :   And  held  by  Bridgman^  That  he  *  being  in 

Cuftody  of  the  Law  by  the  King's  Writ,  it  was  not  any 

Durefs  to  be  pleaded  in  Avoidance  of  the  Deed,  but 

being  arrefled  without  Caufe  of  A<5lion,    he  had  his 

.  Remedy  by  A6lion  on  the  Cafe :  But  he  offered  to  hav* 

it  found  fpecially,  if  Baldwin  would  pray  it,  but  he 

did  not  do  it,  and  (fo)  the  Jury  gave  their  Verdift, 

That  the  Releafe  was  good. 


Jmnymus.  > 

A  Writ  tcftcd  T?  R  K  O  R  of  Judgment  in  the  Common  Pleas,  an4 
tht  Tudtmcnt*  ^^  want  6f  an  Original  affigned,  and  upon  Diminu- 
was  given,  tion  alledged,  the  Judgment  being  of  Hillary  Tcrni, 
where  the  with  an  Imparlance  of  Michaelmas  Term,  and  tSe 
^mm''enTed  Judgment  being  of  Hillary  Term  when  the  Original  is 
before,  c^u.  if  given,  tho'  in  the  Common  Pleas  an  original  fued  re- 
g^'  turnable  the  fame  Term,  that  the  Judgment  is  given,  is 

^  »yni.  «44*  gQod  .  yet  it  is  not  fo  to  bo  allowed  here,  where  the 
Record  is  all  made  up  of  the  fame  Term,  as  they  ge- 
nerally do  witliout  an  Alias  prout  faUt^  &c.  But  in  this 
Cafe,  feeing  the  Record  is  here  certified  with  an  Alias 
front  fatety  Term,  Michaelis^  fo  that  it  appears  the  Ac- 
tion was  commenced  before  the  Original,  it  cannot  be 
intended  the  Original  in  this  Aflion,  but  in  fome  other 
by  Twyfden ;  v^hcreto  the  Court  agreed,  and  reverfed 
the  Judgment. 


Utlkhgy  againft  Wright. 

Wo^ds  fpokcn  f^  A  S  E  (was  brought)  for  faying  of  the  Plaintiff 
Palace  jurif.  V-J  within  the  Jurifdiaion  of  the  Palace-Court,  Sh^ 
diftion.  lofs  of  is  a  hackney  Whore:,  whereby  flie  loft  her  Marriage :  And 
Jf'h'^u^Ui  ^^^^^  A^erdift  and  Judgment  for  the  Plaintiff  in  the 
Jurifdiaion.  Palacc-Court^  Error  was  brought  here,  and  the  Judg- 
ment 
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mcnt  rcverfed,  bccaufc  it  is  not  fhewn.  That  the  lofs  ''5;^y"*^*' 
of  Marriage  "was  within  the  Jurifdidlion  of  the  Court,   I05*. "  ^'  ^* 
and  that  is  the  Caufe  of  the  A^lion,  and  not  the  fpeak-  i  Keb.  328. 
ing  of  the  Words  only ;  and  if  the  Aftion  be  brought  ^Y/^^i^^^.^" 
within  two  Years  after  the  lofs  of  the  Marriage,  the  Ante  50-  * 
Statute  of  Limitations  is  not  pleadable,  tho*  the  Words  v.  iSaunA^ 
were  fpoken  ten  Years  before,  if  the  Words  arc  not  pJi^^  ^^  ,q^ 
aSionable,  without  the  lofs  of  Marriage.  105, 137'  208. 

I  Sid.  180,  I5z* 
I  Vent  a  72. 
%  Show.  Cafe 

43<> 


Term. 
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Olruer  againft   Bvcns. 

w^.pTomiTes  -B.    ASSUMPSIT,  and  declares,  whereas  the  Plaintiff  had 

^D^^d."i"°*  '      purchafed  a  Leafe  of  certain  Lands,  then  in  the 

promif^  ^.'on  Defendant's  PofiTeflion ;  the  Defendant  in  Coniideration. 

the  delivery  to  that  the  Plaintitlhad  promifed  to  the  Defendant  to  pay 

5!C*M  tS'a-  ^^^  ^°^-  *^^  ^^^  ^^  February  1661,  the  Defendant  pro- 
Terr  Pcrfor-  ~  mifed  the  Plaintiff  to  deliver  to  him  the  faid  Leafe  on 
mince  of  the     the  Payment  of  the  60/.  and  alfo  to  deliver  to  hfm  the 

s!*crTkeb.  Poff^ffi<5n  of  ^^^  Land  the  firft  of  April  next  following; 
333»342.  and  affigned  a  Breach,  That  he  did  not  deliver  the 

Poffeflion  of  the  Land  the  faid  firft  of  AfriL  After 
Verdift  for  the  Plaintiff,  it  was  moved  in  Arreft  of 
Judgment  by  Ahytiy  That  tho'  here  is  a  Promifc  againft 
A  Promi'fe  to  *  Pf omife,  yet  the  Leafe  being  to  be  delivered  on  Pay- 
pay  60/.0D  the  ment  of  the  Money,  the  Plaintiff  ought  to  aver  that  he 
<IelWeryof  a  had  paid  the  60/.  for  otherwife  he  is  not  to  have  the 
S^iiverpif!  Leafe  delivered  to  him  :  To  which  the  Court  agreed; 
feffion,  arc  but  they  held.  That  the  Delivery  of  the  Pofleffion  of 
<iftina.  the  Land  is  another  Thing  and  (iliftind,  and  to  be  done 

at  another  Time ;  and  therein  is  the  Breach  alledged, 
and  that  ought  to  be  done  be  the  6o/.  paid  or  not;  but 
if  the  Breach  had  been  for  not  delivering  of  the  Leafe, 
it  had  been  as  Aleyn  faid*  But  the  Breach  being  for  not 
delivering  the  Poffeflion  of  the  Land^  they  gave  Judg- 
ment for  the  Plaintiff. 

BmUn 
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*  Bunion  againft  Bafenmn.  *F.  ^t 

CASE  for  difturbance  of  a  Seat  in  an  Ayile  of  the  C^re  for  dif- 
Church,   and   prefcribes.    That   he  and  all  the  J^'J'heCh'^ 
Tenants  of  fuch  a  Houfc,  had  all  the  Seats  in  the  .faid  withontaFre- 
Ayflc;  and  aftci  Verdid  it  was  moved  in  Arrcft  of  Judg-  icripiion  iq 
nent.  That  he  had  not  ihewn  any  Caufe  or  Confidcr-  s!c!*i'aid- 8^ 
ttion  for  the  Piefcription,  as  to  repair,  £^c-    And  it  "201. 
was  moved  feveral  Times,  and  much  debated,  and  di-   1  i^e*>- S45f 
vers  Cafes  were  cited  on  the  one  Side  and  the  other  as  JH'  457!  ^^ 
Hot-  69-     Buckly  &L  Bailie'^  Cafe,  %  Cro.  366.     Francis   1  wiu.  326. 
V.  LfCy  ibid.  605.  Davis  &  Dee.     And  on  the  other  Side  *  "J*'"*'  ^^^ 
were  cited  Co.  3  Injl.  202.     Corven  againft  P>/»,  i  Injl.       ' 
III,  i2l*     12  Co.  Ref.  Corzin  &  Powis*s  Cafe  there  re-* 

Erned;  and  2  In/l.  489.  And  fome  vould  make  a 
ifference  between  a  Seat  in  a  Church  and  an  Ayfle,for 
an  Ayile  may  be  on  his  own  Soil :  And  after  many  De- 
bates it  was  at  length  adjudged  for  the  Plaimitr,  on  this 
Difference,  vis.  it  is  good  in  an  Aflion  of  the  Cafe 
againft  a  Difturber,  but  not  in  a  Prohibition,  as  many 
of  the  Cafes  before  cited  are;  alfo,  in  Cafe  where  one 
claims  a  Right  againft  the  Ordinary,  he  ought  to  fhew 
a  Title  by  repairing,  &c.  but  not  in  Cafe  againft  a 
Trefpaffor  or  Tort-feafor;  and  thereupon  Judgment 
was  given  for  the  Plaintiff,  whereupon  a  Writ  of  Error 
was  brought  in  the  Exchequer  Chamber,  and  the  Judg- 
mcitf  afErmed  tlier^  in  Ea^er  Term,  16  Car.  %.  - 


Sc^t  againft  Stephenfin. 

JtSUMPSiT,  That  whereas  Sanders  was  indebted  to  >/««///wher« 
divers  Perfoos  and  the  Plaintiff  obliged  for  him,  and  ^!^.  "^^^^  ^^ 
forced  to  pay  them ;  the  Defendant  being  Sanders's  Ex*  Defendant's 
ecntor,  in  Confideration  the  Plaintiff  would  forbear  to  TefUtor,  and 
foe  him  for  the  Money,  promifed  to  pay  him:   After  a  [h^Mon^^ 
Vcrdid  for  the  Plaintiff  on  tlic  Ilfue  Non  Affumjfit,  it  s.  Cis^iZVi. 
urasmoyed  in  Arreft  of  Judgment,  That  here  was  no   «  ^eb*  346- 
Confidcrmtion  ;  for  it  does  not  appear  that  Sanders  had  ^^^^  i*oft'«57. 
proKifed  or  "was  obliged  to  fave  him  harnlefs  ;  and  2  Lev.  \\^9t. 

Borden  Yelv.  154. 
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*  P.  ^%  JSorden  and  Thyns  Cafe  in  Yeherton  40.  *  and  Sndth  and 
^ohns  Cafe,  Oo//»  132.  were  cited.  But  by  the  Court, 
There  was  Equity,  that  Saundtrs  fhould  fave  the  I  laiiir 
tifif  harmlcfs,  and  a  Suit  in  Equity  is  a  Suit,  or  perhaps 
he  might  be  charged  by  (a  Writ)  De  flegiis  acquietandis, 
and  therefore  they  held  the  Confideiation  good,  and 
gave  Judgment  for  the  Plaintiff,  except  Caufe  (Ihcwu  t^ 
ihc/CQntrary)  on  Monday  next,  &c. 


Winn  againft  Lhid. 

ftitty  (alone)    ly  R  R  O  R  of  a  Common  Recovery  in  WaleSy  and  a 

BO  Plea  in  a      H*  Scire  Faaas  againft  the  Demandant  in  the  Recovery; 

lJt"Enti!^™d  ^^^  ^^^^  ^^  being  fhewn  that  others  were  Tertenants,  a 

Feoffment, and  Scire  Facias  iffued  againft  them  alfo,  and  the  SheriflF 

mntnrand         returned  y.  S.  and    y.  D.  Te  tenants.     J.  S.  came 

sfcVi  kek      ancl  pleaded  an  Entry  by  the  Plaintiff  in  the  Error,  into 

54.  S5I,  38«.      Part  pending  the  Writ.     J.  D.  pleads.  That  hc  i-^  Lef- 

459  717.743*    fee  for  Years  to  one  Owen^  and  demands  Judgment  if 

T^ymA^,  55.    he  fhall  be  compelled  to  ^nfwer  without  the  faid  Owen^ 

"70. 9^f  134.       The  Plaintiff  demurs  to  both ;  and  as  to  the  firft  it  was 

Po^^ai^46    refolvea  by  the  whole  Court;  T  at  Entry  by  the  Plain- 

*   •  '  tiff  in  the  Error  is  no  Plea,  for  he  might  have  a  Writ  of 

Srror  before  any  Poflcffion  recovered  jigaipft  hina.,  when 

he  is  poffeffed  of  the  whole  for  reYefTing  the  Judgment^ 

although  he  cannot  have  Reftitution  of  that  which  he 

had  never  loft.     But  an  Entry  and  Feoffment  is  an  Ex- 

tinguifhment  of  the  Writ  of  Error,  for  that  he  hath 

(thereby)  departed  from  his  Title,  and  an  Entry  and 

Leafe  is  a  Sufpenfion  of  the  Writ  of  Error  for  the 

Time;  and  as  to  the  fecbnd  (Pica)  it  was  faid,  Fitjf^ 

That  to  fay  he  is  only  Leffee  for  Years,  where  the 

Sheriff  ha;5  returned  him  Teitenant,  is  contrary  to  the 

Record  :    It  was  alfo  faid.  That  the  Tcrtenant  cannot 

plead  in  Abatement  of  the  Writ  of  Error,  but  only  in 

Bar,  as  a  Releafe,  ^c.  in  maintenance  of  his  Titl^  ;  for 

the  Scire  Facias  againft  him  is  not  to  hear  the  Errors^ 

but  only  to  hear  the  Procefs  and  Record ;  and  thereto 

Twyfden  and   Wyndham   inclined.     And  afterwards  it 

being  moved  again,  and  the  Matter  appearing  to  be  for 

delay,  the  Pleas  were  both  over-ruled,  znd  sl  Reffondea^ 

inifier  awarded,  ^_     , 
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*  Wheatly  againft  Thomas*  *  P.  75 

EJECTMENT  hy  Francis  Brook,  Leflbr  of  a  third  AnAftofPir-* 
Part  of  Lands  in  Cooling,  and  on  Not  guilty  tried  ^i^^^^iJ!^^' 
it  the  Bar,  a  Speqial  Verdifi  found  George  Brook,  Lord   one  attainted 
Cohhamy  feized  of  the  Manor  of  Coding,  had  Iffue  H^'il-  ft^*"  inherit. 
Ram,  Duke,  Charles,  Calijikenes,  and   John,    and  three  f  K^f.*^'/^ 
other  Sons,  and  devifcd  the  Manor  to  IVilliam  for  Life,  395,  436,  549^ 
Remainder  to  the  firft  and  all  other  Sons  of  William,  ^'^' 
and  the  Heii-s  males  of  the  Bodies  of  etery  of  the  Sons 
of  JVtUiam ;    with  like  Eftates  for  Life  to  each  of  the 
other  feven  Sons  of  the  Lord  Cobham^  and  the  Heirs 
males  of  their  Bodies ;  the  Remainder  to  the  Heirs  of 
the  Body  of  fVilliam;  with  like  Remainders  to  fix  of 
the  younger  Sons  of  the  Lord  Cobham  in  Tail ;  the  Re- 
mainder to  the  right  Heirs  of  Edward,  the  eighth  Son 
•f  the  Lord  Cobham :    JVilliam  the  eldeft  Son  had  Iffue 
Hr»ry  and  George,  both  which  were  attainted  of  Trea- 
fon,  r  yac.  i.  and  afterwards  by  A61  of  Parliament',  3 
Jac.  I.  reciting  their  Treafon,  it  is  enafled,  That  all 
their  Eftates,  Rights,  &c.  Jliall  be  forfeited  and  vejied  in 
the  King,  faving  the  Rights  of  others  ;  Provided  and  be  it 
enaScd,  That  the  Manor  of  CooWtigJhall  be  and  remain 
to  Duke  Brook,  and  the  Heirs  male  oj  his  Body,  the  Re- 
mainder  \.o  Charles  in  like  manner.  Remainder  to  Sir 
W'tUiam  Brook,  (who  was  Father  of  the  now  Plaintiff) 
the  Son  oi  George  in  like  manner;  Remainder  toCaliJl- 
henes.  Son   of  the  Lord  Brook  in  like  manner ;    Re- 
mainder to  Sir  yohi  Brook i  another  Son  of  the  Lord 
Cobham  in  like  manner ;  and  for  default  of  fuch  Iffue,  to 
Ml  for  fuch  other  Perfons  and  Efiates  as  are  limited  by  the 
H^itl  of  the  Lord  CohhsLUi.     And  afterwards  in  the  fe- 
Tcmh  Year  of  King  James  L  by  another  A&  of  Parlia- 
ment it  was  enaSed,  That  Sir  Williara  Brook,   Son  of 
George,  who  was  attainted,  and  Father  of  the  Leffor, 
Jhould  be  rejlored  in  Blood  to  he  Heir  to  any  Anceflor  lineal 
9r  collateral,  as  if  George  had  never  been  attainted:  And 
it  is  further  found.  That  buke,  Charles,  Califlhenes,  and 
all  the  other  Sons  of  the  Lord  Brook  are  dead  without 
Iffue  male ;  and  Henry  without  Iffue,  and  that  William 
the  Son  of  George,  had  Iffue  only  three  Daughters, 
oac  of  vhich  is  Leffor  of  the  Plaintiff,  who  entered 

into 
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into  the  third  Part,  and  dcvifed  it  to  the  Plaintiff,  aa 
appears,  0?c.  and  (conclude)  if  for  the  Plaintiff,  for 
*  I^-  74  the  *  Plaintiff;  and  if  not  for  the  Defendant :  And  it 
was  argued  this  Term  by  Serjeant  Baldwin  for  the  Plain- 
tiff, And  yones  for  the  Defendant ;  and  Mick.  1 5  Car,  2» 
by  Serjeant  Giyn  for  the  Plaintiff,  and  Finch  the  King^s. 
Solicitor'  for  the  Defendant.  And  the  only  QueflioB 
was.  Whether  thofe  Daughters,  the  Iffue  male  being 
fpent,  {hould  inherit  as  Heirs  of  the  Body  of  fVillkm^ 
the  Son  of  the  Lord  dobham,  notwithftanding  the  At- 
tainder, either  by  Virtue  of  the  Provifo  of  the  Statute 
3  Jac^  or  if  not  by  that  only,  if  by  that  and  the  Sta- 
tute T  yac.}  And  for  the  Defendant  it  was  argued. 
That  the  Statute  7  yac.  fignified  nothing  in  the  Cafe, 
and  that  they  could  not  take  by  the  Pvovifo  in  3  Jac. 
for  if  they  (hould  take  the  Eftate  thereby,  they  ought 
to  take  as  Purchafers,  and  that  they  could  not  do,  not 
being  Heirs,  for  by  the  Attainder  the  Blood  was  cor-* 
rupt,  and  they  cannot  be  Heirs  to  any  Perfon :  And 
although  by  7  Jacohi^  the  Blood  of  their  Father  was 
Teflored,  it  came  too  late,  for  he  was  not  Heir  at  the 
Time  of  the  Aft,  3  yac»  when  the  Grant  by  the  Pro- 
vifo of  ^yac.  was  made;  and  that  in  the  End  of  the 
Provifo,  it  is  only  for  Default  of  the  Iffue  male  of 
Dztkey  Charles  and  Williamy  and  the  others  there  named, 

^at  it  (hall  remain,  and  be  to  fuch  Perfons,  and  for 
fuch  Eftates  as  is  limited  by  the  Will  of  the  Lord  Coi- 

fAa/7>;  and  by  the  Will  it  is  limited  to  the  Heirs  of  the 
Body  of  the  Lord  Cobham ;  and  this  neither  William  nor 
his  Heirs  could  not  be  at  the  Time  of  the  making  of  the 
Aft  of  3  yac.  and  the  Aft  of  7  yac>  comes  too  late  to 
make  them  Heirs  by  relation  to  the  Time  of  a  %c* 
To  which  it  was  anfwered,  and  afterwards  in  Trinity 
Term,  i6  Car.  %.  adjudged  by  the  Chief  Juftice,  and 
Twyfden  and  Jfyndhanty  That  by  Virtue  of  the  Stat.  3 
yac  without  the  Aid  of  7  yac*  they  (hould  have  the 
Land  :  And  the  Aft  enafting,  That  itWiould  go  ac- 
cording to  the  Will  of  the  Lord  Cobham^  is  all  one  as  if 
the  Will  had  been  recited,  and  had  been  exprefly  fo  i% 
ih  the  Words  of  the  Will,  9  Co.  Abbot  o£ Strata  Mar^ 
cellars  Cafe,  a  Grant  fer  tot  tanta  taliay  &c.  as  good  as  if 
all  the  Particulars  had  been  expreffed ;  and  when  the 

^  Statute  fays.  That  the  Lands  ftiall  be  and  remain  as  19 
limited  by  the  Will  .of  the  Lord  Brook,  tod  that  it  is  to 

the 
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tie  Hcin  of  the  Body  of  fFiiUam,  when  the  Parlia* 

ment  intended   to  grants  they   intended  the  Grantee 

ihould  take,  and  therefore  if  they,  are  not  Heirs^  it  has 

made  them  Heirs  as  to  this  Purpofe  ;  as  where  a  Lord 

grants  to  his  Villein,  he  thereby  enables  the  Villein  to 

take  it.     *  And  lo^H.  7.  13.    The  King  by  his  Grant     *  p,  «7^ 

may  enable  his  Subjeft  to  take;  and  fo  by  the  Intent 

of  the  A<^  it  appears  what  Perfons  fhall  have  the  Land, 

and  then  by  the  fame  Intent  they  are  made  Heirs ;  And 

they  faid.    That  the  Aft  of  3  %c.  had  fo  qualified  the 

Attainder,  as  to  the  Manoir  of  Cooling,  fo  that  as  to  it, 

it  is  as  if  no  Attainder  bad  been ;  and  an  Aft  of  Pa^rlia- 

mi^nt  may  .capacitate  a  Man  to  have  an  Heir,  or  to  be 

an  Heir,  that  ot'herwife  could  not  have  or  be  an  Heir. 

And  they  held.  That  by  this  Aft,  the  Perfons  them- 

fclves  attainted,  if  in  Life,  might  have  and  enjoy  the 

iimoi  of  Cooling  :  And  JVyndhamizid,  with  whom  the 

Chief  JuJftice  agreed,  that  if  a  Manor  be  given  by  Aft 

of  Parliament  to  the  Heirs  of  y.  S.  who  is  attainted^ 

this  (hall  enable  his  Son  to  take  it.    But  Kelynge  at  this 

Time  puifne  Juftice  held.  That  the  Statute  of  3  Jac* 

Worked  by  way  of  Reviver  of  the  old   Eftates  where 

t  ere  are  Perfons  capable,  and  not  as  a  Grant  of  new 

(Eftates)  and  that  the  Blood  being  corrupt  at  the  time 

of  the  Aft  of  3  Jac.  none  could  take  as  Heir  at  that 

Time,  sind  therefore  the  PlaintiH  could  not  recover : 

But  he  and  all  the  reft  agreed,  that  the  Statute  of  7  Jac. 

fignified  nothing  in  the  Cafe  ;.but  all  that  is  done,  is  by 

the  Provifo  in  the  Statute  3  Jac>    And  the  Ch.  Juftice> 

and  Twyfden  and  Wyndham  agreeing  that  that  was  fuf * 

ficient,  gave  Judgment  for  the  Plaintiff. 


Hurji's  Cz,{c. 

J  MANDAMUS  was  prayed  to  reftore  him  to  an  At-  Mandawns  for 

torney'B Place  in  the  Court  of  Canierhury ;  but  it  was  T^  ^!°qm  ^;. 

denied,  becaufe  it  is  but  a  private  Employment;  and  a  151. 

MtnJkmus  lies  only  for  Offices  concerning  the  Public :  ^"y"*  ^^»  94* 

But  they  agreed  it  had  been  granted  foi  a  Schoolmafter,  Jg^V^'^^^' 

aad  for  a  Church- warden,  and  fora  Parifh-Clerk,  be-  vidcManda- 

caufe  they  are  public  Offices:  But  it  was  faid  at  the  Bar,  ^^  *^  "^i'' 

That  it  had  been  granted  for  an  Attorney,  for  he  is  an  1^/162^*306?* 

Officer  concerning  the  public  Juftice^  and  is  compella-  i  vent.  331. 

blC     '^'    ^UtW.  g,Z%* 
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2S2lk.4S0y«Si>  ble  to  be  Attorney  for  any  Man^  and  has  a  Freehold  m 
43^,  437-  his  Place.    Whereupon  the  Court  gave  Day  to  produce 

fuch  a  Precedent,  and  at  the  Day  a  Precedent  was  pro- 
duced in  165 1,  for  reftoring  an  Attorney  of  the  Bo- 
rough Court  of  Souihtoark  ;  but  that  being  in  the  late 
troublefome  Times,  the  Court  did  not  regard  it:  But 
afterwards  in  Trin,  1 5  Car,  %.  he  had  a  Mandamus  in 
"*  P.  76  *  this  fame  Cafe.  And  in  the  fame  Term  another  Man-- 
damus  was  granted  to  reftore  an  Attorney  of  the  Court 
of  the  Liberty  of  St.  Martin's  k  Grand,  London. 


Mo/ins  againli  Werby. 

Error  in  »aa    TT^  R  R  O  R  of  a  Judgment  in  the  Palace-Court,  held 
and  in  Law  is    J^^  before  James  Duke  of  Ormond;  and  the  Error  af- 

W  bi  fjLci.  *^g"^^  w^s»  That  the  Duke  was  not  in  Court,  (the 

ally  demurred  Court  being  held  before  one  Wynne  his  Deputy,  ac- 

J^*  cording  to  the  Grant.).    Second  Error,  That  the  Judg- 

j  Kcb!  ^i^  ment  was  given  for  the  Plaintiff,  where  it  ought  to  have 

388.  been  for  the  Defendant.     Whereupon  the  Defendant 

Error  that  the  de^nurrcd;  and  now  for  the  Plaintiff  it  was  faid.  That 

Judge  was  not  the  AiTigrtment  of  the  Error  is  double,  the  firft  being 

ija^Xhl*  ^^^^^  *"  ^?^>  ^^^  fecond  Error  in  Law ;  and  Error  in 
Record,  and  Faft  and  in  Law  cannot  be  affigned  on  one  Writ :  But 
not  affignabie.  as  to  to  the  firf^,  it  was  faid.  That  it  is  not  aflignable, 
.  1  Biirr/°i6l."*  being  Contrary  to  the  Record.  And  as  to  the  fecond, 
stra.  8, 45. 70,  it  was  faid,  That  he  ought  to  have  demurred  for  the 
^c  n-  Doublenefs,  otherwife  he  fhall  not  have  Advantage 
301.  "*  ^*  thereof  on  a  general  Demurrer :  To  both  which  the 
was.  85.  Court  agreed ;    and  it  being  moved  again,  the  Court 

held  the  fame  Opinion   in  both  the  faid  Points ;    And 

then  it  was  touched,  That  a  judicial  Place  to  hold  a 

Court  by  Deputy  cannot  be,  and  fo  held  Fojler,  Chief 

Juftice,  and  Twyfden.     But  Wyndham  held  otherwife, 

and  faid.    That  many  Recorders  are  made  to  hold 

A  Judicial  Of-   Court,  ^c.  by  themfelves   or  Deputies;    and  fo  faid 

^^^'^^^^"^ylde  at  the  Bar,  and  that  he  fo  held  his  Place  of  Re- 

^  '        corder  of  London  at  that  Time.     Fojitr  faid.  That  is 

by  the  Cuflom  of  London :  But  furely  many  other  Re- 
corders hold  their  Courts  by  Deputies  ;  fo  does  the  Re- 
corder oi  Northampton,  which  is  the  Earl  oi  MaTwhefifr, 

and 
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2nd  holds  the  Courts  by  his  Deputy  flarvy  at  this  Time* 
And  the  Steward  of  the  fiorougb-Couri  of  Southj/uark 
holds  it  by  Depaty. 


♦  Vernon  againft  Alft^.  ♦  P.  77 

DE 9  T  on  an  Obligation,  conditioned  tp  r^y  '''•  obligation 
by  05.  a  Week  till  the  7/.  were  paid,  and  i<  be  conoitiancd  to 
filled  of  the  Payment  of  fte  is-  at  any  of  the  Days  §hc£iUtob« 
wherein  it  oQght  to  be  paid,  the  Obligat  on  to  be  vdid»  voil. 
or  elfe  to  lemam  in  full  Forte.    The  Dtf  ndant  pleads,  *  ^*  *  ^^ 
That  he  did  not  pay  25*  on  one  of  the  Days  wherein  it  Kavm.  ar,  68. 
ooght  to  be  paid*    The  Plaintitf  demurs,  and  it  was  ar-  i  K;;t.  3^6. 
|ued  by  Pawlet,  Thatwheieas  by  the  firft  1  art  of  the  J'dj^V.'z*^ 
Condition  he  is  to  pay  7/.  by  2i.  a  Week  ;    the  latter  videanr  3. 
Pait,  that  if  he  does  not  pay  the  zs.  at  any  of  the  Days,  v.  i  Sii.  iw5» 
is  repugnant  and  void,  for  it  appears  plainly  by  the  for-  \  kcL? 451. 
feer  rait.  That  the  Intent  was  to  have  the  Money  paid ;  %  Kebl tzz* 
aad  cited  3  Cro.  780.    Alfo  by  his  Plea  he  hath  con-  aMoa.  »«5. 
fefled  that  the  Money  ought  to  be  paid,  when  he  fays,  |  s^'ud^  65, 
that  he  did  not  pay  on  one  of  the  Days  wherein  it  ought  66. 
to  have  been  paid.     JVyndham,    Juftice,    held.  That  « ^^^*  7«» 
cither  all  the  Condition  is  void'  for  Repugnancy,  and  y^^  i  roU. 
then  the  Obligation  is  fingle  and  without  a  Conciltlon,  Abr.4i9- b« 
or  eMc  the  firft  Part  of  the  Condition  b  good,  and  the  jDanv.;-  pi 
litter  Part  is  void  for  the  Repugnancy.    But  it  was  ad-  t'wodd'sConV. 
jouroed :  And  afterwards  the  fame  Term  it  beinjt  moved  s«^ 
again,  the  Court  held.  That  the  Condition  Oiould  be  ^  show.' 15. 
taken  diftribotively,  by  referring  Paiticulars  toPaiti 
culirs,  viz.     That  if  he  paid  the  -I  the  Obligation  a  Danv.  as* 
ihould  be  void ;  but  if  he  failed  of  paying  the  zs.  at 
My  of  the  Days,  it  fliould  be  in  full  fofce;  to  which 
the  reft  agreed  ;    for  the  Obligation  {hall  not  be  of  no  a  Show.  t& 
£Bc£l,  if  by  any  Means  it  may  be  made  good. 


BaJpBtt  againft  Lewis. 

ERROR  of  a  Judgment  in  a  ^usre  Tmpedlty  in  a  tenfc  to 
ff^itJeSf  where  the  Plaintiff  being  Nonfuit,  the  De-  fonioeacc  if* 
ftndint  made  Title  to  have  a  Writ  to  the  Bifliop,  vh.  i'^th^lw'l.c. 
That  the  Dean  and  Chapter  of  St.  J7.  were  feized,  and  t  ere  w^s  no 
Parti,  O  pre.cnicd  i»ciiX^f«.^ 


whert 
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Sj.  c.  I  Kcb.  prefentcd  ^.  S.  and  granted  the  A<fvowfon  fot  Yeaista 
\^d;p6ft,a34.  Richard  tf  illiafns^  fionv  the  Tim^  that  the  Ad^owfon 
1  Sauad.  xii3»    then  granted  flioiild  deteiniine;  and  it  "was  aflfrgtred  for 

Enor,  That   it  was  not  known  when  the  Advowfon 
^  ,  granted  did   determine,    anci   therefore  the  Advowfon 

granted  to  JViiliam's  for  Vears,  was  voi^  for  the  Inccr- 
tainty  *when  it  fhould  commence.  Whereto  it  was 
anfwered  Vy,Akyn^  That  then  the  Grant  ttr  Ifflliams 
fhall  commence  immediately  at  the  Time  qf  the  Giant: 
To  which  the  CoiHt  agreed,  and  affirmed  the  J>i'dg* 
ment. 

NoUy  The  Plaintitf  in  the  ^are  Imfedlty  had  aver- 
red, That  there  was  not  any  Gra-xrt  in  ejfe  at  the  Time 
of  the  Grai^t  to  M'iliiams ;  But  the  Court  held  the 
Gsant  to  be  good  without  the  Aid  thereof. 


♦P-78 


tion-of  Goods 
In  divers  ?«*• 
cuIiars,beton|^ 
to  the  MetrO'* 
ToHtan. 
V.  I-  Sid.  90. 
Hard.  2i6. 
91  Leon.  15^* 
Cto.  £1.   457* 


Jnonymus. 

IT  w'as  held  by  Twyfien  and  Wyndham,  Jnfticcs>  That 
where  a  Man  dies  Inteftate,  hav'ing  Lands  in  divers 
Peculiars,  th^tt  the  granting  of  the  Adminiftration  does 
not  belong  to  the  Ordinary  of  the  Diocefs,  but  to  the 
Metropolitan  of  the  Province,  for  they  are  excepted 
from  the  Ordinary's  Jurifdiflion* 

I  RoU  Ab.  |po8,  909*    %  Lev.  86.    OUb.  on  WitU  4^» 


XotmdsofVina 
triable  hv  the 
^cclefiafti-ral 
Courts,  ^  ut  not 
of  Parishes- 
2  Sid.  89. 
1  Keb.  369. 
V.  a  Lev.  103, 
243.    4  Mod. 

157. V'S-    '  . 

1.  \ro':.  2.<f.  '^ 

%  Mod:  «37.  ^ 


Tetler  againft  Ydeman. 

A  PROHIBITION  was  prayed  for  that  the  Bou»ds 
of  two  Vills,  vh.  D.  and  S.  in  the  Parifh  of 
Ahingdoriy  were  in  Queftion,  viii,  the  on*  claiftied  the 
Tithes  in  Qjieftion,  as  lying  in  the  Vill  of  /)•  and  the 
other  claimed  them  as  lying  in  the  Vill  of  S.  within 
the  fame  Parifh  :  Bat  the  Prohibition  was  denied  by  the 
whole  Court;  for  tho'  the  Bounds  of  a  Parifli  are  not 
triable  in  fhe*  Eccleliaft?cal  Court,  yet  the  Bounds  of 
Vills  in  the  iziM  Parifh  are  tri&Ue  there. 


*•  •  »i  < . « 


Gemiers 
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Centers  againft  Smithe* 

ERROR  of  Judgment  in  an  Adion  of  Covenant  in  Breach  affign- 
Dur/unn,  where  the  ASion  was  bi ought  on  a  Lcafe  ^'^^^}^^ 
for  twenty- o;ie  Years,  and  the  Leflee  covenanted  to  pay  p^y  j^e  Rent 
20/.  yearly  by  equal  Poitions  at  Michaelmas  and  Lady-  due  at  the  faid 
Day,  and  aligned  a  Breach,  That  he  did  not  pay  the  Juh"^^"^* 
Rent  due  at   the  aforefaid  fcvcral  FeaAs  during  the  Term, 
*  Term  aforefaid,  and  Judgment  was  by  Deliault,  and     *  P.  79 
a  Writ  of  Inquiry  of  Damages;    and  then  Judgment 
^od  recuperet,  and  the  Error  ai&gned  by  ^Uyn  was. 
That  the  fiieach  was  sot  well  aiGgned,  but  he  ought  to 
have  aiRgned  the  Breach  particularly ;  for  which  Caufe 
(he  faid)  it  was  erroneous  :    But  after  fevcral  Debates 
the  Judgment  was  affirnxed  in  /f/7/iiry  Teim  following, 
and  adjudged   that  the  Breach  was  well  ailigned*  for 
perhaps  it  was  never  paid  at  any  of  the  Days. 


Wifeman  againft  Coftm. 

ON  a  Trial  at  Bar  in  a  feigned  Iffue,  ^ircficd  out  of  ^^^  ^^sa- 
Chancery:    The  Q^efiion  was.  If  the  Land^  in  ^'Panirmcnt, 
Q^eftion  haying  been  Gavelkind,  and  difgavelled  by  yet  trie  Cuflom 
Ad  of  Parliament  in  the  Time  of  Edward  the  Sixth  are  ^^  ^^'*^^  '*" 
that  notwithftandingdevifable?  And  the  Cafe  M^as  found  s.  c.  Raym. 
Specially,  That   Rofer   being  feizcd  of  the  Lands  in  59.  76. 
QueftioD.  which  were  then   Gavelkind  and  dcpartible,  \v\'^liJ^^* 
It  was  pn  his  Pet  tion  enacted  by  Farliamenti  That  his  zn^  492.  505. 
Lands  fliould  be  difgavelled  to  all  Intents  and  Purpofes,  ^^^A.  325. 
and  defcendible   as  Lands  at  Common  Law,  to  the  vi^e^sd.Vs8* 
cldeft  Son  only  :  And  it  was  objeiled,  That  the  Cuftom  Style  476. 
todevife,  is  a  Cuftom  of  Gavelkind,  and  that  by  dif-  Co.Lttt.  175. 
gavellxng  the  Land,  the  Cuftom  oT  Deviling  is  as  well  Rfym/58/5^ 
taken  away  as  the  Cuftom  of  Partibility ;  for  it  is  a  Cuf-  Baxd-  a»5» 
torn  incident  to  Gavelkind;  and  cited  the  Statute  of  the 
Cuftoms  of  Kent,  i^  E.    and  4  £.  i.    Com'  Banco,  Rot. 
a.  Fitz.     Aid,  129,  144.     Raft*  Entries  Dower  Demand 
6.    2  £•  4.  19.     5  E.  4.  "S.     Mich.  16  Jac.  Com.  Banco 
8a*.  3063.  Mich.  tiCar.  i.    ^0/.  497.  F.  N.  B.  198. 
^r.    And  that  all  their^Cuftoms,  to  devlfe,  to  hare 

G  Z  Dower, 
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t}owet,  to  lofc  Dower,  to  be  Tenant  by  the  CvLvttff, 

€sfc.  are  included  in  the  Cui)oin  of  .Gavelkind;  fo  that 

by  the  plea«ling  of  Gavelkind,  it  is  fuScient  without 

pleading  ot  any  fuch  particular  CuAoms,  to  devife,  to 

^     have  Dower,  &c.  Alfo  by  the  Words  of  the  AA,  the 

Lands  ate  not  only  fo  be  difgavelled,  but  to  ^e  fo  fo  $U 

Intenfs  and  Purpofesy  by  which  Words  all  the  particular 

Cuftonis  are  taken  away,  if  they  had  not  been  fo  by  the 

general  Words  before.  But  after  two  federal  Arguments 

at  the  Bar,  it  was  afterwards  in  Eajler  Term,  i  j  Oar. 

*  P.  80     2:  ifdjudgcd.  That  *  by  thb  A(ft  ot  difgavcning,  the 

Oftvelkind       Cuftom  of  Deviling  was  not  taken  away;  for  by  Pofler^' 

^^^ '  ^^^  V*  ^^yf^^  and  Mattctt,  if  is  a  mere  collateral  Cuftom,  and 

36id.  154.        ^o  part  of  the  Cuftom  of  Gavelkind;    and  it  is  not 

Cro.  Ctr.  $6%,   enough  in  Pleading,  to  fay  that  the  Lands  are  Gavel-- 

aDMvfl^«7'  ^'"^>  without  pleading  the  Cuftom  to  devifr,  which 

Hard.  %%$.        proves  it  a  meer  collateral  Cuftom  to  Gavelkind  ;  and 

although  the  Words  of  the  kA  are,  That  it/hall  he  dif- 
gaveUed  fo  all  Intents  and  Purfo/eSy  yet  the  Words  fub- 
fequent  are,  and  Jhatl  defcend  as  Lands  at  Common  Lawy 
which  reftrainS  the  foregoing  general  Words  by  this 
,  particular  concluliion,  according  to  8  Co.  154.  &•  To 
which  JVyndham  alfo  agreed,  but  he  held  it  to  be  a 
Cuftom  of  Gavelkind.  But  they  all  agreed.  That  the 
Aft  being  made  upon  Roper's  Petition,  and  it  being  a 
Privilege  at  Common  Liiw  to  devife  Lands,  it  could  not 
be  fuppofed  that  he  petitioned  to  deftroy  a  Privilege  of 
devifmg  which  he  had  by  the  Cuftom  of  Kent,  but  only 
fo  take  iway  the  partibiHty  of  the  Eftate,  whereby 
many  Families  by  a  Divifion  of  their  Eftates,  were  re- 
duced to  a  more  inferior  Degree :  And  all  agreed.  That 
the  Cuftom  to  devife,  remained  notwithftanding  th)e  Afl 
for  diijgavelling,  and  gave  Judgment  accordingly* 


Dafhn  againft  i^^. 

trrdr  tflieaM  Tj^  R  R  0  R  of  a  Judgment  in  Eje6lment<,  That  the 
*.^iJ^*^S^"*  Hi  Plaintiff  was  dead  before  the  Judgment  given. 
SScnn  PJca  by  Attorney,  That  he  was  living  at  the  Time  of 
8.  c.  T  Sid.  93,  the  Judgment,  and  tfiue  thereon  and  VerdiS  found  that 
'*K^b^56a  ^^  ^^^  dead.  It  was  objefled  by  Aleyn^  That  the  Judg- 
MW41L  ^      Vi^nt  ougtit  not  tb  be  reverfcd,  but  a  Scire  Facias  (to  go) 

itgainfi  the  Executors  of  the  Plaintiff;  for  now  it  ap- 
pears^ 
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j«ars,  That  the  Atthrncy  who  pleaded  that  he  wa3 
Inring,  did  it  witho\»t  Authority ;  for  he  could  i^ot  be 
Auomqr  to  a  dead  Man*  Bpt  a  Cafe  was  cited  ii> 
Rafiat%  Entries y  Tit.  Briefy  Divijion  Mott,  where  fuch 
Pleading  is  as  here*  And  £aid  by  the  Court,  That  it 
was  not  known  to  the  Court  when  the  Plea  was  plead- 
ed but  that  the  Party  wAs  alive,  and  thcreforie  the  Court 
could  not  deny  to  receive  the  Plea ;  and  now  though  it 
appears  by  the  Verdi^l,  that  he  who  pleaded  \t  could 
not  be  Attorney,  yet  by  the  *  fame  Verdi^  it  appear?  *  P.  8j. 
tlfo  that  the  Plaintiff  was  dead,  and  therefore  by  the 
Opinion  of  Mallett,  Twyfden  and  JVyndham^  the  Judg- 
ment waa  reverfed,  Fnjier  Chief  Juftice,  being  of  a  con- 
trary Opinion^  bepaufe  though  it  appears  by  the  Verdift 
that  the  Plaintiff  was  dead,  yet  it  does  not  legally  fo 
appear^  the  Verdi^  itfelf  not  being  legall/  obtained, 


Moi€  af  ainft  WaHh^  or  Bold  againfl  Warren. 

COVENANT  on  an  Indenture  of  Appreoiicfiliip  to  Mafterpf^ndtd 

fervc  him  feven  Years  which  he  had  not  d(.iie,  but  "  *^  commoa 

departed  :  The  Defendant  pleads  Infancy,  the  Plaintiff  b^  mafiTMncd 

leplies  the  Cuftom  oi Londcn^  for  lafants  to  bind  them-  ty a  C'li^om. 

felves  Apprentices ;  the  Defendant  demurs;  And  whe-  vr^**^'"  ^**' 

Aer  this  was  a  Departure  ?  was  the  C^eftion.    And  j  ic^b^  376,^^' 

Wjndkam  and  Fofttr  Chief  Juftice  at  one  Time  fecmed  469.  51  -^ 

that  it  was  not,  it  being  laid  in  London^  where  tht  <^^'  *  ^** 

Cuftom  is  known ;  and /^^  cited  a  Cafe,  where  In-  vidro. 

fancy  being  pleaded  to  a  Feoffment,  the  Plaintiff  replied  l^i^t*  33^* 

the  Caftom  of  Gavelkind  in  Kent,  That  an  Infant  might  b'Meifo>?i' 

make  a  Feoffment  at  fifteen,  and  the  Adion  being  laid  Lutw.  460. 

in  Kent,  it  was  refolded  to  be  good  :  Twyfden  and  Mah  ^  ^^  ^'^ 

hi  on  the  contrary  faid.  That  which  b  pleaded  gene-  '^ 
rally  as  the  Comn^on  Law,  cannot  be  maintained  by  a 

Citftom,  but  is  a  Departure,  and  cited  Yil.  14.  Plowd.  DeMrtuie* 

Cm.  105.  Mich.  6  Wf  7.  fl  4.  Hilh  21  H.  '^.fLzc).  ^«n»85 
200.494.    Hutt.  63,  64.^   But  they  agreed.  That  if  BatoneSta. 

one  pleads  a  Statute,  and  the  other  fays  that  it  is  re-  tme  may  be 

pealed,  the  other  may  fay  that  it  is  revived  by  another  JJJJJS^f^*^  ^ 
statute ;  or  if  a  Man  pleads  a  Statute,  and  the  other 
^ys  that  it  was  to  continue  but  till  fuch  a  Time,  which 
is  expired;  the  other  ma^  fay.  That  the  firft  Statute  was 


I 

J 
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afterwards  made  perpetual,  becaufe  it  ia  only  a  forti- 
fying of  thefirft  Matter.  And  in  UHUtry  Term  follow- 
ing, the  Party  (PlaintifiF)  prayefl  Leave  to  difcontinue. 


*  P.  82  *  Ct^ttmford  againft  Middleton. 

Wordfl,  «ne  i^  A  S  E  for  that  the  Defendant  carrying  one  Wood- 
h^c^rTi^^l<^  \^  Jord  to  Lincoln  GzoUoY  Felony,  whtn  became  to 
a  one  to  Gaol  Lincclrty  falfcly ,  and  mallcioufly  faid  of  the  Plaintiff, 
for  Felony,  That  hc  met  one  upon  the  Road,  who  faid  to.  him, 
told "iaTfo.  ^  Whaty  are  you  carrying  Woodford  to  Gaol  ^  I Jliali  Jollotff 
S.  c.  1  Kebw  youjhortly^  and  bring  with  me  Hencagc  Crawford  {the 
X  Go  ^'^^D'^^^'  P/flm//^)  for  Jlealing  a  Mare.  After  Verdifi  for  the- 
182,  187.  *^*  Plaintiff  on  Iflue  Not  guilty,  it  was  moved  in  Arrefl  of 
4  Bac.  Abr.  Judgment.  Firji^  That  the  Words  are  not  adUonable, 
^^'  not  being  any  direft  Affirmative  that  the  Plaintiff  had 

ftole  a  Mare;    and  cited  Eob.  177,     Steward  agtinft 
Bijhofy  He  is  in  Warwick  Gaol  fqr  Jlealing  of  a  Mare ; 
adjudiged  itoit  adionabie  for  that  Reafon.     But  to  l;hi« 
it  was  anfweredy  That  it  was  figljudged  x  Cro.  19  J.  % 
Gro.  i^^  247»  736*  eoAtrary  «/0  that  in  HoharU     And 
fo  held  all-  the  Court  here  (except  Malleti)  That  the 
Words  are  a^Sionable  i  And  the  Court  now  queAioned, 
whether  tkc  Cafe  in  ffobart  were.Law  or  not  ?     Then  it 
■was  moved,  that  it  is  not  f^id  i;n  the  Declaration,  That 
in  Truth  no  Body  met  hifio  upon  the  Road,  and  fo  fpoke 
to  him  ;  whereto  it  was  anfwered  by  Aleyn,  and  agreed 
by  TtuyfieHj  That  it  being  laid  to  be  falfly  and  malacl- 
oufly,  and  fo  found;  it  is  4  Proof  that  no  Body  faid  f» 
^o  him-  '  But  Fojltr^  Wyndham  s^nd  Malleti  were  agamft 
this,  and  held  the  Declaration  ill  for  want  of  <tbe  Aver-r 
pient,  that  in  Truth  no  Body  faid  fo  to  him;  For  that 
had  been  traverfable,  and   the  Defendant  might  banre 
pleaded  thereto  that  another  fo  told  him ;  and  fo  put 
the  Plaintiff  to  bring  tJie  A6lion  againfi  fuch  other;  and 
,  they  gave  a  Rule.  That  the  PlaintiiTihould  take  nothing 
words  laid  to  ^7  ^^  Bill'     la  this  Cafe  Twyfden  mentioned  a  Cafe 
bt  fpoken  ma-  tried  before  Hohart,  which  he  himfelf  heard ;  where  the 
ISkK^'''  Plaijitiff  brought  an  A6tion  againft  one,  for  falfly  and 
Grief.  malicinofly  faying  of  him.  That  hi  heard  hs  was  Jkangid  . 

fatft$tiing  of  ati  Horfe ;  and  on  the  Eyidence  it  appear- 
ed, that  the  Wprds  were  fpoken  in  Grief  and  Sorrovr 

for 
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&r  Ac  News;  and  Hobart  c^ufed  the  Plaintiff  to  be  noiv- 
fuit,  fox*  it  wa3  not  maliciouily ;  which  all  the  Court 
here  agreed  to  be  done  according  to  Law. 


*  Nicholas  agakift  Jtf//w*    Vide  infira.  ♦  P.  9$ 

COVENANT,   ahtl  dccl^jes.  That  the  Defendant  One  pleads  an 
leafed  to  him  fuc)i  Lands,  and  covenanted  to  fave  lijcecutioa 
kim  harmlcfs  againft  all  Suits,  Evictions  pr  Eiipullions.  7i^*^"^i*. 
The  PefeaLlant^pleads,  That  J.  S.  outcd  him  by  an  s.  c  i  Keb, 
Habere  Jacias  'po^ejfiontm.     The  Plaintiff  demurs,  and  379.  380.  41$. 
the  Plea  was  ruled  by  the  Court  to  be  ill  fbrtwp  Cauf«  s;  eviaelVith^ 
\fi*  For  that  he  pleadi$  an  ExpuKion  by  an   Ex.ccution,  out  (hewing 
without  (hewing  any  Judgment.  He  ought  to  have  faid,  ^^^}\  ^ 
That  y.  5.  brought  an  Ejectment  whereupon  were  fuch  ;i5.* 
Proceedings,  ana  that  it  was  adjudged  he  fliould  re-  5  Cmi.  Dig^. 
cover, and  thereupon  iffued  iht  Habere faciasfrjf.jfionemy  ^rm^Fetw 
l$c.    idly.  He  ought  to  have  fhewn  that   j.  S.  had  a  CR.zys, 
legal  Title  before  the  Leafe  on  which  he  brought  his  1  Term.  Rep^ 
A^ion,  for  the  Covenant  only  extends  to  Expulfions  vide  poft,  301 
upon  an  elder  Right :    And  perhaps  in  this  Cafe  y.  5.  jw. 
might  recover  by  virtue  of  ^  Leafe  made  to  ^im  by  the 
Plaifitiff  himself. 


Fuiii»  againft  Nicholas.    Vide^  fupra. 

DEBT  OA  aB  Obligation  to  perform  Covenants  in  AKegatlve 
an  Indenture  of  Leafe  made  by  the  Plaintiff  to  the  ^h^*  ood.ftT^. 
Defendanti  whereby  the  Defendant  covenanted  that  he  i  com.  Di'5, 
vould  nat  deliyer  the  PolTdlion  to  any  but  the  LeSbr,  or  53a- 
to  fuch  Perfons  as  (hould  lawfully  evift  him.    The  S*'*-9*^- 
PeCendant  pleads.  That  be  did  not  deliver  the  Poffef^ 
Son  to  any  but  fuch  as  lawfully  evifled  him.     Where- 
upon the  Plaintiff  demurs;  and  it  was  objected.  That 
the  Plea  was  ill,  and  a  Negative  pregnant;  that  he  ought 
to  have  faid,  that  fuch  a  one  lawfully  evi6ted  him,  to 
whom  he  delivered  the  Poffeffion,  or  that  he  did  not 
delivei^the  Poflei&on  to  any  r^  But  for  the  Defendant  it 
was  faid.  That  the  Plaintiff  had  not  afligned  any  Breach^ 
and  therefore  could  have  no  Judgiftent ;  foj  it  w^as.  faid 
i^  them.  That  he  ought  to  have  replied  and  afligned  a 

Breach  j 
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p-d4 


Plea  ill,  the 
Pialntjffde- 
ni'irs  withoi^ 
•(limning  anjr 


Breach;  whereto  it  was  faid  for  the  Plaintiff,  That 
be  ^having  pleaded  an  ill  Plea,  had  neceflitated  the 
riaintiff  to  put  himfelf  in  Judgment  of  the  Court  upon 
the  Pica  J  and  cited  J^rfo.  78^  152,  153.  And  IFytti^ 
ham  h(ld  the  Plea  ill,  for  it  was  in  the  Conufanceofthe 
Defendant,  whetheV  be  had  <lelivcred  the  Poflrffion  to 
any  or  n' t,  And  for  what  Caufes,  and  therefore  he 
Qugl^t  to  lliew  it.  Tufyfden  on  the  epntiary  (Taid), The 
plea  was  pgifuant  to  the  Words  of  the  Covenant,  and 
therefore  fuSiciepH  ^nd  that  the  P  aintlflP  ought  to  have 
replied,  that  he.  had  delivered  it  to  fuch  a  one  and 
fliew  n  a  ISreacb.  And  afterwards  in  Michaelmas  Term 
following,  it  was  argued  again ;  apd  then  for  the  Plain-* 
tiff  was  cited  %  Cro.  5S9>  5^^;  Tba(  the  Flea  was  not 
good.  But  flow  all  f  he  Court  held  the  Plea  purfuing 
the  Words  of  the  Covenant,  good,  being  in  jhe  Nega- 
tive; and  that  the  Plaintiff  ought  to  have  replied  and 
afCgned  a  Breath  ;  which  not  having  done,  he  could  not 
have  Judgment,  and  therefore  they  gave  Judgment 
agaiufl  him. 


Where  one  is 

compellable  to 
ta»  e  in  Ap- 
prcnrire. 
Raym.'65.  6y. 
BUckb"''-«'s 
CaHfs  18,  19. 
Vide  6  Mod. 

2  Stra.  n66. 
X  3a1):.  66. 
a  Salk*  491. 


The  King  againft  GiJlif€r. 

TT.was  moved  hj  Aleyn  to.  quafli  an -Order  of  the 
Juftices  of  Peace  of  the  County  of  Derby ^  for  com- 
pelling a  Man  againft  his  Will  to  take  an  Apprentice  on 
the  Stat.  43  -£/.  c  2.    Firfl,  For  the  Order  does  not 
fay  it  was  a  poor  Child,     '^ly^  It  is  not  fliewn  what 
Trade  the  Defendant  Ufed,  Huibandman  or  what.  jJ/y, 
For  the  Matter,  the  Juftices  bad  not  Power  to  compel 
a  Man  to  take  whom  they  would  to  be  Apprentice,  for 
fo  they  might  impofe  upon  me  my  mortal  Enemy ;  and 
of  this  Opinion,  )xt  {aid,  were  Brampton  and  RoUe.  in 
their  Times,   and  fo  was  Twyfden  now.     But  Fojler^ 
Mallett  und  JVyndham  on  the  contrary  faid,  Injuflice  was 
not  to  be  fuppofed  in  the  Juftices,  and  as  the  Statute 
obliged  the  Juftices  to  put  our  Children  Apprentices, fo 
It  obliged  the  Matters  to  receive  them;  and  they  confirm- 
ed the  Order,  and  directed  an  Information  on  which 
they  would  deliver  their  Opinions  more  at  large,  when 
it  appeared  what  the  Defendant  had  to  fay  for  his  £x« 
cufe. 
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♦  Houfi  againft  Launder^  *  P?  85 

DEB  T  00  Obligation  to  ftand  to  an  Award  :  The  Pl««  of  no 

Defendant  pleads  no  Award:    The  Plaintiff  re-  •^'JSi!!! f rai4 

plies,  and  fhews  ;^n  Award  and  a  Brtach*   ^Tbe  Defen-  Award'  is  a 

danc  rejoins,  That  a  ntw  Caufe  of  Aiion  arofe  after  DeparwM*. 

the  Submifficn,  and  before  tuc  Awaid,  and  they  award-  ^',^'  *    ^^ 

ed  mutual  Releafes  to  he  made  at  the  Time  ojf  the  Award  v.  alMB&|4, 

,     made,  and  nothing  fuitlier  is  awarded  (>n  one  Side  but  '^• 

the  Releafe,  and  fo  the  Awaid  wa^s  void ;  on  which  the  gjV  '*^'   '^* 


Plaintiff  demurred,  and  it  yras  adjudged  for  him,  for  Aacc  81. 
the  Rejoinder  U  a  Departure ;    for  when  he  pleads  no  siailarcafe 
Award,  it  (hall  be  intended  no  Award  at  all ;  and  then  adiadgcd  Hill. 
to  fliew  and  confefs  an    ward  in  F^&.  but  (laying)  that  ?tf  M£l'' 
It  IS  Toid  in  Law  is  a  Depaitdie;  and  they  cited  Jcugles  MsrianZcMm, 
againft  H^itherly,  Trin.   1 5  Car.  2.   B.  R.  Roi.  604.  as  Pofl.  la;,  i^i^ 
io  adjudged,  and  the  like  between  Dion  and  JJkam,  the 
following  Term  adjudged. 


Lawfrn  againft  Widdrhgton. 

DEBT  on  Obligation  to  pay  50/.  the  loth  of  5^-  Cwdttion  ^^ 

nuary  next  enfuing  on  three  Months  warning:  The  JJJh^yJiil^ 

Defendant  pleads  the  Adion  lay  not,  becaufe  the  De-  nest  enfuins 

fendant  did  riot  give  three  Months  warnine  before  the  •"  «*>J^ 

loth  kA  January  next  enfuing  the  fealing  of  the  Obliga-  JJ^     ^*^*: 

tion.     The  Plaintiff  demurs ;  for  the  Money  being  to  s*  c.  i  Keb. 

be  paid  on  a  ceitain  Day  on  three  Months  waining,  the  ^^  ^^J* 

Defendant  is  to  give  the  warning  to  be  ready  to  receive  Luu^*Ia4l 

it.    uily^  If  the  Plaintiff  is  to  give  the  Warning,  the  aDanv.^i. 

Plea  cannot  be  but  in  Abatement,  becaufe  the  Aoiun  is  v.'s^.ui. 

brought  before  the  Money  is  due  and  not  in  Bar,  (for)  9  if.  i\  17, 20. 

fo  the  Money  would  be  loft ;  and  thfn  a  Plea  in  Abate-  «  •how.  pi.  & 

ment  commencing  or  concluding  in  Bar  is  ill ;  and  cited  ^^1!^^' 

Bro.  Brief '^1*  36  W.  6.  3  Cro,  102.  The  Court  at  thb  Poii,  31a.. 
time  thought  the  Warning  ought  to  be  given  by  the 
Plaintiff,  for  otherwife,  if  the  Defendant  would  never 
give  Warning,  the  Money  fhould  never  be  paid;  and  it 
wtt  adjourned.  But  afterwards  it  being  moved  again» 
^c  Court  hcld^  That  U  fjiall  be  taken  that  the  Obligor 
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y.  86     is  to  pay  the  '*  Money  on  the  loth  of  January  next  en- 
I  fuing,  giving  the  Plaintiff  three  Months  warning  there- 

of; for  the  Words  (halt  be  taken  the  moft  flrongly 
againf}  the  Obligor;  and  they  ruled  Judgment  for  the 
Plaintiff^  uniefa  Caufc  wens  (£hcw»  before  the  iiid  of 
the  Ternu    .  . 


<i«tii< 


fiaflbieiKy«r 

ihe  Bail  uiktA 
by  me  Sheriff  • 
is  not  trjt- 
vertable. 
8'  C.  I  $k!.  ^' 

i  Sii.  384  853. 

1  •Vent' 257. 

X  Sannd*  162, 
l6ib  314^ 


Sttt.  «5  ff.  6.  • 


Benil^  againft  Hore. 

CASE  for  an  ^fcap^e  'on  jwefne  Procefs  i  The  Dcr 
fencLant  pleads,  That  he  let  the  Prifoner  go  on 
£u$cient  Bail.  The  Plaintiff  deamrred>  and  it  was  ai-^ 
gued^  That  the  Plea  vras.not  goodly  beaaufe  he  had  lai4 
no  Venue  where  he  topk  the  Bail, and  the  Sufficiency  of 
the  B%il  is  traverfable.  But  by  the  Court,  the  Suffici>- 
ency  of  the  Bail  taken  by  the  Sheriff  is  not  traverfabk^ 
for  the  Bail  i«  only  for  Security  of  the  Sheriff  to  favc 
him  againft  Amerciaments:  For  by  the  Stat.  23  H-  6. 1^6 
is  obliged  to  let  the  Party  to  Bail  by  fufficient  Mainper- 
nors; and  the  Statute  was  made  for  the  £a{e  of  the 
Subjeft  that  he  ihould  be  let  to  Bail,  which  Shcrifli 
had  refufcd  to  do  before  the  Statute :  But  then  the  Sta- 
tute provides  for  the  Security  of  the  Sheriff,  that  he 
fli,ould  take  reafonable  Sureties,  and  yet  if  he  taice6j>ne 
Surety  only,  it  has  been  adjudged  fufficient*  And  Twyf* 
den  faid.  That  it  was  held  by  RolU  and  Glyn^  when  tbey 
were  Chief  jufticcs  here^  that  the  Statute  43  H.  6-  was 
a  general  Law,  of  which  the  King's  Courts  ought  tQ 
tfUce  Notice  without  Pleading  pf  it* 


A  fin^e  Bin 
by  an  Infant  ' 
for  NecefTaries, 

18  good. 

S>  C*  1  Krb. 

39z,  4161 423- 
>X  Danv.  768.  c. 

Vide  1  Roll. 

7«9'  P'-  3.  5j 
6,  and  7. 

Cro.  Jac.  494. 

Pod*  169. 


Hujfd  agamfl  Lee^ 

DE  B  T  on  a  fingle  Bill :  The  Defendant  pleads  that 
the  Bill  was  made  by  him  when  within  Age  :  T^e 
Plaintiff  replies,  1  hat  it  was  for  Vi<ftuals,and  ucteflary 
Clothes  delivered  to  him,  and  fuitable  to  his  C^ality* 
The  Defendant  demurs,  and  &ow  it  was  argued  for  hiia> 
That  the  Bill  was  void  as  well  as  an  Obligation ;  but 
that  a  Contraftor  Promife  for  Neceflkries  was  good- 
%dly.  It  is  not  averred  that  they  were  delivered  to  him  i^ 
his  own  Ufe,  a  Cr^.  Ives  agaii^ft  Chejler,  where  this  Ex- 
ception 


Mel.  14  Or.  n.  in  B.  R. 

ccption  u  allowed  cood.     But  on  the  other  Side  it  was  Stra.  i68, 690, 

argued,  That  his  finglc  BUI  for  Neceffarics  is  good ;  i  com.  Dig, 

but  not  an  Obligation  with  a  Penalty ;  and  they  cited  165. 

&.  ifV.  172.   a  and  3  Cro.  92^0.  aad  fo  held  the  Court ;  3  *«'«••  i7^7» 

and  to  the  id  Exception,  *  it  was  (aid,  That  in  Pofh-  '5?*p    n^ 

Ami's  Repou  oi  the  C>fe  of  Ives  and  Chejler  it  was  dif-  3Bi.xep.11L, 

allowed;  and  fo  held  the  Court  here,  vix»  That  the  3  Bac.  Abr.  •' 

Exception  iii^^s  not  good,  for.  wb^  the  Things  ace  de-  '34. 547>'69i* 

livcred  to  him,  and  fuitaUe  tp  his  Quality,  it  cannot  M^Mifif^* 

be  intended  but  that  they  were  for  his  ow(i  Ufe,  and  CrouKi-fio* 

gave  Jiidgmcnt  for  the  Plaintiff  Nifi^  s«o-  . 

^  Co.  JUt*,  lfi» 


JnonymuSj 

ACTION  was  brought  on  the  Statute  <  EUsi.  for  BirberaTra<5n 

ufing   the  Trade  of  a  Barber ;    Twyfden  at  firft  J[^«^  ^^'*- 

doubted  whether  it  were  a  Trade  within  the  Statute*  529, 411,  422* ' 

Bat  at  length  all  agreed'that  It  is.  vide  %  Uv. 


FifX' Harris  againft  Boiun. 

m 

Palace  Court  in  Demarrer  oa 
ifide.ationanAr-  ^Jtnmte. 

.  g.         ,  caBDOt  De  tor  a 

and  for  that  he  Thins  which 
(Hd  not  produce  the  Writ,  the  Defendant  demurred  on  the  jury  may 
the  Evidence;  and  thereupon  Judgment  was  given  for  owrTcon^' 
the  Plaintiff;  and  now  to  reverfe  the  Judgment  it  was  fance. 
Jaidfor  the  Plaintiff  in  EiTor,  That  die  King's  Writs  »^c  i  «d.  103, 
are  Matters  of  Record,  and  are  not  to  be  proved  bat  }  k^.  ^^, 
^r  themfelves ;  and  it  was  agreed  by  the  Court  that  the  See  1  sid.  «Ssi 
Wrk  ought  to  have  been  prwluccd  in  Evidence,  but  by  J^JJI^i^f*- 
Ac  Demurrer  it  is  confcffed,  the  Arrcft  being  Matter  of  co.*LUt.  ay. 
Faft,  though  it  be  to  be  proved  by  a  Matter  of  Record,.  5  co.  104. 
and  the  Jaiy  might  of  their  own  Knowledge  know  that  ^J*"*  ^'  ^* 
tbere  was  a  Writ,  Dyer  239.   Flozud.  Cam*  SchtJafiica*^ 
Cafe*    And  by  tiie  D;emurrer  on  the  Evidence,  all  Mat- 
ters trf*  Fa6t  are  confefied  that  the  Jury  could  know  of 
their  own  Comifance;  apd  thfc  Judgment  was  affirsBrd. 

Anpfiymus* 
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On  m  ^rQiU'ife 

mife  there 

seeds  no  Aver« 

meat. 

S*  C*  I  Keb« 

Vide  ante  39ao» 
70,87. 

♦P.  88 

Foil*  493- 
I  Daav.  41. 

pi-  lU 

%  Lev.  %%. 
n  Show.  319. 
Yidei§ii.a7«^ 
Cro-  Jar*,  1 16« 
HetU  g8.  69, 
Barr.  «77,278. 


Anonymus, 

JSSUMPSTTf  where  the  PlaiptifiF  had  agreed  U 
take  the  Son  of  the  Defendaat  Apprentice ;  the  De^ 
fcndant  pfomifed  to  give  a  Bond  to  pay  to  the  Piaiixtiff 
40A  ai^d  the  Plaintiii  fays,  that  he  had  accepted  the  Son 
into  hts  Service  as  Apprentice f  and  the  Defendant  bad 
not  given  Bond  to  pay  the  40/.  After  Verdift  for  the 
Plaintiff  on  Ifluc  Ntm  Affumfjity  it  was  moved  in  Arrcft 
of  Judgment,  ^  That  it  b  not  faid  that  the  Son  was 
bound  Apprentice,  but  (only)  that  he  had  received  him 
into  his  Service  as  Apprentice,  and  this  he  might  do  and 
turn  him  out  of  doors  the  nexj;  Day;  but  it  was  not 
allowed,  for  the  Agreement  to  take  htm  Apprentice,  is 
a  Promife  whereon  the  Defendant  might  have  his  Adion; 
and  fo  it  Is  a  .Proipife  againO  a  Promife,  ai)d  Qeeds  no 
Aycripent..  Secondly ^  (urged)  That  it  is  not  alledged  of 
what  Sum  the  Obligation  (hould  be :  Tiiis  was  alfo  dif* 
allowed,  for  a  Contrad  or  Covenant  to  give  Bond  for 
the  Payment  of  Money,  is  to  be  intended  of  double  the 
Sum ;  but  an  Award  to  give  a  Bond,  without  mention* 
ing  the  Sum  for  the  Payment  of  20/.  is  not  good;  fof 
the  Arbitrators  are  %Q  make  an  End  of  all. 


Covenant  witli 
jk  lT0vij9,  the 
Plaintiff'need 
not  fhew  more 
than  the  Go* 
vcnant* 
S.C.IUym« 

1^ 


Blktt  againft  Bake, 

COVENANT  and  declares,  That  the  Defendant  co^ 
veuanted  to  deliver  to  him  1500  Meafures  of  Salt- 
Petre  before  fuch  a  Day,  and  that  he  had  not  done  it; 
the  Defendant  demands  Oyer  of  the  Deed»  wherein  the 
Covenant  was  as  before  faid ;  Provided,  That  if  any 
Mifchance  happen  by  Fire  or  >^ater  to  difable  bim,  that 
he  Ihould  be  excufed;  and  pleads  that  he  was  difabled 
by.  Accident  of  Fire ;  Iffiie  thereupon,  and  VerdiA  for 
the  Plaintiffs  And  it  was  moved  in  Arreft  of  Judgment^ 
That  there  was  a  Vanance  between  the  Deed  on  which 
he  declared,  and  that  produced  in  Court ;  for  the  one 
is  abfolute  and  the  other  conditional.  But  Judgment 
was  given  for  the  Plaintiff,  for  he  need  not  declare  o^ 
more  of  the  Deed  than  the  Covenant,  and  it  is  on  the 
Defendant's  Part  to  (hew  the  Provifo^  whidi  goes  byway 
^f  Pefeafanpc  of  the  Covenants* 


(    89    ) 


Term.  Sanft.  Hill. 


ANNO 
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Neal  zgaintt  Deu3on. 

ACTION  brought  here  for  Words  fpoken  at  ^1^-  Coottzaaceof 
i/VA  in  the  \ue6f  Ely;   the  Defendant  impails,  ^^**''      , 
and  aftervrards  Turner  for  the  Bifhop  of  Ely,  came  and   ,0^/ 
demanded  Conufance  of  the  Plea^  and  produced  the  viJeMo.  249> 
Bithop's  Charter,  whereby  he  had  Conufance  of  Picas  ^^^^  g^  g 
granted  to  him,  and  a  Letter  of  Attorney  to  make  the  i  sid.  283.  ' 
Demand  :  But  Twyfden  Juftice  faid,  Conuzance  was  not  P*^™-  45<J- 
grantable  after  Imparlance :  To  which  Turner  replied,  S^BeJ/is^" 
The  Party  himfclf  cannot  plead  to  the  Jurifdiflion  af-   i  Mod.  164. 
ter  Imparlance,  becaufe  by  the  Imparlance  he  had  ad-  «  nanv.  166. 
nitted  the  Jurifdiftion,  but  the  Biftiop  who  is  a  Stranger  ^*  ^*     *^*" 
might  demand* it  at  any  Time;  and  he  cited  40  £.3.  i* 
««  II  /f.  4*  4  •  A*  43.  i.    Mich.  6  H»  T^fL  6.  Mich.  9 
ff.  7.  fL  6.  Trin.  6  H.  'j.fL  17.     And  to  this  Opinion 
Juftice  Wyndfiam  inclined,  but  it  was  adjourned  :  (This 
Cafe  was  between  Neal  and  Veu^on.)    And  Note,  In 
Eafter  Term,  18  Car.  z    S.  R.  Conufance  was  demand- 
ed in  another  Cafe;  and  then  it  was  held  by  the  Court, 
That  the  Warrant  of  Attorney  for  demanding  the  Co- 
nozance,  ought  to  be  filed  in  Court.     And  former  Al- 
lowances  of  the  Conuzance  were  (hewn,  und  there  were 
cited  I  H.  7.    RoU  107.  Raft.  EnU  128.     Hill  %i   E. 
3.  Roi.  %i0  Rafi.  EnU  130*  35  H.  6*  54.    It  feems  the 

Conu* 
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Conuzance  is  demandable  hy  the  Lord  of  the  Fmn- 
ehife,  but  not  pleadable  to  the  JurifdiSion  by  the 
Party. 


♦P.  90 


*  The  King  againft  Larkingy  and  others. 


forcible  Entry  T  T  was  moved  to  quafli  an  Tndi6)inent  of  a  Forcible 
■  s!c*iSrIS^.'       Entry  into  a  Parifli-Chuich,  and  in  the  Parfonage- 

Huufe,.becaufe  there  is  another  Remedy  by  %  Writ  jDr 
vi  laica  removcnda;  and  the  Statute  does  not  extend 
thereto,  this  Indifiment  being  on  the  Statute  of  H.  6. 
But  he  agreed  it  to  be  within  the  Statute  of  /?.  2.  But 
it  was  held  by  the  Court  to  be  within  both  Statutes, 
and  that  it  well  lay  :  And  the  Party  took  nothing  by  bis 
Motion. 


1  Keb.  438. 
Hawk.  P.  C 


Word*  Tm- 

S.C«1  Sid.  tea. 
1  Keb.  469. 


Booth  againfl  Leach. 

ERROR  of  a  Judgment  in  the  Commbn  Pleal  in 
Cafe  for  thefe  Words,  Thou  art  a  traitorly  Rogue  \ 
where  the  Words  were  adjudged  not  aflionaHc,  becaufc 
adverbially  fpokea,  as  thievijh  Rogue,  becaufe  it  figni- 
fied  no  more  than  an  Inclination  to  Thieving,  ]Sut  by 
Aleytij  Bankruftly  Knave  has  been  adjudged  a6lionablc; 
and  by  the  Court  the  Words  feem  aSionable^  as  3  Cro» 
)Vard  againft  Thorn,  Traiterous  Knave  arc  adjudged 
adionable. 


K  Batlifr 
pleads  Proper* 
If  in  Replevin. 
S.  C.  1  Keb. 
360,  441. 


Oldham  againft  Ham/fed^ 

m 

IN  Replevin,  one  as  Bailiff  made  Conufance,  and 
pleaded  Property  in  a  Stranger;  and  upon  Pemurrer 
it  was  objedled  that  he  could  not ;  and  cited  i  InM*  14$* 
b.  II  H.  4.  4.  But  held  by  the  Court,  That  istntcad- 
cd  of  the  County-Court>  and  not  of  this  Court;  and 
cited  z  H-  $•  14-  ajid  gave  Judgaxent  fgr  the  Cooufant. 


The 
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*  The  King  againft  Thurfott.  «  P.  9 1 

TNDICTAf  ENT  of  Murder,  and  cii  a  Special  Vci-  f  "\*'7i^f^i 
-*•  diet  found  at  the  Alfizes  at  Bury^  the  Cafe  was,  in  warrant,  Uiiu 
Hillary  Term   1650,  3.  Latitat  iflued  to  arreft  him  re-  the  Baiiift.aad 
turnablc  m  £a/lerTcim    1660,  on  which  the  acth  of  I^^^.^^^l' 
JWtfy  he  was  anelted  by  a  warrant  thereupon,  and  upon  afterward,  the 
that  Arreft  the  Bailiff  was  killed  ;  and  afterwards  an  Warrant  is 
Mis  made  for  the  Confirmation  of  all  judicial  Pro-  Jl^f^^^^S^ 
ceediugs,  which  related  to  the  firft  Day  of  the  Parlia-  firft  Day  ofthe 
ment,  vis.  15-^//,  1660,  and  the  fole  G(ueftion  wa»,  Parliament.  1 
If  fey  the  Relation  of  the  Ac^,  which  made  the  Pro-  ^j^Vs^^' 
ceedings  legal,  and  the  Arreft  good  (which  clfe  had 
been  Tdid  and  without  Authority)  this  killing  be  Mot- 
der.    And  it  was  argued  at  the  bar,  by  Ktlyu^e  for  the 
King,  and   by  Jottes  for  the  Defendant :    And  Kelynge 
faid.  That  by  relation  all  the  Procefs  is  made  good,  for 
it  fhall  relate  to  the  fiift  Day  of  the  Parliament ;  Jones 
agreed  the  AA  ihould  relate  to  the  firft  Day  of  the  Par- 
lijtment,  but  not  to  fuch  Intent  as  to  make  it  Murther 
iiffoftfa^Oy  which  was  not  fo  when  the  Faft  was  done. 
The  Court  faid  nothing.    But  afterwards  in  Eajler  Term 
J 6  Car.  2.  I  heard  Thurjlon  plead  his  Pardon  of  this^ 
Morder,  whereby  it  feems  as  if  the  Opinion  of  the 
Court  was  againu  him. 


TownfinfTs  Cafe. 

A    MANDAMUS  was  prayed  for  him  to  the  Mayor,  a  Mandartut 
&e.  of  Oteford,  to  admit  him  to  be  a  Freeman  of  ^  '"r^nf^e 
that  City,  having  fervcd  fcven  Years  Apprentice;  and  frecofaTown. 
OB  View  of  a  Precedent  in  the  like  Cafe  of  Norwichy  s.  c  1  Sid. 
it  was  granted  :  And  thereupon  it  was  returned,  that  he  J^^^j,  ^31 
put  himfelf  Apprentice  for  feven  Years  according  to  the  470,  659^  ' 
Ciiftoxn»  and  that  he  covenanted  to  fcrve  feven  Years,  ^^^^  *»*«  23. 
and  not  to  marry  within  the  Time;  atnd  that  within  the    ^*  '^^' 
firft  two  Years  he  married,  and  fo  broke  his  Covenant, 
and  that  his  Mafter  accepted  of  him  to  fcrve  for  the  i  salk.  67. 
Refidueof  the  Time,  which  he  did,  but  not  as  an  Ap> 
prentice,  but  rather  as  a  Journeyman.    And  it  was  ob- 
yddtfA^  That  by  this  Breach  of  Covenant  he  had  loft  Jiis 

Right 


'      N 
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Right  of  Frrrdom:  But  the  Court  held  the  contrary, 
for  that  an  A3ion  of  Covenant  might  lie,  bat  not  lofs 
of  bis  Fretrdom,  and  awarded  a. peremptory  Mandamus 
to  admit  him  to  his  Freedom^  in  Hillary  Ttxm,  15  tf 
16  Car.  %* 


«  p.  pj  ♦  Glajcack  agaiaft  Morgan. 

l)ebtona        TAEBT  on  a  Judgment  of  loco/.  The  Defendant 
iJ^K?nd        -L^.  Pl«^d3>  That  the  Plaintiff  had  fued  three  fevcral 
Part  levied  of   Eieg'ts  On  the  faid  Judgment  into  fevei*al  Counties,  oa 
il^c^^riid!       ^"^  °^  ^h\ch  the  Sher.ff  returmd.  That  he  had  leried 
184.**     '         <>f  the  Defendant's  Goods   500/.  whereon  the  Plaintiff 
I  Kcb.  699.       demurs.    This  Cafe  was  argurd  three  feyeral  Times  at 
the  Bar,  viz.  in  this  Term  and  Eafier  Term  following; 
and  in  Eajier  Term  16  Car.  2.  by  Aleyn,  Baldwyn  and 
H^'innington  for  the  Plaintiff,  and  by  Janes  and  JVylde^ 
and  by  ^ones  again  for  the  Defendant :  And  firft  it  was 
quef^ioned,  if  the  fuing  of  the  Elegit  be  not  an  Eledioa 
of  that  Writ,  and  a  Waiver  of  all  others  ?     2diy,  If  the 
fuing  of  the  Elegit  be  not  an  £le6lion  to  have  fuch  an 
Execution,  and  no  other?    ^dly.  If  the  fuing  of  three 
Writs,  and  it  not  appearing  what  is  become  of  the  other 
two,  be  ntit  a  bar  of  this  Action ;  for  Lands  may  have 
been  delivered  on  the  other  Wiits  f    And  many  Books 
and  Authorities  were  cited  on  the  one  Side  and  the 
_  other,  and  the  Court  was  a  long  Time  in  variety  of 
Opinion  :   But  at  length  a&reed,  that  Judgment  fhould 
be  given  for  the  Plaintiff;  for  when  the  Statute  oi  ff^efi^ 
minjler  z,  gave  the  Elegit^  it  faid,  To  hold  the  Tenements 
aforejuid  until  the  Debtjhall  be  levied ;  fo  that  it  intended 
to  give  a  Remedy  for  the  Debt  until  it  was  levied,  and 
to  give  a  further  Remedy  than  was  at  Common  Law, 
and  not  to  take  away  any  Remedy  which  was  at  Com* 
nion  Law  before;    and    (the  Court)  faid,   That  the 
Judgment  lies  at  Common  Law,  and  at  Common  Law, 
Debt  will  lie  on  the  Judgment  after  the  Adion  when  no 
Execution  lies.     And  it  was  not  the  Intent  of  the  Sta- 
tute by  a    nice   Conftrufixon   of  the  Word  Elegit^  to 
fay  that  it  was  fuch   an  £le6lion  of  the  Writ,  fo  as 
that  he  fhould  never  after  havfe  any  other  Writ,  when 
it  appeals  the  Statute  intended  to  add  a  lai^er  Remedy 
to  Men  than  they  had  before^  And  the  levying  of  Goods 

fpr 
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for  Parcel  only  upon  th^  Elegit,  is  no  impediment,  but 
that  he  fhall  have  another  Skgit,  and  take  the  Lands 
for  the  Refidue.  But  w.hcn  an  EUgit  is  fued,  and  Lands 
are  taken,  and  that  returaed  and  filed,  he  (hall  not  have 
any  further  Execution.  And  as  to  that,  that  it  does  not 
appear  what  is  become  of  the  other  Writs  of  Elegit,  it 
fliall  not  be  intended  *  that  any  Lands  are  extended  *  p.  03 
thereupon,  it  not  being  (hewn ;  and  if  there  were  any 
Lands  extended^  the  Defendant  aught  to  have  fhewn  it 
in  Pleading.  And  in  Eajier  Term  16  Car.  z.  Judgment 
was  given  for  the  Plaintiff  by  the  whole  Court.  Where- 
upon the  Defendant  brought  a  Writ  of  Error  immedi- 
ately, as  I  was  informed,  but  what  became  thereof  I 
never  heard. 


Otes  againft  ThornhilL 

DEBT  on  an  Obligation  conditioned  to  make  for  obligation  t» 
the  Plaintiff  all  the  Linen  he  fhall  wear  during  his  «^*^«  *  ^»iit  of 
Life,  and  afligned  a  Breach,  That  he  defired  the  De-  ^who'Cu 
fcudant  to  make  fuch  Linen  for  his  neceffary  wearing,  provide  the 
wiich  fhc  had  not  done*     The  Defendant  demurs,  and  ?°!^^  „,^ 
the  Reafon  was  that  the  Plaintiff  did  not  deliver  to  the  466-0^  %  jon. 
Defendant  the  Cloth  of  which  it  was  to  be  made.     To  a  Danv.  99. 
which  it  was  anfwcred  for  the  Plaintiff,  That  the  De-  y/df  *^Danv. 
fendant  being  to  make  the  Linen,  is  alfo  to  find  the  100.  pi.  6, 7.' 
Cloth,  as  if  one  be  obliged  to  cover  the  Lord's  Hall, 
he  is  alfo  to  find  the  Materials,  11  H.  4.  25.  16  H.  7. 
9«  !!•    But  by  the  Court,  the  Contrafts  of  Parties  arc 
to  be  interpreted  according  to  their  Intent  and  the  fub- 
jcift  Matter.    As  if  a  Tailor  be  obliged  or  promife  to 
make  a  Suit  of  Cloaths  for  me,  I  ought  to  deliver  him 
the  Cloth,  for  that  it  is  ufual,  and  not  for  him  to  pro- 
vide it.    But  if  a  Shoemaker  be  obliged  to  make  a  pair 
of  Shoes  for  me,  he  is  alfo  to  find  the  Leather,  be- 
caufe  it  is  ufual.    Alfo  if  a  Sempftrefs  be  obliged  to 
make  for  me  a  Suit  of  Linen,  ftie  is  to  find  the  Linen- 
Cloth;  but  it  is  not  here  fliewn,  that  the  Defendant 
^as  a  Sempftrefs,  nor  fuch  a  Perfon  as  ufes  to  make 
Linen  and  find  the  Cloth  :  And  therefore  Judgment  was 
gircn  for  the  Defendant. 

Part  L  H  TlfhanC^ 
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;  V^^kanf*  Cafe. 

i'^^'S^  A  *  In^liAment  of  Barrctry  being  brought  into  thb 
in*il.it^  X\  Court  and  filed;  it  was  moved  to  have  a  Pf«?f</«tt/o. 
8^  C.  z  Sid*  Mr.  Jnftice  Twyfden  faid^  It  could  not  bC)  for  a  Record 
i^b.  4W.  ^^^  '^^^^  cannot  be  removed  without  an  Aft  of  Parlia- 
Vide  Anttir*    n^^t :    But  by  the  Opinion  of  Fofier  and  ffyndhamf  a 

Prccfdendo  was  granted^    ^uttr$  of  this. 


*  P.  54  *  Fr^n^ii  againft  Berce. 

Oblig»ttoQ  not  TXBBT  on.  an  Obligation  to  fatisfy  for  all  Goods 

Siou^,  Oiit  ^^  ^^*^  ***  Apprentice  fhall  wafte,  and  in  the  Rcpli- 
£eh«d  wafted  cation  aQigns  a  Breach,  that  he  had  wafted  divers  Goods 
divert  Ooods»    to  the  Value  of  roc/-    Whereupon  the  Defendant  de- 

oth!^fe1o     >^u^3>  ^^^  i^  ^^f^^  ^ow  excepted  as  to  the  Replicatioiii 

CovdiMit.        that  it  was  too  general,  not  {hewing  what  the  Goods 

«^.  I  KeU     were.    But  by  the  Court,  it  is  well  enough  in  this  Ac- 

^'  ^**         tion  on  the  Obligation,  where  Damages  are  not  to  be 

recovered,  but  the  Penalty  of  the  Obligation  upon  any 

breach  (thereof;)    otherwife  in  Covenant^  wher^  the 

Recompence  is  to  be  by  DamaTges :  And  Judgment  was 

given  for  the  Plaintiff. 

Note^  This  Whole  Term  I  was  fick,  and  the  Cafes 
which  I  have  before  reported  of  this  Term,  are  (taken) 
from  the  Report  of  my  Friend  Mr*  Lmuel  ShoUam. 


Tennino 


(    95    ) 


Termiao  Pafchae^ 


ANNO 
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Turner  againft  FeJgate. 

THIS  Cafe  was  cited  and  Temembered  by  Twyfien  x  jadfoieiit 
and  Wyniham  Jufliccs^   to  have  been   adjudged  ▼seated,  yet 
intlwi  fix  or  feren  Years  laft  paft :  A  Man  had  a  Judg-  ^^^|£|^^. 
meat  and  Executiou   executed,    and   afterwards    the  kntfaigthe 
Judgment  was  vacated  for  being  unduly  obtained,  and  Writ,  but  not 
Rcftitution  awarded;   and  afterwards  the  Defendant  JcKaym.^S. 
brought  Trefpafs  againft  the  Plaintiff  in  the  firft  Adiont  1  Std.  wp* 
for  the  taking  of  the  Goods ;  and  it  was  adjudged  that  «  ^i  **^' 
it  well  lay  againft  the  Party ;  for  by  the  vacating  of  the  \^^  ^i^%t. 
Judgment  it  is  as  if  it  never  had  been ;  and  is  not  like  Bsliw  N.  P*  ^^ 
a  Jadgmcnt  reverfed  by  Error :  And  Nou^  This  Aftion 
was  againft  the  Party,  and  not  againft  the  Sheriff,  who 
had  the  King's  Writ  to  warrant  him,  which  is  fufficient     v 
for  him ;  for  in  Trefpafs  or  Falfe  Imprifonment,  it  is 
enough  for  the  Sheriff  to  plead  the  Writ  only,  but  the 
Party  ought  to  plead  not  only  the  Writ,  but  alfo  the 
Judnnent.    But  Juftice  Twyfien  faid.  That  he  was  not 
fatitted  with  this  Judgment  when  it  was  given,  in  the 
Time  of  Glyn  Chief  Juftice,  nor  was  he  yet  for  making 
a  Man  a  Trefpafibr  by  Relation,  for  when  the  Execu- 
tion was  ferved  there  was  a  Judgmentt  though  that  af- 
terwards the  Execution  was  vacated.    But  NoiCy  The 
Bifierence  between  charging  of  an  0£Bcer  and  charging 
of  the  Party;  for  in  B^y/y  and  wBii#i«f«/s  Cafe  hereafter,  vidcpoft,  if 
it  is  held.  That  the  Officer  (hall  not  be  charged,  where  x74- 
perhaps  the  Party  will  be  charged* 

H  a  ,  JVeJlcoU 


3' 
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« 


P.  96 


Ciution  oat  of 
a  Diocefs,  for 
Tithes  within 
the  Diocefs. 
S.  C.  I  Keb. 
4S1,  501. 
ViJe  1  Keb. 
638.  64;.  651, 
€69. 


*  Wejlcote  agaiaft  Harding. 

A  PROHIBITION  was  granted  ta  the  Bifiiop  of 
Saj^m,  for  citing  one  out  of  his  Diocefs  to  appear 
at  his  Court  at  Santm ;  whereas  the  Party  was  living  in 
London :  But  it  being  a  Suit  for  Tithes  of  Lands  in 
the  Diocefs  of  Sarum^  the  Court  on  Notice  thereof 
granted  a  Confutation,  for  the  Lands  lying  in  the 
Diocefs  of  Sarum^  the  Suit  cannot  be  elfcwhere,  kt 
the  Defendant  live  where  he  will ;  and  therefore  this 
Cafe  is  not  within  the  Statute ;  and  a  Confultation  was 
granted. 


A  Promife 
Within  ajurir- 
di£kion»  to  pay 
for  a  Thing 
that  dttes  not 
appear  to  be 
<XVie  "Within 
the  Jorifdic* 
tipn. 
S.  C  lUyin* 

'75.  ^ 
1  Kab.  $^9^ 
Vide  ante  50» 
6f .  yoifi,  acZ, 
IQ4,  137,  i53» 

256- 

d  Lev.  8f . 

iSaond.  73,^4. 

1  Sid.  331. 

2  Vent.  a8,7a, 
a43. 

8  Show.  Cafe 
430. 


Whitehead  againft  Brown. 

Tj*  R  R  O  R  of  a  Judgment  in  the  Pafecc-Ootirt, 
JPy  where  the  Plaintiff  declared.  That  whereas  the 
Defendant  being  indebted  to  him  for  the  Nmfing  of  a 
Child,  afterwards  fuch  a  Day  at  fuch  a  Place  within 
the  Jurifdi6lion  of  the  Court,  he  did  promife  to  pay. 
After  Verdi6l  and  Judgment  the  Error  was  aiSgned^ 
That  it  does  not  appear  where  the  Nurfing  was,  nor 
where  he  was  indebted  :  And  therefore  Twyfden  held 
the  Judgment  ought  to  be  revcrfed,  for  the  Jury  is  to 
inquire  of  the  Nurfing,  and  of  the  being  indebted ; 
Fojler  and  Wyndham  on  the  contrary  held.  That  it  does 
not  appear  that  thofe  were  out  of  the  Jurifdidion ;  and 
where  a  Man  is  indebted  to  another  in  one  Place^  he  is 
indebted  to  him  in  all  Places  where  he  comes  ;^nd 
when  he  promifes  within  the  JurifdiSion,  he  was  (be- 
came) indebted  within  the  Jurifdiclion,  and  it  was  ad* 
journed.  But  afterwards  at  another  Day,  Fojicr  was 
of  TwyfdetC%  Opinion,  for  that  the  Jury  is  to  iixquire 
of  the  Confideration^  as  well  as  of  the  PrQmife>  other- 
wife  it  is  a  naked  Qr  void  Agreement.  Bat  it  was  further 
adjourn;pd« 


Funjhav 
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*  Fan/haw  againft  Mildmay.  ♦  P.  9  7 

DEBT  on  the  Statute  of -£</«/.  6.  for  Tithes,  and  Df  bt  forTithc* 

on  Nildehet  Verdia  was  fot  the  Plaintiff:  It  was  ^n**;^^^',^'' 

moved  in  Arreil  of  Judgment^  thai  the  Declaration  is,  carried  the 

That  the  Defendant  was  Occupier  of  twenty  Acres  of  Corn  from  the 

LtniJ,  which  before-faid  thirty  Acr^s  he  fowed,  and  5**0. ^std/^** 

carried  the  Corn  from  off  the  fame  without  letting  out  135. 

the  Tithes ;  fo  that  (it  appears)  they  are  not  the  fame  ^  ^«^'  49^- 
Acres  that  he  fowed  :  But  by  the  Court :  There  not 
being  any  thirty  Acres  before,  the  Word  thirty  is  void; 
and  it  Ihall  be  taken  the  before-faid  Acres^  which  were 
veil  enough  afcertained  before,  and  good;, and  gave 
Jadgneft^  for  the  Plaintiff. 


Rot  ^gaiaft  Hawkes. 

AC  T  I  O  N  on  the  Cafe  by  an  Officer  of  the  Cuflom*  a  »ew  Trial 
houfe  at  Porif mouthy  for  that  the  Defendant  faid  »<>^  grantedfor 
of  hiro,  He  fet  his  Hand  to  the  Petition  fo  bring  the  King  fefs  of  Df-""^' 
t&  Juflice.     After  Verdi6l  for  the  Plaintif^'it  was  moved  mages,  nor  for 
for  the  Defendant  for  a  new  Tiial,  for  the  Exceflfivenefs  1^^^^  fpoken 
of  the  Damages,  which  were  700/.  and  cittd  Wood2iTiA  ney. 
Gwtfi<m%  Cafe  in   Style's  Reports.     But  thereto   it  was  S.  c.  i  Sid. 
anfwercd  by  Twyfden  Juftice,  That  the  New  Trial  was  y^.^^  jj^^^^ 
not  granted  in  Wood  and  Gunflons  Cafe  meerly  for  the  205,221,  222, 
Excef&venefs  of  the  Damages,  but  becaufe  a  Tamper*-  ^y» 
ing  with  the  Jury  was  proved.     Secondly y  it  was  moved,  Yq    ,\/^  & 
That  the  Attorney  for  the  Plaintiff  faid  before  the  poft,  no. 
Trial,  that  the  Jury  were  their  Friends,  and  under-  styic4<^»4^- 
flood  their  Bufmefs,   and   that  they  would  do  well  \^]    ^^' 
enough.     But  by  JVyndham  Jul^ice,  If  exprcfs  Embra- 
cery of  the  Jury  be  not  proved,  the  Words  of  the  At- 
torney fhall  not  work  any  Prejudice  to  the  Caufe  of 
his  Client ;  and  if  the  Damages  are  exceffive  an  Attaint 
lies,  and  a  new  Trial  w^s  denied. 

Benfoi: 


* 
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p.  98  *  Benfon  agaioft  French 


Promifetothe  ASSUMPSIT  and  dcfUrcs,  That  he  liadarrcftcd 
5f»*«^,2!i  *•  a  Woman  for  ao/.  and  that  fhc  being  in  the  Cuftody 
SllThl  of  the  Bailiff  at  the  Defendant's  Houfc,  the  Defendant 
would  penait  in  Confideration  that  the  Bailiff  would  permit  the  Wc 
t^^m^Ut  "**"  ^^  ^*^^  *^  ^^^  Defendant's  Houfe  for  one  Night, 
Prifon  to  paf  pTomifed  to  the  Bailiff  on  the  Plaintiff's  Part,  to  de* 
the  Debti-  liver  the  Woman  to^the  Bailiff  the  next  Mornings  or  to 
8.  c.  T.  Jo.      pj^y  ^jj^  ^^i  ^jj^  ^Yi9i^  ^jj^  Bailiff  permitted  the  Woman 


iaid.is».  to  tarry  there  that  Night;  but  that  the  Defendant  did 
X  Rel>.  4^3*  not  deliver  her  to  the  Bailiff  the  next  Mornins,  nor  had 
vSkTiiv.?;!  he  paid  the  %ol.  After  Verdid  on  NonJffiimifithi 
1  Mod.  166.  '  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment  by 
fsiT'aS^**  JiP>/flftf  the  King's  Serjeant,  ^That  the  Woman  was  dthet 
a  Sid*,  uii  always  in  the  Cuffody  of  the  Bailiff,  (and  then  it  was 
Ppft,  1^        not  any  -Coniideration)   or  out  of  his  Cuftody,  and 

then  it  was  an  Efcape,  and  the  Confideration  and  Pro* 
mife  were  (then)  both  illegal.  To  which  it  was  an- 
Iwered  by  Jones^  That  it  might  be  for  the  Eafe  of  the 
Womai^  to  lib  there  that  Night,  and  fo  a  good  Confi- 
deration, though  never  out  of  the  Cuftody  of  the  Bailiff; 
and  if  it  be  iatended  that  fhe  was  out  of  the  Bailiff's 
Cuftody*  yet  it  ihall  be  intended  that  it  was  by  the 
Plaintiff's  Affent,  becaufe  the  Promife  was  made  to  the 
Bailiff  on  the  Plaintiff's  Part ;  and  the  Plaintiff  having 
brought  the  Adion  it  proves  his  Affenty  and  his  Affent 
after  is  fn£Eciept  to  qi§ke  the  Promife  gQqd.  And  held 
by  the  Court,  If  it  was  an  Efcape,  the  Confideration 
and  Promife  were  both  illegal;  but  they  held  that  it 
was  not  any  Efcape,  but  rather  an  Undertaking  that 
f\it  Ihould  not  efcape :  And  the  Promife  beipg  laid  to 
be  made  to  the  Bailiff  or)  the  Plaintiff's  Part,  i(  ihall 
be  intended  that  ftie  was  left  there  by  the  Afl<^nt  of  the 
Plaintiff.  And  they  gave  Judgment  for  the  Plaintiff, 
except  bet(ei'  Caiife  were  fliewn. 


_  « 

f  P.  p9  *  M^yhew  againft  Ecwer. 

Trovcf  JrW-  nr^ROVER  was  brought  amonc  other  Things  ^ 
Mii  ^t!a\Ia     **    ^^  Salfura^   Jnglice  m  falting  Tub.     And    after 

PaaugMglven  VerdiS  for  the  Plaintiff  on  Not  Guilty,  it  was  moved 

.....         ,...,.         ..  .^ 
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IB  Arrcft  of  Judgment,  That  Salfura  is  Latin  for  Sea-  ^  ^t  ^iti- 

foning  and  not  for  a  Salting  Tub,  and  thea  Damages  ^"^]^  jjj^*; 

given  for  tbat^    is  ill*    The  Court  faid>    Then  the  43o/4«8, 4SS. 

Angtice  is  void,  and  no  Damages  given  for  it.     But  the  *  •f^'  98* 

Record  being  infpeded^  it  was  found.  That  Damages  pi.  "^*  ^^ 

were  given  particularly  for  the  (feveral)  Things  in  par-  Vide  »Si<Li;4» 

ticular,  and  among  the  reft  fro  falfura  frad.  and  yet  *^*.*. 

were^Uo  given  for  all  the  Particulars  together.    And  Poft,w^***' 

that  Salfura  was  altogetlier  uncertain,  which  is  to  be  Kzynu  15. 

intended  a  Seajiming  :    And  the^  held  it  incurjible,  4ml  |tra^^|^%i«, 

flayed  the  Jucfgment.  B2;.      ' 


Gwynne  againft  Gwynne* 

ERROR  of  a  Judgment  in  a  ^oi  ei  Def&rtea^  in  Jo<lstt«Qt  in  » 
IVabs,  by  Proteftation  to  profecute  in  Nature  of  a  S^dS'iTc. 
Wiit  of  Rights  obtained  there  thirty  Y^ars  before,  be*  najdant 
caufe  the  Judgment  being  for  the  Demandant,  was  ftouidhoidthe 
^foJ  Umat  Temmenta  fra{,  where  it  ought  to  have  y^««^'*^' 
been.  That  h  Jhould  recover  Seijbt^  &€•    And  after  di-  S.c*  1  Sid.  i%Z, 
vers  Argnments  in  this  And  the  fpUowiug  Term,  the  '  ^Z*^ 
Judgmen  t  was  reverfrd*  ^*    "*  ^^ 


Hmn  againft  Hanfm, 

• 

COVENANT  brought  on  a  Covenant  in  aXeafe  for  A  lielcafc  of 
Years  to  pay  the  Rent  referved.    Jhe  Defendant  ^^J^^ 
pleads  a  Releafe  by  the  Plaintiff  of  all  Demands  at  a  leafe  Ram  pn 
Day  before  the  Rent  in  Queftion  became  due.    The  *  i'«*f«  *»' 
Plaintiff  replies.  That  the  Releafe  was  In  Performance  Z%?^si^ 
of  an  Award  of  all  Matters  in  Controverfy  between  the  141* 
Plaintiff  and  the  Defendant :  Whereupon  the  Defendant  i!^A''^'f 
demurs,  and  it  was  argued  for  the  Defendant,  That  the  l^      '  '^^ 
Releafe  is  a  Bar ;  for  a  Releafe  of  all  Demands  will  re-  s  Lev.  sio> 
leafe  a  Rent-Service,  and  extinguifli  the  Inheritance  •'^ 
thereof,  Co.  Lit.  310.   ^  Cro.  486.    £#170*  171*  this  5  show.  ^ 
very  Cafe  is  put,  that  fuch  Releafe  Ihall  releafe  a  Rent 
on  a  Leafe  tor  Years  before  that  *  it  be  due,  becaufe    •  P.  joo 
it  releafes  the  Contra£l.    See  Hemcock  againft  FieU*s 
Cafe,  Moor  544,  545.  6  ff.  7. 15-  i^ff*  §•  6.   And  of 

this 
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thin  OpTOiionwiiS  TwyfdeHy  Juftice^  That  the  Releafe  in 
this  Cafe  was  a  Bar,  for  the  Rent  is  a  Thing  in  demand 
tho*  not  yet  due,  and  the  Releafe  difcharges  the  Means 
to  come  oy  it,  and  cited  40  E.  3.  47.  ^o-  Aff.  5.  And 
altho'  this  Releafe  was  made  in  purfuance  of  an  Award, 
and  fo  not  within  the  Intent  of  the  Arbitrators,  becaufe 
this  Rent  was  not  then  in  Controverfy;  yet  (fays  he) 
the  Intent  ought  to  be  ruled  by  the  Law,  and  not  th& 
Law  by  ^he  Intent.  But  for  the  Plaintiff  it  was  argued, 
Thall  this  Releafe  ought  not  to  be  a  Bar ;  ifi.  For  tbtt 
it  was  out  of  the  Intent  both  of  the  Arbitrators  and  the 

• 

Parties,  the  Award  being  made  of  other  Matters,  and 
this  Rent  not  then  due  nor  in  Controverfy,  and  cited  z 
Cro.  300.    Tinan  againft  Bridges,  a  Releafe  of  all  De- 
mands after  the  Award  made,  does  not  releafe  a  Sum 
awarded  to  be  paid  at  a  Day  fubfequent  to  the  Releafe: 
Alfo  they  cited  z  Cro.  486-  Witton  againfl  Bye,  where 
it  is  held  by  Houghton,  That  a  Releafe  of  all  Demands, 
does  not  releafe  a  Rent  incident  to  the  Revei'fion ;  but 
there,  for  that  the  Leffee  had  affigned  his  Term  render- 
ing Rent,  for  that  this  Rent  was  a  Sum  in  grofs,  and 
not  incident  to  the  Reverfion,  it  was  barred  by  the  Re- 
leafe of  all  Demands,  and  there  170.    Hancock  againft 
Field's  Cafe,  adjudged  by  the  whole  Court,  That  where 
the  Leffbr  on  payment  of  '6o/-  to  him  by  the  Leffee  due 
on  a  Judgment,  releafed  to  him  all  Demands;  thb  did 
not  releafe  a  Covenant  for  repairs  not  then  broken,  but 
a  Releafe  of  s^ll  Covenants  would  have  releafed  the 
Covenant.     And  of  this  Opinion  were  ff^yndham.  Mal- 
let, and  Fojler,  That  the  Releafe  here  did  not  bar,  as 
well  for  that  it  jivas  not  the  Intent  of  the  Parties,  as  for 
that  this  Rent  being  incident  to  the  Reverfion,  and  part 
thereof,  is  no  more  releafed  hereby  than  the  Reverfion 
itfelfis.     But  a  Rent-Service  in  giofs,  as  a  Seigniory 
of  which  Littleton  is  to  be  intended,  would  have  been 
releafed  by  fuch  a   Releafe,  for  that  the  Seignioi^  is 
thereby  extinft ;  alfo  this  Rent  becomes  due  by  the  Per- 
ception of  the  Profits,  and  is  not  like  to  a  Rent-charge; 
or  a  Rent,  Parcel  of  a  Seigniory.     And  they  gave  Judg- 
ment for  the  Plaintiff:  And  of  the  like  Opinion  was  the 
Court,  in  Michaelmas  Term,  29  Car.  z.  between  Ingram 
and  Bray,  which  is  entered  Hill.  %  Rot.  49.  which  fee 
hereafter.    And  fo  in  Trinity  21  Car.  a*  B.  R.  between 
Stokes   and  Stokes^   which  alfo    fee  hereafter,  where 
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by  a  *  Releafe  of  all  Demands  on  his  proper  Account,     *  P.  loi 
it  was  adjudged  by  the  whole  Court,  That  an  Obliga-  ^^^'"^'^^ 
tioQ  taken  by  the  Plaintiff  in  his  own  Name  in  Truft  renralnedto* 
for  the  Children  of  y.  S,  was  not  difcharged  thereby,  the  particular 
And  in  Eajler  Term  1  JV.&  M.  £.  R.  between  Knight  ^j^/*^^;* 
Eiccutor   o{  Knight,  and    Cole  Executor   of  Law/ord,  vide  ante  5> 
where  Knight  had  a  Judgment  of  6000/.  againft  Ijawford,  Poft,  zyz. 
and  Law/ord  htid  given  a  Legacy  of  5/.  to  Knight,  and  2l^v.toi,ai4, 
on  the  Receipt  ihtYtof  Knt°ht  gave  to  Coh,  the  Execu-  3  Lev.  273  274- 
tor  of  Zawfordj  a  Releafe  in  this  Form  ;    /  acknowledge  a  show.  90- 
tohaife  received  <^  Cole  5I.  left  me  as  a  Legacy  hy  Law- 
ford*  ond  do  releafe  to  him  alt  Demands  which  I  agai?tji 
him,  as  Executor  of  Law  ford,  can  have  for  any  Matt:r 
whatfocver.     And  it  was  adjudged  by  the  whole  Court, 
Thai  the  generality  of  the  Words  all  Demands  Ihould 
be  itftrttined  by  the  particular  Occaiion  mentlone«l  in 
the  foimer  Part  thereof,  viz-  the  Receipt  of  the  5/.  Le- 
gacy, and  Ihould  not  be  a  Difcharge  of  the  Judgment. 


Bronm  againft  Spe^ce^ 

ON  a  Trial  at  Bar  in  a  ^are  Impedlt,  the  Plaintiff  Reeling  the 

proved.  That  he  read  the  Articles  on  the  fifth  of  p^"^''jJ".''J^*'* 

N^tmher,  where  his  Induflion  was  5^^/^mZvr  the  fifth,  chapciotinfe, 

and  it  was  ruled  infufEcient,  becaufe  not  within  two  well  enoup..^. 

Months  after  the  Indifflion,  computing  twenty-eight  T^^*^*^  ^^  }*  lie 

Days  to  the  Month.     But  thenhe  proved.  That  he  read  ciui^rrh^^nd 

them  in  the  Porch  of  a  Chapel  of  Eafe  within  the  fame  chapci. 

Parifh  within  a  Month  after  his  Induflion,  the  Keys  of  ^^  ^*  *  ^'^^* 

the  Church  and  of  the  Chapel  being  detained  from  him  1  Keb.  sr^, 

by  the  Defendant ;  and  this  was  admitted  by  the  Court  59^- 
to  be  a  fuiEcient  Reading  of  the  Articles  within  the     ' 
Statute  of  13  EUz. 

Peafelie's  Cafe, 

IN  Ejtflment  tried  at  the  Bar  where  the  Plaintiif  made  Adminifira- 

Title  as  Adminiftratrix,  and  proved  her  Adminiftra-  ^*<=»  prov*-(l  ly 

tion  by  the  Aft  of  the  Court  for  the  Grant  of  it  to  her;  countiThcu: 

and  this  was  admitted  fufficient  (Evidence)  by  the  whole  SeaU 

Court,  without  fhewing  any  Grant  thereof  under  the  ^'  ^'  ^  ^'^' 

Seal  of  the  Courts  •  ^°^' 

J^kins 
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*  P-  loij  *  £^11^  againft  Trejbam. 

Cafe  for  bOfly  /^  A  S  £^  That  whereas  the  Plaintiff  aad  Defendant 

affijjptoj  *  i^  VJ  'w^^'^^  >■  Treaty  for  the  Sale  of  a  Meffuage ;  the 

Jft  a?  4a/*^r  Jl^cfendant  falfly  and  fraudulently  affirmed  it  was  let  at 

Amum,  where  42/.  ftr  Annum  ;  whereto  the  Plaintiff  gave  Faith,  gave 

it  wag  let  only  him  500/.  for  it,  where  in  Truth  it  was  let  at  32/.  fer 

s!aiaw5.'-^"*'^  only.    After  Verdid  for  the  Plaintiff,  it  was 

iKeb.  518;       moved  in  Arreft  of  Judgment,  That  the  AAion  did  not 

•^^  lie ;  as  fbr  faying  that  a  Thing  is  of  a  greater  Value 

than  it  is,  without  Warranty  no  AAion  lies,  Telv.  zo. 

No  more  will  it  for  faying  that  it  is  demifed  for  more 

than  in  Truth  it  is  ;  for  the  Party  might  inform  himfelf 

from  the  Tenant,  and  a  Warranty  will  not  bind  a  Man 

in  a  Thing  that  is  apparent ;  as  to  warrant  that  a  Horfe 

has  both  his  Eyes,  when  he  is  apparently  blind  of  one 

of  them.    But  by  the  Court,  tho'  an  Adion  will  not 

lie  for  faying.  That  a  Thing  is  of  greater  Value  than  it 

is  (nor  by  Wyniham^  it  is  Peijpry  to  fwear  it,  becaufe 

Value  coniifts  in  Judgment  and  Eftimation,  wherein 

Men  many  Times  difier)  Yet  fo  affirm  that  a  Thing  is 

demifed  for  more  than  it  is,  is  a  Faliity  in  his  own 

Knowledge,  and  the  Party  who  is  deceived,  may  for 

fuch  Deceit  have  an  A£lion,  for  perhaps  the  Leafe  is  by 

Parol,  or  the  Tenant  will  not  inform  the  Purchiifer 

what  Rent  he  gave.  And  after  it  had  been  twice  moved. 

Judgment  was  given  for  the  Plaintiff  in  Trinity^  i  <  Gir, 

2-  by  the  whple  Courtf 


/  Hookes  againft  Swain  ^ 

covenant  to  /COVENANT  was  brought  on  a  Covenant,  whereby 
Sy/and'  V^  ^^«  Defendant  covenanted  if  the  Plaintiff  married 
does  sot  fay  his  Daughter  to  pay  him  loL  fer  Annum,  without  men* 
how  long,  if  it  tioningfoT  how  long,  and  affigned  a  Breach  in  Non 
slaisS'iyi:  Paymwt  for  two  Years:  The  Defendant  as  to  the  fii-ft 
1  Keb.  511.  Year  pleads  paypaent,  and  as  to  the  other  demurs,  fup- 
517*  555*  poling  that  no  Time  being  limited,  he  was  not  obliged 

pjP^^'  to  pay  more  than  one  Year,    But  on  Argument,  the 

Vide  a  Mod.  Court  inclined.  That  the  Payment  fl^ould  oe  for  Life, 
Bu«.  N.  p.  p.  ^^^  (inn;uatty  imports  more  than  fpr  one  Year  i  but  whe- 


\Q%' 
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ther  for  the  Life  of  the  HufUnd  or  the  Wife,  *  it  was     ♦  P-  103 

not  dctennined ;  And  adjourured :  But  it  feemed  by  fome 

to  be  for  the  Life  of  the  Hulbandy  becaufe  it  is  in  lieu 

of  a  Portion,  and  it  fhall  be  taken  moft  ftrongly  againft 

the  Covenantor ;  others  held  that  it  ftiould  be  for  the 

Life  of  the  Wife,  becaufic  it  is  for  the  Maniage  Pro- 

tiiion  for  her. 

Notfy  In  Trinity  3  Jac  but  entered  JPafch.  3  Jac.  2. 
ID  the  Common  Pleas,  between  Death  and  Sennsy  A 
Widow  Woman  covenanted  on  Marriage  with  her  Huf- 
band,  that  he  (hould  enjoy  the  Wife*8  Lands  during 
their  joint  Lives;  and  the  Hufband  covenanted  with 
the  Wifc'a  Truftees,  to  pay  them  20/.  annually,  not 
faying  how  long,  and  it  was  adjudged  to  be  for  their 
two  Lives,  as  the  Covenant  on  the  other  Part  was  for 
the  Enjoyment  of  the  Wife's  Lands. 


Fojier  againft  Holyman. 

ERROR    of  a  Judgment  in  the  Palace-Court,  APromiiff 
where  the  Plaintiff  declares,  That  he  Sind  Higden  ^^'^t^^' 
were  bargaining  for  a  Horfe,  and  the  Defendant  aiTumed  Prtce,co  pay  it. 
(undertook)  That  if  they  agreed  on  the  Price,  the  De-  *•  ^'J^^ 
fcndant  would  pay  the  Money;  and  that  they  agreed  for  ^**' 
fo  much,  and  the  Defendant  had  not  paid.    And  Vcr- 
d\8t  and  Judgment  for  the  Plaintiff  there  on  the  Ifftie  .  ^ 
NoH  Ajfumffit ;  and  the  Error  alfigned  was,  That  there 
was  not  any  Conlideration,  for  it  is  not  that  he  (hould 
fell  or  deliver,  (but  only  agree,  £^r.)  and  fo  no  Lofs  to 
the  Plaintiff,  nor  Benefit  to  the  Defendant :    But  the 
Judgment  was  affirmed,  for  it  fh^ll  be  intended  after  a 
VcrdiA,  That  the  Horfe  was  upon  the  Agreement  de- 
livered, and  the  Promifc  the  Inducement  thereto,  and 
good. 


Term. 


1 


(     »04    ) 


Term.  Sand.  Trin. 


ANNO 


15  Car.  II.  in  Banco  Regis. 


Drake  againft  Scare. 

Debt  for  Rent  T?  R  R  O  R  of  a  Judgment  in  the  Court  at  Exetet'f 

on  a  Lcafe  Jjj  where  an  A6tion  of  Debt  was  brought  on  a  Leafe 

Ufiot\\xtii'  '  for  Years  at  TopJIiam^  within  the  JurifdiAion  of  the 

diaion^batnot  Court^  of  Lands  at  i).  but  does  ^ot  fay>   that  the 

^*^.**^*^  ^^^  Lands  lay  within  the  Jurifdiftion  of  the  Court,  where- 

wfthintheju*  to  the  Defendant  yXtd^As  Nil  debet  i  and  thereupon  th( 

Tifdiftion.  Plaintiff  had  Vcrdift  and  Judgment:  And  this  was  af- 

iKeb.'^ls'^f.  ^^S"^^  ^^^  Error,  bccaufe  it  does  not  appear  ^hat  the 

1  VenVi,  n- '  Lands  lay  within  the  Jurifdiflion  of  the  Cojirt,  and  if 

i:  Diav.  sol,  Part  of  the  Caufe  of  Aflion  lies  within  the  Jurifdic- 

vVde  ante  50,  ^^°^  ^^  '^^  Court,  and  Part  without,  the  inferior  Court 
€9,  964  '  ought  not  to  hold  Plea ;  and  though  the  Iflue  be  Nil 
^o^»  >37»  153.  dehety  and  fo  the  Contrail  in  C^ueftion,  yet  an  Entry, 
iVen^.  2!  z8,  Sufpcnfion,  £s?c.  might  be  given  in  Evidence,  whereof 
^5,240-  they  have  no  Power  to  inquire,  and  yet  for  an  Entry, 

1  Sid.  65,  151,  Sufpenfion,  £sfc.  the  Defendant  (might  fay)  he  owed 
I  Saund.  ^4.  nothing.  And  of  this  Opinion  were  Fofter^  Trvyfden 
Kaym.  75.  and  Kelynge  Juftices  :  But  Wyndham  Juftice  on  the  con- 
I  ^Jj'  w'l.  trary  faid.  It  could  be  no  Reafon  to  out  a  Court  of  its 
is  ivioi!  aas,  Jurifdiflion  by  fuppofal  of  a  Thing  which  might  have 
-H*  been  pleaded,  but  is  not;  and  he  put  a  Difference  be- 

tween a  Cafe,  where  on  the  Pleading  any  Thing  appears 
to  have  been  out  of  the  Jurifdi^lion,  and  where  any 
Thing  might  have  been  out  of  the  Jurifdiflion,  but  does 
not  appear  to  be  fo ;  it  fliall  not  be  fuppofed^  except 
it  be  fhewn  by  the  Pleading,  or  otherwife  appears  to 
the  Court :  But  the  three  others  faid.  That  the  inferior 
Couit  fhall  not  hold  Plea,  except  the  whole  Matter  be 

within 
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within  their  jHTifdidtion,  *  for  fuppofc  here  he  had  de-      *  P.  105 
clarcd  on  a  Leafe  made  at  Tofjham,  and  did  not  fay 
that  To^am  was  within  the  Jurifdiflion,  the  Court 
would  not  fuppofc  it  to  be  within  the^urifdidlion  with- 
out it  were  fhcwn,  no  more  would  they  fuppofe  the 
Lands  (here)  to  be  within  the  JurifdiSion,  it  not  be- 
ing ftiewn.     And  afterwards  inafmuch  as  all  the  others  vide  z  Danv. 
were  in  Opinion  againft  him,  Wyndham  confented  to  the  ^®Sv^°/*. 
Reverfal,  which  was  done  accordingly.    The  like  Cafe  c^f^  430!.* 
is  entered  Hillary  14  £sr  15.  Car.  ^.  3.  R.  Rot.  240.  be-   aL-v.  87. 
tween  Draper  and  Kent,  in  Error  of  a  Judgment  in  the 
Palace  Court,  in  an  Ajfumfjity  where  the  Plaintiff  de- 
clared on  an  Indebitatus  within  the  Jurifdi<9ion,  for  nx"*^J°*^ 
divers  Merchandizes  to  him  (the  Defendant)  fold  and 
delivered,  and  did  not  «fay  within  the  Jurifdidion  of 
the  Court. 


.  ..     SlaugAtMT  againft  Tucker. 

ERROR  of  a  Judgment  in  a  ^uod  ei  defarceat  to  Judgment 
the  Grand  ScflQons  in  Wales,  and  affigned  divers  ^^^^^"^^  ^?^ 
Errors,  fome  in  Faft,  others  in  Law,  upon  the  Record;  u^^DehiSt* 
wbereupoA  the  Defendant  in  the  Error  demurred  for  made,  but  a 
Duplicity,  and  now  the  Plaintiflf  waved  the  Errors  af-   ^'^^'f  ^'  ^'^'^ 
iigned  on  the  Recojd,  and  afligned  a  new  Error,  viz.   vide  i  Mod. 
That  Judgment  final  was  given  on  a  Default  after  Ap-  ^48, 249. 
pearance,  where  there  ought  to  be  a  Petit  Cap  only  in  \?^^^'  ^*^* 
all  real  ASions  on  a  Default  after  Appearance,  and  a   1  vent.  60. 
Grand  Cafe  on  a  Default  before  Appearance,  which  the  »saund.  45. 
Court    (agreed  and  therefore)    held    this  a  manifeft  1^m^^^:V* 

Error.  %  Term.  kcp. 

.  105. 

Docble  Xrror  JifRpsxA,  waved»  and  a  new  finglc  Srror  afligned  ^rtumis. 


Smithe  againft  Smithe. 

ERROR  of  a  Judgment  in  Dower  in  the  Court  at  CimfiJerMwmfi, 
Durham,  for  that  it  wzs  tntCTedConfider aium  ejl,  ^aaijotfaid 
and  not  faid  fcr  Cur\  but  held  by  this  Court,  it  is  well  ^,t  Co'un 
enough  in  Courts  of  Counties  Palatine,  or  Grand  Scf-  gpodornot. ' 
fions,  which  are  not  to  be  refembled  to  inferior  bafe  ^'9'  ^^^^ 
Coortss  otherwifc  of  the  Coujrt  of  the  Grand  Franchife  VtiO^j. 

of  ^^^>  »»3- 
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of  Ely;  and  a  Cafe  was  cited  where  a  jHdgmcnt  there 
wa3  leverfed  for  this  Caufe* 


♦  P.  ic6  *  Hoidage  againft  Hodgei. 

% 

P!ea.ihatl«i?.  U  JECTMENT  of  Lands  in  Xow^Ac^,  the  Defendant 
itpe  is  ancient  1-^  pleads  it  is  ancicnt  Demefne,  Iffue  that  it  is  not  an- 
PitSfSattoie  cient  Demefne^  and  the  Book  of  Domefday  brought  into 
xsfo,  is  not  j  Court  to  try  it;  wherein  it  appears^  That  Hope  is  an 
fofficient,  thb'  ancient  Demcfnt ;  and  by  Fojier^  Twyfdtn  and  Kelynge 
a^N«ne4d  J"*!^*  This  {hall  not  maintain  the  Jfflucfor  the  De- 
the  others  but  fcndant,  but  the  Defendant  ought  to  have  pleaded, 
^V^  '**  ^  ^^^^  *^  ^^  known  as  well  by  the  Name  of  Hape^  as  of 
s.^- 1  Sid*  Zonghopey  and  that  it  is  ancient  Demefne ;  and  then  it 
J47.  fhould  be  tried  by  the  Jury  if  it  be  known  by  the  one 

videHobfiSI.  ^^^^  *^^  ^^^  other;  but  it  cannot  upon  thb  Pleading 
Dyer  25o»      *  ^  fupplied  by  any  Proof  or  Examination  dehors^  (t.  e. 

Foreign  to 'the  Record)  Wyndham  held  that  it  might  be 
fupplied  by  proof  of  Witnefles,  for  this  is  a  Trial  by 
the  Court  on  the.  {Domefday)  Book,  and  not  by  Juryi 
and  he  refembkU  it  to  a  Trial  of  Infancy  on  Infpe£lion 
and  A£Bdavits,  but  the  reft  were  contrary,  and  fo  it  was 
ruled. 


Bochnham^s  Cafe. 

B&il  for ftrik-  TTE  was  brought  into  Court  immediatdy  for  l>eat- 
in^in^'^y?!^-  Xa  ing  of  a  Man  in  JVeftminJler-BaU,  Sedenie  Curia^ 
ior'My,  ^  and  obliged  to  find  Sureties  to  appear  to  an  IndiSment, 
S*c.iSid.2ii*  which  were  four  Perfons,  each  obliged  in  a  Recogni- 
v^k  Mod  2ance,  and  alfo  Body  for  Body  to  ftand  to  the  Judgment 
^s,  l^»  '  ^PO'*  ^^^  Indiflment.  And  Twyfden  faid.  That  though 
1  Cro-  S73*  on  an  AiFault  and  Battery  in  another  Place,  the  Party 
'  *  S^-f V-.  ftruck  may  juftify  the  flriking  the  other  aeain,  yet  he 
pF.  air*  ^'  cannot  do  fo  when  he  is  ftruck  in  iVeJiminjier  Hall,  fit- 
vus.Coron.  ting  the  Court,  nor  in  the  Church-yard,  Bochenham 
■nfc  pS?^  having  faid  that  Harljlon  had  ftruck  him  firft :  And 
beaten  to^ry^-  afterwards  in /y/Z&rj'  1 6  ft?  17  Car.  a-  he  was  tried  at 
"^i^  ^^^  ^^  ^^^  ^*^  ^^^  ^^^^  upon  an  Information,  and  a  Verdift 
ya^^^nnnot     againft  him,  that  he  ftruck,  beat,  wounded,  and  evU 

tlnkr  a^ain.  intreatcd 
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V 

iiitreated  HarUioH ;  and  he  pleaded  a  Pardon  which  re- 
cited the  Information^    omiting  *  FerberMvit  (that  he    *  P.  107 
beat)  and  pardoned  the  beating,  omitting  the  wound- 


for  the  ftriking  made  the  Offence,  be  there  any  wound-  f ^i^f**"'^ 
ing  or  not ;  alfo  the  Pardon  had  general  Word3,  vix.  forSewc^d- 
til  Malefeafances  in  the  Information  contained :  And  ins  it  not  ma- 
he  being  difchaiged,  was  immediately  arrefied  at  the  **'**^* 
Suit  of  Lenthal  the  Mar{hal  for  looU  that  Lenthal  had 
paid  for  him  for  an  Efcape,  and  the  Court  permitted  Arreftin^c/?. 
ihcArreft.  ^^' 


The  Goimtels  of  Rutland'%  Cafe* 

MAYNARD  moved  for  a  Prohibition  to  aParfoa  Parfea.ifhe 

for  digping  new  Mines  of  Coal  in  his  Glebe;  and  J"<?tSS^ 

alfo  for  felling  Trees :    For  that  it  is  wafie  and  prohi*  x  Kcb.  55^ 

biuble  by  the  Statute,  againft  proftrating  Trees,  (ic.  v.  Mo.  917* 

But  the  Court  held.  That  it  lay  not  for  the  Mines,  for  JaSi-  s?i, 

if  fo,  no  Mines  in  any  Glebe  Ihould  be  now  opened.  3  Bulft*  15S. 


Collim  againft  Man. 

ROLLINS  having  given  the  Lie  to  Man  in  Wifiman'  soretyorpeacc 
^  Jiit^HaU^  fitting  the  Courts,  was  bound  to  his  Good  ^^  s^^uis  iu 
Behaviour :    But  it  being  proved  that  Man  had  there  ^f^^^"^ 
given  him  a  Provocation^  he  was  alfo  bound  to  his  Uaiu 
Good  Behaviour.  ^i^  >  ^^ 

Hiwk.  P.  c. 
a6x. 

*  The  t3ng  againft  tlie  Inhabitants  of  Wood/ordy   *  p.  i^g 
^  Qmgford^  and  other  adjacent  Townlhips  in 

ADiftringas  iflued  X>n  the  Statute  of  Weftm.  2*  for  Fences  thrown 
throwing  down  Inclofures  againft  the  Inhabitants  pjJ^oJ'ii^he 
of  the  next  Town,  and  two  of  each  Town  came  and  ki^  by  Per- 
pleaded  for  theiBfelves  and  the  Qther  Inhabitants  of  the  fon«  known, 

feyeral 


cot  TTithin  the 

Stafute. 

V.  1  Sid.  107, 

I  Keb.  455. 
»tn  ft.  476.477. 
Ceo.  Car.  440.' 
Hob.  xjS. 
I  Roll,  ilipi 
365. 
'    Keir.Lutw.53, 

54- 

1  Latw.  157, 
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fcvcral  Towhs,  that  the  Fences  were  thrown  down  in 
the  Day-time,  when  the  Perfons  might  be  known ;  and 
traverfe  that  they  were  thrown  down  in  the  Night, 
or  at  fnch  a  Time  as  tkit  Offenders  could  not  be  known; 
and  Iffue  was  accordingly  joined  in  the  Disjunftivej 
And  now  on  a  Trial  at  Bar  it  was  faid  for  the  Defen- 
dants, That  if  the  Profternation  was  either  in  the  Day 
or  in  the  Night  f©  publickly,  that  the  Malcfaftors  were 
known,  it  is  not  within  the  Statute;  to  which  the 
Court  agreed,  for  the  Statute  was  made  to  give  Remedy 
in  Cafes  where  the  Malefactors  not  being  ftnown,  the 
Parties  were  without  Remedy  by  Adion  of  Trefpafsj 
&c.  .But  if  it  was  done  either  in  the  Dav  or  in  the 
Night  before  the  Face  of  the  Owners,  fo  that  they  had 
Remedy  by  Trcfpafs,  CJfc  this  is  not  within  the  Statute: 
And  on  the  Evidence  it  appearing  to  be-done  publickly, 
altho'  by  the  Doers  (1.  e.  the  Defendants,  ^c)  the  Jury, 
by  the  Direction  of  the  Court,  found  for  the  De- 
fendants. 


mil'     » ■»  "iiF'^i 


••"*•■»•» 
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Kitchen  and  Knight  againft  Badly. 

Tcnifltain  /COVENANT,  and  declares.  That  Randal  dcvifed 
j^Covcnai^^'*  ^'^^  Tenements  to  the  Defendant,  who  covenanted 

for  Eepairs.  ^^^'^  ^^^  Leflbr  to  repair  them ;  and  afterwards  Ranitd 
s.  c.  1  Sid.  grants  the  Moiety  of  the  Revcrfion  to  Kitchen ;  and  then 
Kayo.  «a        granted  the  other  Moiety  of  the  Reverfion  to  Knight,  and 

they 
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tbey  brought  a  joint  Adion  of  Covenant  againft  hin^  iKeb«56^i 
for  uot  repairing  of  the  Meffuage;  and  after  Vcrdi6k  ^?:     _ 
for  the  Plain  tiff,  on  Performance  pleaded,  it  was  moved  ^53, 351, 354, 
.   in  Arreft  of  Judgment,     jjl.  That  they  being  Tenants  36«« 
in  Common  ought  not  to  join  in  this  Aftion  for  Repairs,  ^Jf^vti^y'sg  ' 
which  concerns  the  Inheritance,  but  ought  to  have  fe-  a^. 
▼cial  A6lions  in  this  Cafe,  which  favours  of  the  Real-  aSaimd.  115, 
ty,  according  to  their  fever al  Intcrefts.     idly.  That  **^*^      ^ 
the  Covenant  is  not  with  the  LefTor  and  his  AITignees,  168. 
and  therefore  the  Affigncts  fljall  not  have  any  Adion  *  Salk*.  10.  ' 
(not)  being  named;    whereupon  Judgment  was  ftaid.  ^^^j^'^^l^^, 
But  afterwaids  it  was  argued  by  Jones  for  the  Plaintiff,  i  Danv.  5.^7* 
ind  he  agreed  that  in  real  Actions,  or  mixed  which  fa- 
Tour  of  the  Realty,  they  ought  to  join ;.  but  in  Anions 
pcrfontl,  where   Damages  only  are  to  be  recovered, 
thcjr  may  join,  and  cited  Littl.  Sea.  311,  312,  313.  j^^^^^^^^,^ 
and  18  ^.  6.  5,  6,  7.     And  as  to  the  fecond  Obj^ilion,  jLeverfion  Aail 
hcftid.  That  as  an  AfTgnee  of  a  Leffee  fhall  be  charged  baveCoventnt 
in  Covenant  forRepaiis  (tho' Affignecs  are  not  named  «iJS?*hcLer* 
in  the  Covenant)  in  refped  of  their  having  the  Poffcf-  fee,  tho'  not 
fion,  as  in  5  Co.  Spencer's  Cafe ;   fo  an  Afficnee  of  the  ^^^^  ia  the 
Rcverfion  fhall  have  an  Aflion  of  Covenant  for  Default^ 
of  Repairs  in  refped^of  his  having  the  Reverfion,  tho^ 
Affignees  are  not  named  in  the  Covenant.    And  to  this 
Opinion  the  whole    '  Court  agreed.    But  as  to  thefirft     *  P;  iiO 
Point,  it  was   argued   by  Baldwin  for  the  Defendant, 
That  this  Adion  of  Covenant  is  mixed  in  the  Realty, 
becaufe  it  concerns  the  Inheritance,  as  well  as  in  the 
Perfonalty  to  recover  Damages;    and  in  fuch   Cafes 
Tenants  in  Common  ought  to  fever :  And  he  cited  Mocr 

ijZ.  Godb,  90-  a8o.  Dy.  326-  SeSl.  3i4r3 1 7-  That  they 
lall  not  join  in  an  Aifife  or  an  Avowry  for  Rent  becaufc 
mixed.     Nor  in  a  Cejfavit^  ^^f^y  fcfc.  Mo,  40.  and  in  v.  i  Danv.  3. 
«  Pyottznd  St.  yohn's  Cafe  2  Cro.  where  Pyoti  claimed  by  Pi-  13- 
two  Grants  of  the  Reverfion  of  fevei-al  Parts  at  feve-   »  »*«• -^*>^- i»' 
lal  Times,  and  he  brought  an  Aftion  of  Covenant  for 
Repairs,  and  it  was  allowed ;    for  that  both  Grants 
were  to  one  and  the  fame  Perfon,  and  he  could  not  be 
Tenant  in  Common  with  himfelf ;  but  h«re  the  Grants 
arc  to  feveral  Perfons  and  at  feveral  Times,  by  feveral 
Ciants.    But  held  by  the  Court,  That  this  was  merely 
*  pcrfonal  Adion,  wherein  Tenants  in  Common  may 
join:    And  iij  Pyott*s  Cafe  he  was  Tenant  in  Common 
with  himrelf,  for  hq  had  the  Fee  in  part  of  the  Rever- 
Pml.  I  lion. 


Mick.  15  Car.  II.  in  S.  R, 

lion,  and  for  Years  only  in  the  Reverfion  of  the  Rcfi-' 
due;  and  by  the  whole  Court,  Judgmesit  y^as  given  for 
the  Plaintiff  in  this  Cafe. 


Lee  agaidit  Rogtrs. 


AfTumf/tt  on  a  . 
Promife  fwea*. 
ty  Yexrs  be- 
fore, noBenefit 
of  the  Statute 
without  plead- 
ing it. 

S.  C.  I  Keb.  • 
566,  578. 
Raym.  86. 

Afumpftt  $Car*, 
brougKt  14 
Car*  pleads  «m 

AjfutnpfttM^' 

in  fjx  Yeartf 
before  the Hth. 
Replication, 
that   he  af- 
fttmedwithin 
^x  Yeari  be- 
fore the  faid 
14th,  no  D». 
IKirture. 


♦P.  Ill 


Prfvilcfte  of 
Parliament  ill 
Courts  not 
open,   not  ex. 
ccpted  6ut  of 
the  Statute 
Liiniutioni'Of 


JSSUMF^IT  on  a  Promife  made  the  firft  of  May,  3 
CaK  I.  for  Money  lent:    The  Defendant  pleads. 
That  the  Writ  was  firft  brought  the  4th  of  February,  14 
of  this  King,  and  that  he  did  not  promife  within  lix 
Years  before  the  faid  4th  of  February.    T^^he  Plaintiff 
replies,  That  he  affumed  within  fix  Years  before  the 
faid  4th  of  February:   And  after  Verdifl  it  was  moved 
in  Arreft  of  "Judgment,  for  that  it.  appears  by  the  De- 
claration, that  the  Caufe  of  A6lion  did  arife  above  ibc 
Years  before  the  Afiion  brought,     a.  That  the  Repli* 
cation  is  a  Departure  from  the  Court-     But  by  th^ 
Court,  Judgment  was  given  for  the  Plaintiff;    for  firft, 
Tho*  the  Caufe  of  A6tion  appears  to  be  20  Years  be- 
fore the  A6lion  brought,  yet  the  Plaintiff  (ball  recover, 
if  the  Defendant  does  not  ple^d  the  Statute,  which  was 
made  for  the  Eafe  of  thofe  who  would  take  Advantage 
thereof,  but  the  Court  fhall  not  give  the  Defendant  Ad- 
vantage thereof  if  he  will  not  plead, it.     idly.  The  Re- 
plication is  no  Departure  from  the  Declaration^  for  the 
Time  put  in  the  Declaration  was  not  material^  for  he 
might  *  declare  of  an  Ajfumfjit  at  any  Time,  but  when 
the  Defendant  makes  the  Time  mateiial  by  his  Flea, 
the  Plaintiff  may  by  his  Replication  anfwer  to  that  Plea, 
for  maintaining  his'A<3ion  by  the  Time  that  beforc"wa« 
not  material ;  and  they  gave  Judgment  for  the  Plaintiff. 
And  in  Hillary  Terta  the  T5th  of  Car.  %.  in  the  Com- 
mon Pleas,  between  Sir  George  Bremion  and  Sir  Jofm 
Evelyn,  on  a  Promife  made  in  1646,  the  Defendant 
pleaded  the  Statute  of  Limitations;  to  which  the  Plain- 
tiff replied.  That  the  Defendant  was  a  Member  of  the 
Houfe  of  Commons  till    1648,  and  that  then  the  Go- 
Tcrnmont  was  ufurped,  and  no  Courts  erefl  :   And  tha'l 
he  Drought  his  A(51ion  as  foon  as  the  Courts  were  erefi- 
ed  by  the  King's  Refloration.    And  on  Demurrer  it  was 
adjudged,  (as  I  heard)    Fhjl^  That  none  fliould  take 
Advantage  of  the  Statute  without  pleading  it.   Secondly, 

That 


■^ 
^ 
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That  the  Replication  is  no  Departure,  becaufe  it  is  not 
but  an  Anfwer  by  the  Time  to  the  Pica,  which  before 
was  not  material.  Thirdly,  That  Privilege  of^  Parlia- 
ment, nor  the  Courts  not  being  open,  are  not  any  Ex- 
cufe  againf!  the  Statute  of  Limitations,  hot  being  ex- 
cepted out  of  the  Statute ;  and  a  Man  might  here  file 
an  Original  againf^  a  Member  of  Parliament  without 
Breach  of  Privilege^  and  continue  it  till  his  Privilege 
be  determined. 


James  againft  Morgan. 

j^SSUMFSIT  to  pay  for  a  Horfe  a  Barley-Com  a  ^pmf/nopxy 

Nail,  doubling  it  every  Nail ;    and  avers  that  there  g^^*  ^^^*  *^ 

were  thirty-two  Nails  in  the  Shoes  of  the  Horfe,  which  NaiU^^f!'^  * 

being  doubled  every  Nail,  came  to  five  hundred  C(uarters  s.  c  i  Keb. 

of  Barley ;    And  on  Non  AJfumfJit  pleaded,  the  Caufe  5  Mod.  305. 

being  tried  before  Hyde  at  Hereford,  hc  direfted  the  1  Jo.  138.  ' 

Jury  to  give  the  Value  of  the  Horfe  in  Damages,  being  ^J.^f^^'J^ 

8/.  and  fo  they  did :    And  it  was  afterwards  moved  in  cap.  31* 

Arrcftof  Judgment  for  a  fmall  Fault  in  the  Declara-  Ci.Raym.  77. 
tion,  which  was  over^ruled,  and  Judgment  given  for 
the  Plaintiff. 


A 


*  Mills  againft  Monday  and  his  Wife.  *  p.  1 1  j 

CTION  for  that  the  Wife  of  the  Defendant  ^^»^"v^ 
having  colloquium  of  the  Plaintiff,  being  a  Carrier,  ^J^'f^okc^V 
faid  of  him.  He  has  made  falfe  Letters,  he  has  Cou/ine^  aCirricrwith- 
mj  Hujhani  of  %l\.  and  gave  me  a  falje  and  forged  Ac-  o^ixz.  colloquium 
fMance:   After  Verdia  for  the  Plaintiff,  it  was  moved  not  aaio^T^^^^ 
m  Arreft  of  Judgment,  and  the  Judgment  was  ftayecl  s.  c.  1  Keb. 
becaufe  the  Colloquium  was  not  laid  of  his  Trade  of  a  ^^i'/**'* 
Carrier,  but  (only)  of  himfelf.    And  it  being  moved  vide'pol^n^ 
tgain  at  another  Time^  and  the  Court  continuing  in 
their  former  Opinion,  JudgiAent  was  given,  That  the 
f  Iftintiff  {houM  take  nothing  by  bis  Bill. 

1 2  Sifco, 
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BifcOy  Leflbr  oiStrodCy  againft  Dr.  Holtt* 

ttincellor  of    ▼  >^,  Eridenct^  to  a  jury  at  the  Bar  in  Ejeflment,  on  i 


Cathedral 


■■I 


cnabiedby  A  I-^afc  maaeby  the  Chancellor  of  a  Cathedral  Church, 
«tat.  WA  H.  %'  not  being  confirmed  by  the  Dean  and  Chapter  :  There 
1^°*^^^^  was  a  bqubt  made,  .Whether  this  being  for  twenty-one 
15^.  '  *  '  Years  or  three  Lives,  fhould  bind  the  Succeflbr  within 
9  Keb.^  57^'       the  Statute  3z  H.  8.  c.  28.  or  not  ?    And  by  the  whole 

Court,  it  fhall  bind  without  Confirmation,  for  he  is  a 
Prebendary  and  morei  for  he  hath  a  Prebend,  and  bc- 
*  fides  that  he  is  a  Dignitary,  and  is  feized  in  Fee  in 

Right  of  his  Church  within  the  Words  of  the  Statute; 
and  th^y  would  not  permit  it  to  be  found  Specially,  ^ 
it  was  dcfired  by  the  Attorney  General ;  fqx  they  fai4^ 
They  would  not  have  it  made  a  Doubt. 

NoU^  in  3  Crot  350*  Watkinfon  agamii  Man^  it  wai 
adjudged  on  a  Special  VcrdiS,  That  a  Leafe  by  a  Prc- 
ftoog.  ^73*  bendary  fliall  bind  the  Succefibr ;  and  it  is  there  faid 
by  Fenner  to  have  been  fo  adjudged  in  the  Cafe  of  a 
Treafurer  of  a  Church.  But  fee  i  jnji.  300.  b.  where 
a  Prebendary  is  taken  as  a  Parfon  or  Vicar,  not  to  have 
the  whole  Fee  iii  him* 

♦  P.  1 13  *  ^^  Nottf  The  Statute  excepts  Parfons  and  Vicars, 
but  not  Prebends,  and  Hyde  faid.  That  Precentors  of 
old  Foundations  are  enabled  by  the  Statute,  but  other- 
wife  perhaps  of  new  Foundations :  And  whereas  a  Cafe 
was  cited  in  the  Exchequer,  That  Leafes  made  by  th,e 

flhoTft  199.  Chanters  of  Paulas  ought  to  be  confirmed ;  Hyde  faid. 
That  they  were  not  properly  Chanters,  but  of  the  Icficr 
Order,  and  only  Singing  Men:  But  Chanters,  Pre- 
centors, &c.  are  of  the  grcateft  Order. 


Tilford  againft  French 

A  parol  Sub-     T^EBT  for  50/.  and  declares, . That  the  Plaintiff 
»-^<>n  ^^  »»  U  and  D.efendarit  mutually  fubmittcd  to  the  Award 

ho^Yti'tiIv"  V  ^f  J'  ^'  ^^^^  awarded,  that  the  Defendant  fliould  pay 
Promiie  to     '  lo  the  PlaiQtiff  50/.  and  that  the  Plaintiff  on  Payment 
p^rfoim  it.       thereof  ftiguld  deliver  to  the  Defendant/  certain  Wri- 
tings, 
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Unm,  and  alfo  make  to  him  »  Releafea  After  Verdift  !-5;,?'iiiJS!* 

for  the  Plaintiff  Judgment  was  flayed  and  given  tor  the  ,  ^anv.  a;,  3. 

Defendant,  bccaufe  the  Award  is  void  ;    for  that  the  Vide  a  Roll. 

DefendanJ:  had  no  Remedy  for  the  Writings  and  the  ^^^^^^^^^ 

Releafe  upon  this  parol  Submiifion  ;  for  it  did  not  im-  %  salk.  676.' 

ply  any  Promifc  to  perform  it,  andfo  it  is  an  Award  of  J  Saik.  75. 

one  Part  only.  ap.wms.450. 


Y  I  Barr.  275^ 


The  King  againft  Chaloner. 


IT  was  moved  to  quaih  a  Record  of  a  Force,  made  The  Year  •f 
on  the  View  of  a  Juftice  of  Peace  on  the  Statute  of  5^*  v ''*^' J"* 

n  ».  r*'  ^         ^  n      *     r^  ••  "^*  Year  Of 

R.  2*  becauie  it  was  only  Anno  Regis  Car,  2.  omitting  the  Kln^s 
Regni;    But  by  the  C  ourt.  It  cannot  be  intended  the  Reign,  all  one. 
Year  of  his  Life  but  of  his  Reign ;  for  it  is  not  the  14th  \'kcI%z!^ 
Year  of  the  King,  except  it  be  the  14th  Year  of  his  Record  of  a 
Reign,  for  he  is  not  King  but  from  the  Commencement  ^^^'  ®**  ^^^ 
of  his  Reign;    but  they  faid,  that  it  is  quafhable  by •q'J'^^^^i^'l^ 
motion  without  Writ  of  Eiror,  if  it  had  been  infuffi*  Mouoa. 


#ient. 


Smitie  againft  Barret  and  Clifford.  *'P,  114 

EJECTMENT  of  a  Boilery  of  Salt,  tried  at  the  Bar  BoiicryofSalt. 
on  a  Leafe  by  the  Corporation  of  Droitwichy  and  ^^nt'ifef^*^* 
Proo  ,  That  the  Pit  is  divided  into  twenty  or  thiity  thereof 
Boilcries,  'viz.  That  one  Ihall  have  the  firft  Boilery,  sc.  isid.i6i. 
and  another  the  fecond;  and  fo  of  the  Refidue,  which   't^^'''  ^^'* 
coalifls  in  this.  That  one  fhall  have  the  firft  Tub  of  vide  Co 
Water  that  is  drawn  out  of  the  Pit,  and  another  the  ^**  .*•  ^ 
fecond  Tub,  iSc    And  the  Water  that  is  fo  drawn  by  5*™  ^^  f^'^ 
Officers  appointed,  makes  the  Boileries.  iRoiLRer  4^3. 

Vide  ib.  55. 
Sleon.  aio.  Palm*  413-  Ante  58*  Hrtl.  146    Litt.  Rep.  301,  Poft»  ai3«  RunningtOQOQ 
Sjcftmenu  35>    x  Burr.  133.    Doug.  305*    i  Term.  Rep.  it. 


Gilbert  againft  Martin. 

COVENANT,   and  declares  of  a  Leafe  made  in  ^^^^j^l^^^J^^, 
Hamfjhire-y  of  a  MeiTuage  in  Berhjhire ;  and  afligns  ^  Honfe  in 

*  Breach  in  not  repairing  of  the  Houfe ;  The  Defendant  Bamffiirc 

pleads 
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0.  e*  i9i4« 
is;* 

I  Kcb.  5?!. 
Ktyin.  85* 

flea,  Yhat  he 
hath  not 
broken  the  Oo<« 
venant,  Vc, 
Stra.  7;d. 
Cowp.  7t6* 
a  Term.  Rep* 
4sr. 
Toft,  185. 
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pleads  that  he  bad  not  broken  the  Covenant,  aad  Hfot 
thewdpon  tried  In  Hampjhire,  where  the  Covenant  is 
fuppofed  to  be  made^  and  Verdift  for  the  Plaintiff: 
Whereupon  it  was  moved  ia  Arreft  of  Judgment,  That 
It  ought  to  have  been  tn«d  in  Betkjhirey  wh«rc  tha 
'  Houfc  ia,  and  where  the  Repairs  arc  to  be  made :   Td 
which  it  was  anfwered.  That  where  the  Caufe  of  ASioa 
arifes  on  a  Thing  in  two  Countiesj  the  Plaintiff  has 
EletSlion  to  bring  it  in  which  Couhty  he  will;  as  where 
it  arifes  on  the  Covenant  made  in  one  County,  and  on 
the  not  repairing  in  another*    To  which  it  was  replied. 
That  true  it  is,  fo  it  is  ia  many  Cafes,  where  on  a  ge- 
neral Iffue  divers  Things  in  divers  Counties  are  to  be 
tried ;  as  where  a  Man  brings  Debt  for  an  Efcape  on  an 
Arreft  ia  one  .County,  and  an  Efcape  in  another,  there 
on  Nil  debet  both  arc  triable,  viz.  the  Arreft  and  the 
Efcape,  and  both  are  triable  in  that  County  where  the 
Plaintiff  will  at  his  ElciSlion  bring  his  ASion ;  and  yet 
there  if  the  Arreft  be  traverfed,  the  Trial  fiiall  be  ia 
the  County  where  the  Arreft  is  alledged ;   and  if  the 
]ffcape  be  traverfed,  it  fhall  be  tried  where  thd  Efcape 
is  alledged*    And  here  when  the  Breach  is  alledged  in 
not  repairing,  and  the  Iffue  is  Non  *in/regit,  &c.  this 
fliall  be  intended  only  an  Anfwer  to  the  Breach  (al- 
ledged) viz.  That  he  hath  not  broken  the  Covenant  for 
want  of  Repairs ;  and  fo  that  is  the  only  Matter  triable, 
and  that  only  where  the  Houfe  lies,  and  cited  JBrp. 
IJfue  19.  2z  H.  6.  13,  23.  16  /T.  7.  I.  *  44  jS,  3.    And 
of  this  Opinion  were  the  whole  Court,  except  Jfyndham^ 
who  agreed.  That  a  particular  Iffue  fhall  bring  the 
Trial  to  the  County  where  the  Matter  in  Iffue  arofe, 
and  out  the  Plaintiff  of  his  EleSion  ;  but  he  held  that 
Non  inf regit  Conventionem,  is  not  fuch  a  particular  Iffue, 
but  other  Things  may  be  given  in  Evidence  thereupon: 
But  by  the  Opinion  of  the  three  others.  Judgment  wa^ 
ftayed. 


Terry  againft  Hooper. 


uiUau^uvL  of  f^  A  S  E,  for  that  the  Plaintiff  being  a  Lime-burner, 

IJ'^'^'^lJ  but  \^  the  Defendant  hzVing  Colloquium  oi  him,  faid  of 

fpoken°of*Uun  ^'°^  ^^^  of  his  Art,  He  is  a  cheating  Knave:  After  Vcx- 

and  ofhii     '  di(ft  for  the  Plaintiff  on  Not  Guilty,  it  was  moved  in 

'M^  Arreft 


c 

the 
the 
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Arrcft  of  Judgment,  That  here  is  no  Colloquium  laid  of  f^e  *6!^is!l' 
his  Art,  bat  only  of  himfclf ;  and  the  laying  the  Words  y.  ante  lu, 
to  be  fpoken  of  him  and  his  Art,  is  but  a  Calloguium  of  4  Bac.  Abr. 
the  Plaintiff  himfelf,  and  cheating  Knavt  of  a  Lime-  ^*^' 
burner  is  not  aftionablc  if  it  be  not  fpoken  with  re-  • 

fttence  to  his  Trade:  Whereupon  Judgment  was  ftayed, 
and  in  Hillary  Term  next  following,  ycnes  moved  for 
Judgment,  and  cited  i  Cro>  37i»  2  Cro,  674-  That  the 
Words  being  laid  to  be  fpoken  of  him  and  his  'J  rade> 
are  fufficient  without  any  Colloquium  either  of  him  or  his 
Trade,  they  being  found  by  ihe  Jury  to  be  fpoken  of 
him  and  his  Tr^de ;  and  of  this  Opinion  were  JVynd^ 
ham  and  Twyfderti  they  being  now  found  fpoken  of  him 
and  his  Trade.    But  Hyde^  Chief  Juftipe,  and  Kelynge 
were  of  a  contrary  Opinion,  and  the  Judgment  was 
ftayed,  the  Court  being  divided.  And  by  Kelynge^  Wynd^  ficandaloag 
ham  and  TwyfJkn,  an  hSAon  lies  for  fpeaking  fcandalous  ^er^cflo  a 
Words  of  a  Lime-burner,  or  of  any  Man  of  any  Trade  Profeffion.th^ 
pr  Profei&on,  be  it  ever  fo  bafe,   if  they  arc  fpoken  ^^«  aftioa- 
vith  Refcicncc  to  his  Profeffion.  **^^*- 


^  Bawdry  againft  Bujbtt.  *  P.  Ii$ 

A  Prohibition  prayed  on  a  Cuftom  alledged.  That  c«ftom  for 
all  Perfons  who  have  Lands  in  fuch  a  Village,  but  ^^y'^J'l^ 
inhabiting  out  of  the  Vill  (hall  pay  4^.  per  Acre  only  Acre  for 
la  Satisfaflion  of  Tithes :  And  that  the  Defendant  here  Tithes, 
fued  him  inhabiting  out  of  the  Vill  for  Tithes  in  kind 
in  the  Spiritual  Court-    But  the  Prohibition  was  de- 
nied, for  the  Cuilom  is  unreafonable  to  give  a  greater 
Privilege  to  Foreigners  than  to  Inhabitants,  who  are  at 
greater  Charge,  in  refpeA  of  their  Reiiancy,'  to  Repair^ 
aad  Vcftjnents  for  the  Church. 


Wheeler  agaiaft  Welch. 

ACTION  was  brought  in  ZonAw  for  calling  the  Cafe  for  can* 

PlaintiflF  IVhcre  iYitre^  which  was  removed  hither  i^i^^reiu 

fcy  HAtds  Carfus,  and  afterwards  remanded  and  tried  in  to't^VkcniJ 

tbe  Sheriff's  Court  in  London ;  and  on  the  Trial,  the  MdJi^fix. 

Words 
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« 
6.C.Raym.8x.  Words  were  proved  to  be  fpoken  9it  ClerkmweU^  i.#. 
iKeb.  578,  out  df  the  City  and  the  Liberties  thereof,  for  vhichl 
Viae  Nclf.  ^  demurred  jon  the  Evidence,  for  that  thofc  Words  fpoken 
tutw.33«,&V,  at  C/frir/ia/^//,  are  not  a6Uonable.  And  the  Jucgc  ovcr- 
4  ^        ruled  the  Demurrer  prefently ;  whereupon  I  prayed  him 

to  feal  a  Bill  of  Exceptions.  But  the  Parties  beiQg 
poor,  J  upon  their  Requeft  waved  it,  and  a  Vcrdifi  was* 
giyen  for  the  Plaintiff  and  455.  Damages, 

NoU^  The  Defendant  might  have  pleaded.  That  the 
Words  Were  fpoken  at  CUrkenwill,  and  have  traverfed 
the  fpeaking  in  London;  and  if  the  Judge  had  denied  to 
have  received  the  Plea,  the  Court  of  King'a  Bench 
would  have  granted  a  Prohibition* 


<>P.  117    *The  Dean  and   Chapter  of  St.  Paul's  againft 

Caj>eU, 
• 
Obliiation        T\  E  B  T  on  an  Obligation  conditioned  to  pay  to 

*'''"  fo  muchis   ^   ^^SZ'  ^"^^  (^  ^^^  ^*^   Money  as  J.  SI  ftiould 
^5.  flj^ii^3i|i'   declare  upon  an  Account  by  him  idated  between  the 
point,  is  with-  Plaintiff  and  Defendant,  to  be  due  from  the  Defendant 
o'f  3/J^i!of    ^°  ^^^  Plaintiff.     Whereto  the  Defendant  pleads.  That 
finding  pajUia  J'  S,  had  not  declared  any  thing  due  to  the  Plaintiff, 
itfror  on  a        fffuc  thereupon   and  Judgment  for  the  Plaintiff,  and 
thewubon,        thereupon  Error  brought,  and  the  Qjieftiou  was,  Whc- 
3.  c.  1  Kek      ther  the  Plaintiff  in  Error  Ihould  find  Bail  on  the  Sta- 
sis. ^90.  tute  of  3  Jac.  I.  c  8  ?    For  it  was  objected.  That  this 
was  not  an  Obligation  for  the  Payment  of  Money  <mly 
within  the  Words  and  Intent  of  the  faid  Statute,  which 
extends  only  where  a  certain  Sum  is  exprelfed  in,  the 
Condition;  and  therefore   Teh.  227.    Girling*s  Cafe, 
where  a  Man  recovered  on  an  infimid  compitajfet^  it  was 
adjudged  not  to  be  within  the  Statute :    And  U  Cafe  is 
there  cited.  That  a  Recovery  in  Debt  upon  Arbiti-a^ient 
^Trit  of  Error    is  not  within  the  Statute  :    And  a  Writ  of  Error  is  a 
a  Writ  of        yfrii  that  every  SubjeA  of  Right  ought  to  have,  ajid 
•  ^'             therefore  the  Statute  made  in'  Reftrain't  thereof  fliaU  be 
taken  ftridly.    And  of  this  Opinion  was  Kelynge^  but 
the  reft  of  the  Juftices  contra,  viz.  That  altho'  Writs  of 
Error  are  Writs  of  Right,  yet  they  are  for  the  moft  part 
ufed  for  Delay,  for  Remedy  whereof  the  faid  Statot^ 
\vas  made,  and  therefofe  was  to  be  taken  beneficially 

for 
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for  the  Subjcft.  They  agreed  the  Cafe  of  Girling^  and 
that  of  Debt  on  an  Award,  for  thofe  are  not  Anions 
on  a  Bill  or  Obligation  for  the  Payment  of  Money 
which  are  only  within  the  Words  of  the  Statute ;  But 
this  Adion  is  grounded  on  an  Obligation  made  for  the 
Payment  of  Money  only,  which  altho*  it  be  not  certain 
when  the  Obligation  is  made,  is  yet  certain  before  the 
Adion  is  brought ;  and  they  ruled.  That  the  Plaintiff 
ihould  take  his  Execution,  notwithAanding  the  Writ  of 
Error  brought^  except  the  Plaintiff  in  £rror  gave  in 
Bail  before  fuch'a  Day. 


♦  The  King  againft  Tk§mas.  -*  P.  1 18 

JflOMAS  was  indifted  at  Hereford,  the  next  EngUjh  JrUl  for  Mnr- 

County,  for  a  Murder  committed  at  Coj'/jK'in^^i/^j:   E^Jj^c^^ty^ 
Whereto  he  pleads.  That  he  was  at  another  Time  (/.  e.   Pita  that  be 
formerly)  tried  and  acquitted  of  this  Murder  at  the  ^"  f^j"?*.^^ 
Grand  Seffions  of  Wdes.    The  Attorney  General  re-  Sk#  GrandSef- 
plied,  That  Coyly  was  Parcel  of  one  of  the  Lordfhips  fiona  in  iraUs» 
Marchers ;  and  that  the  Stat.  i6  H.  8.  c-  6.  enables  the  f  K^b.^'^^ 
Jnftices  of  Gaol  Delivery  in  the  next  Englijh  County  to  Hawk.  P.  C* 
try  Traitors,  MurdercrSj  and  Felons,  for  Fafls  done  in  *m1' 
any  Lordfhip  Marcher,  as  if  it  had  been  committed  in  Atk!*il5^x8a. 
the  Engtijh  County ;  and  that  the  Acquittal  in  the  Lord- 
fliips  Ihall  not  be  at  any  Bar.     Whereupon  the  Defen- 
dant demurs ;  and  the  Cafe  was  oftentimes  argued  at 
the  Bar,  and  it  was  at  length  refolved  by  the  whole 
Court,  That  the  Defendant  fhould  be  -difcharged ;  for  " 

the  Reafon  of  the  making  of  the  Statute  of  %6  H,  8. 
wu  the  irregularity  of  Proceedings  in  the  Lordfliips 
Marchers.  And  by  the  Statute  of  27  H.  8*  c*  ^6•  the 
Lordfhips  Marchers  are  divided  into  the  lix  new  Coun- 
ties of  iVaUs,  and  the  Englijh  Counties  adjacent,  and 
the  Englijh  Laws  to  be  ufed  in  Wales f  and  they  are 
thereby  enabled  to  fend  Knights  and  Burgeffes  to  the 
Parliament  in  England ;  and  altho'  by  a  Provifo  in  this 
8(at«fee,<  the  Trials  for  Murder,  Treafon  and  Felony 
iimt  in  the  Lordfhips  Marchers  are  faved,  yet  that  was 
Wo^  the  Eredion  of  the  Court  of  Grand  Seflions, 
whic^  was  done  by  the  AA  of  3J.  //.  8.  c.%6.  And  that 
<liVul^  ail  the  Counties*  into  Divifions  wherein  the 

Grand 


Grand  Sefiions  arctpbe  held,  where  the  Trials  ate  (to  be) 
according  to  the  Laws  of  j^ngland ',  and  therefore,  whei^ 
after  this  AB  a  Man  is  tried  and  acquitted  at  the  Grand 
Scffions  of  Treafon,  Murder  and  Felony,  he  may  plca4 
it,  and  not  be  tried  again  for  the  fame  Oifence. 

JfTote,  This  Matter  was  doubted  at  the  Grand  Srfr 
fions,  and  therefore  to  have  it  fettled  here,  it  was  re» 
moved  hither  by  Certiorari,  and  refotved  as  aforfiaid,. 


f  P.  1 19         *  Th^  King  agaiaft  th^  Gfy  of  Cknterhury. 

AMemdamsto  A  Afun^^imKj  to  reftore  an  Alderman,  et^pelled  from 
?^®"  "  t^*  XjL  ^i«  Priority  and  Precedency  of  place  of  Mderman; 
Precedency.  ^^^  on  the  Return  thereof,  divers  Exceptions  were  take« 
•'<•-'  to  the  Return  and  difallowed ;  but  at  length  on  view  of 

vWe  poA^  n^f  ^^  Return  it  was  held  good,  and  nothing  further  done* 

Nhie,  This  kind  of  Mandamus* 

And  fee  hereafter /«^.  187.  9i  Mandamus  to  gr2Lni  aa 
Adminiftration.  And  Ux  zd  Shower,  pa^.  48.'  to  prove 
a  Will. 


Coxe  againft  Smithe, 

Cafe  for  a  g^  A  S  ]B  for  that  he  being  an  Officer  of  the  Gafton* 
«ufi5*Mi  to  ^  Houfe,  the  Defendant  made  a  felfe  Affidavit  againft 
lofe  his  Office,  him  in  Chancery,  touching  malffsafance  in  his  Office; 
H^^id*"^*  97-  and  afterguards  petitioned  the  Commiffionera  of  theCnf-^ 
at^%T.^*  toms  againfl  him,  and  thereupon  caufed  him  to  be  tun- 
1  Sid.  131.        ed  out  of  hb  Place :  After  a  VerdiA  (upon  Not  guilty) 

for  the  Plaintiff,  it  was  .moved  in  Arreft  of  Judgment^ 
That  ne  A/6lion  lies  for  the  making  of  a  Falfe  Oath, 
Owenz^S*  2Cra.6oi.  Hutu  ii*  Po^.  144.  i  Leon. 
107.  and  that  ho  Aftion  lies  for  the  Petition,  bccanfe 
it  is  done  in  a  Oourfe  of  JuAice.  But  (fuid)  hj  ^ 
Court.  The  Adion  is  not  founded  on  the  Oatb,  mox 
on  the  Petition,  but  tfaofe  are  only  Inducements  to  |>roi9 
the  malltious  procurement  to  have  himr  turned  out  of 
his  Place ;  and  that  it  was  falfly-  and  malicioufly  done, 

is 
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isAowfoqnd  by  theVerdiA;  and  tbey  gave  Judgpienl; 
for  the  FlaiAtiff. 


t  Tombes  ag'ainft  ffhrinpqn,  *  ?•  lao 

A   Scire  Facias  as  Adminiftratorof  r<7mi«thc  Ipteillate,  A  9u6on  es- 
upon  a  Judgment  recovered  againft  the  Defendant  5errd<^*iioir 
by  the  InteAate :    The  Defendant  pleads  that  the  In-  except  a  F^k 
teftate  killed  himfelf,  and  fhews  an  Inquifition  found  ^'^    ^. 
thereof  before  the  Coroner,  in  the  Times  of  the  late  66,548,699. 
Ufurpation.    The  PlaintiflF  replies  the  general  Pardon   i  Sid.  167. 
of  12  Car.  z.  whereby  the  King  pardons  all  Felonies,  vf*J^n^te^^ 
Debts,  G^c.    The  Defendant  demurs;  and  now  it  was  sshow. ^S4* 
adjudged  on  Argument,  That  by  the  Pardon  the  Crime   f  Mod.  ios> 
Qi.FelodefiVfKS  pardoned,  as  was  formerly  adjudgeA  *Mod.5^- 
iil  the  Cafe  of  the  King  and   Jf^ard,  the  Executor  of 
Wentwortk,  in  Mich,   iz  Car.  %.  in  B,  R*  (which  fee 
here  before  f>  8.)  but  the  Pardon  does  not  reftore  the 
Debt  vefted  in  the  King  by  the  Inquifition  before  the 
Pardon,  without  Words  of  Reftitution.     But  to  this  it 
vas argued.  That  the  Inquifition  taken  in  thofe  Tina^ 
was  void,  and  is  not  conSrmed  or  made  gpod  by  the 
Stat.  12  Otr.  2.  c.  3.  for  the  cdntinuance  df  judicial 
Proceedings  not  being  inferted  under  any  of  the  Titles 
in  that  A^Sl;    whereto  it  was  anfwered  and  refolved. 
That  whether  it  were  committed  by  the  A61  or  not,  it 
was  yet  good  at  the  Common  Law,  for  the  Coroner  be^  Coroner  eUa* 
ing  eleAed  by  the  County,  his  Ofl&ce  does  not  determine  ^*^Jj* 
by  the  King's  Death.    But  they  would  not  award  Exc-  not  determtne 
cation  for  the  Plaintiff,  beeaufc  they  held  the  King  had  by  the  KiAi^t 
Title  to  the  Debt.     Whereupon,  one  Lock  was  promifed  P«*^ 
>i Grant  of  the  Debt  by  the  King;   and  in  Hillary  f6 
Ctr-  2«  J?.  R*  brought  a  Scire  Facias  againft  Etkrington, 
and  fliewed  the  Felony  defe,  ,and  the  Inquifition,  and 
the  King's  Grant  to  him :    The  Defendant  pleads  the 
general  Pardon,  and  it  was  now  refolved  again,  That 
the  Crime  of  Feh  de  fc  is  pardoned,  and  is  not  within 
the  Exceptions  of  Murder  in  the  A<ft  of  Pardon.    And  J^'^*^/. 
Scemd^,  That  though  the  Crime  be  pardoned,  yet  the  q^^^^ 
Debt  is  not  reftored  to  the  Adminiftrators,  being  vefted  not  reftore  th» 
in  the  King  by  the  Inquifition,  no  Words  of  P^eftitution  <^^  "^^ 
hdng  in  the  kS(.  But  the  third  Gtueftion  was,  WTiether  J  rSSS! 
theOebt  is  not  eztinguifhed  in  the  Hands  of  the  Debtor, 

by 
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by  the  fifth  Branch  of  the  Aft,  which  pardons  and  re* 
leai^s  all  Caufesy  Things^  Quarrels,  Suits,  yudgmenU  and 
Executions  not  excepted  in  the  AB.     And  as  to  this  it  was 
fa  id  for  the  Plaintiff.     Firjl,  That  the  Commencemtnt 
of  this  Claufe  is  a  pardon  of  Treafonsy  Offences y  &c. 
*  p.  121      and  the  Words  Judgments  and  Executions  fhail  be  ""  fa- 
tis&ed,  and  refers  only  to  Judgments  and  Executions  for 
the  Offence,  and  not  Judgments  and  Executions  for  the 
Debt.     Secondly  The  Cfaufc  fhall  be  fatlsfied  with 
Judgments  and  Executions  originally  (due)  to  the  King, 
and  fhall  not  include  Debts  which  came  to  the  King  by 
The  Kine  par-  ^^ffignment  or  Forfeiture.    Thirdly,  The  Pardon  is  to  all 
menu andEx-  Subjects,  and  the  Defendant  in  his  Plea  avers  that  he  is 
tfcutions,  a       nfodo/uhditusy  ai^d  that  may  be  by  Naturalization  fmce; 
jadgmcnt  that  ^jij  if  1^  yras  not  a  Subje<3:  at  the  Time  of  the  A61,  he 
by^Affigamcnt  ^*  "^^  withiu  the  Paitlon ;  and  as  to  the  firft  and  fecond 
is  parcbaet)       of  thofe  Objections  it  was  anfwered  by  Jones,  That 
thereby,       ^    though  the  Claufe  in  the  Statute  fpeaks  of  Treafons 
and  fuch  Offences,  yet  afterward?  the  Claufe  contains 
Rents,  Arrears  of  Rents,    Forfeitures,  Penalties,  and 
many  other  general  Words,  as  Bonds,  Securities,  ^c, 
and  therefore  it  is  to  be  taken  generally,  and  (hall  be 
extended  to  the  Cafe  in  G^eftion:  ^nd  of  this  Opinion 
were  Hyds  lind   Twyfden  on   the  firft  Argument,  but 
Wyndham  and  Kilynge  were  of  a  contrary  Opinion. 
And  as  to  the  Cafe  of  Sir  George  Biniony  cited  to  be  late- 
ly adjudged  in  the  Exchequer,  That  Debts  ^^hich  came 
to  the  King,  by  Affignment,  were  not  pardoned  ;  Sir 
George  Binion  w^s  an  Apcomptant,  and  in  Arrear;  and 
by  the  tenth  CUufe  of  the  A61,  fuch  Accounts  are  ex- 
cepted out  of  the,^  Ps^rdoh  ;  for  J  5,  being  indebted  to 
Biniony  Binion  afligned  the  Debt  to  the  King  for  the  bet- 
ter Recovery  thereof,  to  be  paid  to  the  King  in  Satis- 
faflion  of  his  Accounts,  and  the  Court  at  firft  held  it 
difcharged :  But  afterwards  for  that  it  came  to  the  King 
in  Lieu  of  the  Account,  they  by  Equity  of  the  A<ft  held 
it  to  be  excepted  as  the  Account  itfelfwas;  h\it  Hale 
ChieP Baron,  and  the  whole  Court  of  Exchequer,'  al- 
ways ever  fince  the  pj|adon  have  adjudged.  That  Debts 
coming  to  the  -Kling  by  Affignment,  were  pardoned  as 
well  as  Debts  originally  due  to  him.     And  as  to  the 
third  (Queftion)  the  Word  fuhditus  fhall  be  taken  in 
the  more* worthy  Senfe,  viz^    a  Subjeft  born;    as  the 
Feaft  of  St.  M'chad  ftiall  be  taken  for  St.  Michael  the 

Arch- 
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Archaogel.     But  it  was  adjourned^  and  the  Cafe  wa< 
again  argued  ac  the  Bar  iu  Eajier  Term,  16  Car*  z*  and 
then  Hydg  Chief  Jufticc  doubted  more  than  before;  but 
Kelynge  having  fpol^en  with  the  Chief  Baron  TJale^  and 
being  fatisfied  by  him  of  the  Courfe  of  the  Exchequer, 
and  the  Cafe  of  Binion  to  have  been  as  was  before  de- 
clared by  JonesT^  he  altered  his  Opinion,  and  held  the 
Debt  to  be  difcharged  in  the  Hands  of  the  Debtor. 
IVyndkam  continued  his  former  Opinion,  but  it  was  ad- 
journed; and  afterwards  iu  Trin^  16.  Hydehtm%  *  dead,    *  P.  i  J^ 
it  was  adjudged  by   Twyfden  ahd  Kelynt^e,     I  hat  the 
Debt  wa  difcharged  ;  IVyndkam  continuing  his  former  Plea  chat  he  is 
Opinion.     But  all  agreed  that  modo  fubditus  was  fuffi-  f^'itnM"^  n^ 
cient,  and  (hall  be  intended  to  have  been  always  fo.  turai  one,  and 
And  Judsment  was  given  for  the  Defendant.  ^^*t  he  was 

7  °  always  fo. 


Palmer  zg^dntt  Fletcher. 

CASE  was  brought  for  flopping  of  his  Lights.  The  A  Man  builds 
Cafe  was,  a  Man  erefled  a  Houfc  on  his  own  *ft"prrt^of"hi. 
Lands,  and  after  fells  the  Houfe  to  one,  and  the  Lands  Land«  and  af- 
adjoining  to  another,  who  by  putting  Piles  of  Timber  ter  fells  the 
on  the  Land,  obftrufted  the  Lights  of  the  Houfe  :  And  f jjhe'^i^n^ 
it  was  refolved.  That  although  it  be  a  new  MciTuage,  to  another,  he 
yet  no  Perfon  who  claims  the  Land  by  Purchafe  under  ?"JJ5*^^^" 
the  Builder,  can  obftruft  the  Lights  any  moi:e  than  the  Jjghis. 
Builder  himfelf  could,  who  cannot  derogate  from  his  s.  c.  i  sid. 
own  Grant,  by  Twyfden  and  JVyndham  Juftices,  Hyde  i^^'**^g 
being  abfent,  and  Kelynge  doubting*    For  the  Lights  ,  ^^b]  ^J' 
are  a  necefiary  and  eflential  Part  of  the  Houfe.     And  625.  ^94* 
Kelynnre  faid,  Suppofe  the  Land  had  been  fold  firft,  and  ]l^^^^^^' 
the  Houfe  after,  the  Vendee  of  the  Land  might  flop  j^Mod.%5. 
the  Lights ;  Twyfden  to  the  contrary  faid.  Whether  the  1  Mod.  ss- 
Land  be  fold  firft  or  afterward,  the  Vendee  of  the  Land  239,^274.^^^' 
cannot  flop  the  Lights  of  the  Houfe  in  the  Hands  of  %  Lev.  194, 
the  Vendor  or  his  Ai&gnees ;  and  cited  a  Cafe  to  b^  fo  i  sid.  167. 
adjudged ;    but  all  agreed.   That  a  Stranger  having  3  r^i™  k.  com. 
Lands  adjoining  to  a  Meffiiage  newly  ere£led,  may  flop  217. 
the  Lights;  for  the  BuildAig  of  any  Man  on  his  Lands,  i^\^^^'J^^ 
caunot  hinder  his  Neighbour  frt)m  'doing  what  he  will    *'  ^'  ^* 
with  his  own  Lands ;  otherwife  if  the  Mefltia^e  be  an* 
cient,  fo  that  he  has  gained  a  Right  in  the  Lights  by 
Preicription.  ^nd  afterwards  in  Mich.  16  Car.  z.  B.  R. 

/  a  like 
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a  li^e  Judgment  was  given  between  the  fame  Parties, 
for  efeSihg  a  Building  on  another  Part  of  the  Lands 

fiurchafed,  whereby  the  Lights  of  another  new  Mef- 
uage  were  obfttu<5lcd, 

* 

*P*  123'  *  The  King  agaiaft  the  Goveif'nors  of  the  new 

Waier-worh*  London. 

AMati^mut  k  Mandamus  was  prayed  for  refloring  him  to  the 
Trwfurer  o!^  -ljL  Treafurerfliip  of  the  Company,  which  was  much 
the  new  Wa-  oppofed  by  Coleman  and  Powys^  becaufe  it  was  only  a 
^ilJjoV^*  Thing  of  private  Concernm^int,  and  not  touching  the 
«-a  *Si(L  x6o.  Publick ;  and  of  this  Opinion  was  JVyndham^  and  that 
iKeb.625.  it  did  not  lie,  nor-for  a  F^low.of  a  College,  nor  had 
J^/^iV*^     it  been  ever  feen  that  a  Mandamus  was  granted  to  re- 

flore  an  Abbot,  a  Monk,  a  Knight-Templar,  or  Hof- 
pitaller,  &c.  But  it  was  ftrongly  preffed  by  Maynard^ 
and  the  Attorney  General,  and  fVyldt  (all  of  the  King's 
Counfel)  to  have  the  Writ,  and  they  faid  it  concerned 
the  King,  who  had  an  Intereft  in  the  Waterworks,  v/i, 
certain  Parts  or  Shares-  And  Tzoyfden  held.  That  the 
Mandamus  well  Uy,  but  to  Hyde,  Chief  Juftice,  it 
feemed  that  it  did  not,  becaufe  a  private  Corporation 
and  a  private  Office ;  but  at  length  they  confentcd  that 
the  Writ  flipuld  go,  and  they  would  conlider  further 
upon  the  Return  thereofi 

The  King  againft   Cooh 

Ko  Pledges  OB  A  N  Information  at  the  Seffions  of  the, Peace  in  the 
\\o  ^'^'^''^7  "  County  of  Hertford  for  ufing  the  Trade  of  a  Mcr- 
bnUn^Debt'*^  cer ;  and  Judgment  thereupon,  on  which  Error  was 
qui  tarn,  ^cl  brougbt  hcre  and  affigned,  that  there  were  not  any 
mljlTsUr*^*  Pledges  de  Profequendo^  and  the  Plaintiff  might  be  non- 
5.  arfd  not  ***  fuited  and  amerced.  But  faid  by  the  Court  in  Debt  qui 
fTLidi per  Curiam*  tam  he  may  be  nonfuited  and  amerced,  but  not  in  an 
liiT  *  '^^  Information,  and  therefore  there  need  not  Pledges.  Tjdly^ 
Ante  loSi  Thc  Venire  is  Prceceftum  efty  and  it  is  not  faid  ftr  Cw- 
I  Wilf.aztf.  Ttamy  and  the  Judgpient  is  conjlderatum  efi,  and  hot  faid 
4^a»  8^7.         ^^  Curiam,     jdly.    The  Venire  facias  is  duodecim  Kberos 

&  legates,  homines,  and  it  is  not  faid  de  Burgo  or  de  Civit* 
ate  de  Hertford i  and  for  thefe  laft  Caufes  Judgment  was 

reverfed* 

jienii* 


(     X24    ) 


Term.  Sand.   Hill 


ANNO 


.ij^k  x6  Car.  IL  in  Banco  Regis. 


The  King  againft  Sir  John  Jack/on. 

IN  Trefpafs  between  Sir  John  Jadfon  and  Pr/wfl/^,^Konew  TriU 
I  the  Verdifl  being  againft  Primate,  he  indited  the  '^^^^^'^^ 
Wtneffes  of  Perjury ;  which  being  at  Iflue  and  brought   Defendant  li 
to  Trial,  Sir  ^r.Aw  commanded  his  Servants  to  beat  and  acquitted,, 
imprifon  the  Witneffcs  which  were  to  prove  the  Perjury,  y'std-^i/t  '** 
fo  that  they  did  not  come  to  give  Evidence,  whereupon  154,  ' 
the  others  were  acquitted.     And  Primate  (after)  moved  '  Keb-  ii4f 
for  a  new  Trial  of  the  Perjury,  which  was  denied,  it  J^J'^!  ^^ 
being  in  a  Criminal  Cafe,  wherein  the  Party  being  once 
acquitted,  ihall  never  be  tried  again.     But  the  Court 
directed  an   Information  againft   Jackfony  which  was 
done,  and  he  convi6led.     And  now  U  was  moved  in 
Arreft  of  Judgment,  That  the  Information  was  by  way 
of  Kecital  how  an  Iffue  was  joined,  and  does  not  pofi- 
tivcly  fay,  then  an  Iffue  was  joined  and  appointed  to  be 
tried,  Gfc.     But  it  was  not  allowed,  it  being  only  by 
iray  of  Inducement  to  the  Suit  on  the  Information, 
which  is  for  the  Batteiy  and  the  detaining  the  Wit- 
neSes.    2d.  Objedtion,  That  the  Information  is  againft  informatioa 
Jackfon  for  procuring  A*  and  £.  to  beat  and  imprifon  >ga»nft  A.  for 
the  Witneifes,  and  Jack/on  only  tried  and  conviflcd,  and  JI5  r'tnLt 
tlic  others  never  yet  tried ;    10  that  it  does  not  appear  mit  aTrer|»fs« 
that  they  were  guilty  of  the  Batteryand  Imprifonment,  he  may  be 
and  then  Jackfon  cannot  be  guilty  of  the  procuring  of  Se  Proctr^- 
that  which  does  not  appear  to  have  been  done.     But  it  ment,  tho*  the 
was  rcfolvcd.  That  he  commiinding  the  fame  to  be  done,  •^hcrs  are  no* 

is 
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th^  p?^  ^^  ^  *  Principal  and  not  an  Acccflary,  and  he  being  found 
Ante9.x*o»63.  guilty^  it  fhall  be  intended  that  the  Fa£l  was  done;  and 
itgA,  ig^s,  196.  the  Court  impofed  a  Fine  of  iooqL  upon  Jackfon^  and 

that  he  fhould  find  Sureties  for  the-Good  Behaviour 
for  a  Year  before  he  fhould  be  difcharged.  But  being 
*  P.  125^  fpecially  *  committed  by  the  Court  at  the  King's  Suit, 
A.  Prifoner  fur  they  ordered^  that  no  A6(ion  or  Execution  fhould  be  put 
^*j^*"5  not  ^ipon  him  during  his  Imprifonment  vrithout  Licence  of 
cutcdat  aSub-  the  Court ;  And  afterwards  Primate  mored  to  have  Part 
jjca's  Salt.  of  the  Fine  allowed  him  towards  his  Charges,  and  there* 
ttveSc^Pro-  ^^  the  Court  would  x:onfider.  And  Note  in  the  faiiic 
iccutor  part  of  Term,  in  .Sir  Charles  Stanley*^.  Cafe,  the  Court  would 
the  Fine.  not  permit  him,  being-  in  Prifon  at  the  King's  Suit,  to 
?td.'.t        be  charged. 

Kel.  86,  S7. 

Sherock  againft  Boucher. 

A  Prebendary  A  Prohibition  was  prayed,  on  which  the  Cafe  ap- 
who  has  a  Fc-  jfx  pearcd  to  be,  That  a  Prebendary  who  had  a  pe- 
Sr'ctend*  c«15ar  Jurifdiaion,  made  a  Leafe  of  his  Prebend,  with 
<i.iftheLcflc«  all  ProjitSy  Commodities  and  Advantages ^  t^c.  thereto  be" 
Swm^^^  &«^/^r^.  And  the  Queftion  was.  Whether  the  Ecclefi- 
8.aRayin.88.  aftical  Jurifdiftion  fhould  pafs  to  the  LeiTee,  fo  that  he 
1  Bi.  Rep.  %i.    might  make  a  CommiiTary  to  hold  Courts  or  not  ?  And 

?T«m/iep.  ^'^^  ^^^^^  J^?*^^  ^^^  JVyndham  held.  That  it  fhould 
55z/  *  not,  for  that  it  is  annexed  to  the  Spiritual  Perfon,  and 

not  to  the  Layrbody  of  the  Prebend :  And  fVyndham 
faid.  The  Commiffary  is  only  the  Deputy  of  the  Pre- 
•  /  bendary  (as  Prebendary)  which  his  Lcffee  'could  not 
make  for  him.  Kelynge  and  Twyfden  held  to  the  con- 
trary, and  that  it  was  annexed  to  the  Body  of  the  Pre- 
bend, and  pafied  with  it.  But  this  being  the  firft  Motion, 
it  .was  appointed.  That  the  Plaintiff  fhould  declare  on 
his  Suggeflion,  and  that  the  Defendant  fhould  demur 
thereupon,  fo  as  to  bring  the  Point  judicially  in  €(uef- 
tion. 


The 
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The  King  againft  AldeYman  Sterling  and  feventecn 

Others. 

INFORMATION  againft  them,  for  that  they  with  j^J^J^^^^^ 
divers  others  of  the  Brcwei-s  of  London  did  fa6tioufly  ^acy,  Dbt  iay- 
tnd  unlawfully  afiemble  themfelves,  and  confpire  to  ing ^i  ©"^rwi*. 
impoverifti  ihe  Eiccifemen,  and  made  Ordcrsj  That  no  ^'^'  *  ^^ 
Small-Beer  called  Gallon  Beer  Ihould  be  made  for  fuch   i  Kcb.  650. 
or  fo  long  Time  to  be  fold  to  the  Poor,  nor  no  Ale  but  v.  ante  10, 62. 
of  fuch  a  Price,  with  intent  to  move  the  common  People  ^[^^  p^^^ 
to  gull  down  the  Excife-Houfe,  and  bring  the  Excife-  543, 3^/ 
Men  into  the  Hatred  of  the  People,  and  to  impovcriih 
and  difable  them  from  paying  their  Rent  (being  then 
118000/.  per  Ann,)  to  the  King;  and  *  on  Not  guilty      *  p,  j^G 
pleaded,  they  being  found  guilty  on  a  Trial  at  Bar  of 
affembling  and  confulting  to  impoverifli  the  Exclfe- 
Men,  and  Not  guilty  of  the  Relidue,  It  was  moved  in 
Arrcft  of  Judgment,  j/.  That  there  wanted  F/£sf^r/K/.y  ]^''^^^^l^^  ^^ 
in  the  Information  ;  But  held  by  the  Court  it  was  well   impoveiiftith^ 
cnoagh  without  it,  the  Information  being  for  plotting  Excife-Mcn 
aad  contriving  which  may  be  without  Force,     'idly,  ^^^jj^f^^one* 
That  they  arc  found  guilty  only  of  the  confpiring  with- 
out any  A^  done,  for  they  are  found  Not  guilty  of  t*he 
making  the  Orders,  &c.  and  this  is  only  againft  private 
Men,  and  not  punilhable  at  the  Kings  Suit,  but  by 
Suit  by  the  Parties,  if  they  are  endamaged   thereby. 
3^(y.  That  the  contriving  to  impoverifli  the  Excife-Men, 
i5.uncertain  what  is  meant,  and  it  may  be  by  bringing 
ASions  againft  them  for  juft   Debts.     To  the  firft  of 
"which  Objcflions  it  was  anfwered  by  the  King's  Counfel, 
That  this  Confpiracy  tends  to  the  Public,  bccaufe  it 
concerns  the  Lofs  of  the  King's  Revenue.     And  as  to 
the  fecond  Obje^Slion,  the  Information  fays.  That  it 
waa  fa£tioufly  and  unlawfully,  and  is  fo  found  by  the 
Jury,  which  well  Enough  explains  what  kind  of  Im« 
povcrifliment  is  intended,  and  a  confpiring  ^o  do  an  un- 
lawful Thing  is  punifliable  without  any  Ovcrt-acSl  done, 
as  9  Co.  Ref.  Poulttr*s  Cafe,  Moor  788.  and  the  fame  in 
the  Lord  Grays  Cafe,  and  Scrogg  arid  Midwinter^  Cafe 
in  the  Star-Chamber  1636.    And  the  whole  Court  gave 
theii  Opinions,  That  Judgment  fliould  be  given  for  the 
King.    And  Hyde,,  Twyfden  and  Kelyngc  held.  That  the 
tare  Conlpiracy  in  this  Cafe  to  diminilh  the  King's  Re- 
Part  L  K  '     venuei 


d«venl  Men 
jointly  con- 
viaed,  fined 
fevarally.    * 
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venue,  without  any  aA  done,  is  finable.  27  Ajf.  44/ 
43  4^*  ^o*  IVjTtdhdtn  faid.  That  if  it  was  no  more 
than  a  Confpiracy  without  an  A&.  done,  it  was  not 
punilhable,  but  that  here  was  more,  viz.  a  Confede- 
,  racy  and  a  Coadunation,  by  aiTerobling  theinfeWes  to 
this  Furpofe,  and  he  cited  45  E.  3.  19.  And  fo  all 
agreed.  That  they  (hould  be  fined,  but  not  jointly,  but 
feparately,  according  to  their  Ability,  with  zfalvis  con- 
tenementis ;  and  thereupon  they  nned  SteAing  1 000 
Marks,  and  the  others  300  Marks  each. 


*  P.  127 

Where  the 
Plea,  is  Mo 
Award,  you 
cannot  rejoin, 
a  void  Award. 
S.  C.  I  Sid.180. 
i  Keb.  678. 
2  Saund.  24, 
189. 
Poft,  133. 


Vide  ante  85* 


*  Morgan  againfl  MaH. 

DE  B  T  tfn  an  Obligation  conditioned  to  perforrt 
an  A^^ard.  The  Defendant  pleads  no  Award;  the 
Plaintiff  replies  and  (hews  an  Award,  and  aflBgns  a 
Breach ;  the  Defendant  rejoins,  and  fhews  another  Mat*- 
ter  in  Controvcrfy,  of  which  the  Arbitrators  had 
Notice,  bat  made  no  Award  thereof;  ahd  fo  the  Award 
was  void^  the  Stibmiffion  being  with  an  Ita  quod.  But 
by  the  whole  Court,  This  Rejoinder  is  a  Departure, 
for  ho  award  is  none  at  all,  and  is  not  to  be  maintained 
by  fhewing  the  Award  to  be  void  ;  but  he  ought  at  firft 
to  have  pleaded  the  Award,  and  alfo  that  other  Matter, 
whereby  it  was  void.  And  Judgment  was  given  for  the 
Plaintiff,  as  it  was  in  a  like  Cafeljefore,  between  Hmoi 
znd  LaundeTy  Mich,  14.  of  this  King,  in  this  Court* 


The  Leflbr 
brings  Debt  a- 
gainft  Admi- 
niilrators  of 
the  Leilee  af- 
ter an  Aflfign- 
ment  by  hiiUt 
S.  C.  X  Sid. 
440>  2^.  402. 
I  Keb.  839, 

4  Vent.  909. 
1  Saund.  13^, 
to  141,  &c. 
aid. 


f 

Helier  againft  Cafcberti 

DEBT  for  Rent  by  the  Leffor,  againft  the  Admi- 
niftrator  of  the  LefTee,  who  pleads.  That  before 
the  Rent  was  due  he  had  afligned  the  Term,  whereupon 
the  Plaintiff  demurs.  And  after  ^  divers  Arguments,  it 
was  in  Trinity  Term,  1 7  Car.  2.  adjudged  for  the  Plain- 
tiff, by  Twyfdeny  JVyndkam  and  Kelyngty  {Hyde  the 
Chief  Juftice  being  then  dead)  for  the  Privity  of  the 
Contrad  continued  between  the  Leffor  and  the  Admi- 
niftrator  of  the  Leffee,  as  it  wasT>f  tween  the  Leffor  and 
Leffee  themfelves :  And  this  is  not  contrary  to  Overitm 
and  Syddaf%  Cafe,  cited  in  fFalker'a  Cafe  111.3  ^^'  *"* 
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Pofhafn's  Reforts;  for  there  the  A£)ion  was  brought  by  %  show;  i%p 
the  Succeffor  of .  the  Prebend,  againft  the  Executor  of  K'^lf  n"^ 
thcLeffee;  and  Privity  of  Comtaft  fliall  not  go  to  the  95%ii.*io9,  * 
Succeffor  any  tnore  than  to  the  Heir,  and  the  Heir  of  »36.  i45« 
the  Lcffpr  ihall  not  maintain  Debt  againft  the  Executor  y^di  a^biiv. 
of  the  Leffee  after  Aifignment,  becaufe  no  Privity  of  485. 
Contrad,  but  only  of  Eftate  defcendcd  to^him.    And  *  ^*<^*  ^^^:  ^^* 
here  JVyndham  faid.  That  an  Executor  cannot  waive  a  f©^™  ^^ 
Term  fo>  but  that  he  (hall  be  charged  for  the  Rent  if  Executor 
has  Aflctsi  for  he  is  bound  to  perform  all  Contrafls  of  yhcn.andhow 
the  Lcffor,  if  he  his  Affets,  be  the  Rem  above  the  Value  ,  Tc"?m*  '^"''* 
of  the  Land  or  not,  which  was  not  denied ;  and  Kelynge  Vide  3  co.44. 
laid.  That  he  cannot  fo  waive  it,  but  that  he  fliall  be  ^J^'* 
charged  in  the  Detinety  on  which  the  AiTets  ftiall  come  ^^  *    *"' 
uiC^ueftioni  ♦And  if  he  continues  the  Poffcffion,  he  ftiall     *  p,  128 
be  charged  in  the  Debet  &f  Detinet  in  refpeft  of  the  Per-  3  moA  its, 
ccption  of  the  Profits,  whether  he,has  Aflels  or  not;  to  ^^\ 
which  T^yfden  Jigrced.  3  u;.*?.**'' 

JVirf^,  Michaelmas  Tcrnl,  ztF.&M.  ih  the  Common  J*^">-  "^ 

Pleas,  Rot ^  there  was  the  like  Cafe  between  CoskiU  ,  widl^Ss!*^ 

^nd  Fru^oftj  as  the  principal  Cafe  here,  and  the  like  aDanv.5o4» 
Jadgtneni. 


At  LenuAffizts  at  Southwark, 

Earl  oi  Peterborough  againft  Sir  Thomas  Biudwotth, 

AN  Ejcament  was  tried  before  JBrtdgman,  Chief  ^^f j*"?^" ^ 
Jufticeof  the  Common  PleMj  and  on  the  Evi-  Ji"dccUrea 
dence  the  Cafe  was.  That  a  Difleifdefievied  a  Fine,  and  theUfettbere^ , 
declared  the  Ufc  thereof  by  Deed  to  lie  Conuzee.   And  '^^' 
Bridgman  held.  That  it  fliould  not  enure  to  the  Ufe  of 
the  Difieifor,  bat  if  no  Uie  had  been  declared,  it  fliould 
have  been  to  the  Ufe  of  the  Diffeifory  and  extinguiflied 
the  Right  of  the  Diffeifee*    And  it  was  intended  to  have 
been  found  fpecially ;  but  the  Jury  .g*^c  their  Verdidl 
ftt  large  againft  the  Dire\5lion  of  the  Court* 


K  %  Terotino 


"Tl 


(    li9    ) 


Termino  Pafchae, 


ANNO 
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■Si 


^mUmLt^ 


Cafe  for  a  rta- 
liciotuAttach- 
inent  of  ano* 
ther's  Goods. 
8.  C.  I  Keb. 

2  Sid.  1 8^. 
I  Salk.  14,  15. 
a  Shotr. 
€  Mod.  «5, 
ai6,  z6u 


Scitnternotnt* 


For  ill  Lntin, 
<t  an  Angltce 

Word,  no  Da- 
ina^es* 

"^ide  ante  48, 
99. 


Sanders  againft  T&welL  ' 

^^ASE  was  brought  for  that  the  Plaintiff  haring 
\j  among  other  Things  two  duodenasy  Angllce  Dozens, 
oiGuns  in  the  Poffeffiori  of  J.  5.  the  Defendant  did 
falfly  and  malicioufly  attach  them  in  the  Hands  of  the 
faid  y.  5.  as  the  Goods  oi  A.  foT  a  Debt  due  to  him  bjr 
A.  After  Vcrdidl  it  was  moved  in  Arreft  of  Judgment, 
That  the  A6lion  did  not  lie,  Hrjly  Becaufe  an  At- 
tachment is  a  legal  Suit  in  a  Courfe  of  Law,  for  which 
no  Afiion  lies ;  but  all  the  Penalty  is.  That  he  fhall  pay 
Cofts  on  a  Nohfuit,  or  Verdift  againft  him,  if  he  found 
he  has  no  Right,  F.  iV.  S.  49.  £^  3  Cro.  2.  Secondly^ 
It  is  not  faid  Scienter^  nor  that  the  Defendant  knew  the 
Goods  to  be  the  Plaintifl  V.  But  by  the  Court,  The 
Aflioil  lies,  as  where  the  Sheriff  levies  the  Goods  of -rf. 
for  the  Debt  of  J5.  though  they  were  among  the  Goods 
of -8.  (an  Aflion  lies  againft  the  Sheriff)  and  the  Scienter 
h  not  material,  for  the  Sheriff  is  at  his  Peril  to  levy  the 
Goods  of  jB.  only.  Thirdly^  It  was  objefied.  That 
duodenas  is  either  no  Latin,  or  at  moft  is  only  an  ad- 
jeftive  Word ;  and  then  the  Damages  arc  only  given  for 
the  Anglice,  which  is  ill,  becaufe  all  Pleadings  ought  to 
be  in  Latin :  But  by  the  Court,  If  there  be  not  any  Latin 
Word  for  a  Dozen,  then  Duodenas  may  be  taken  (ox  a 
Latin  Word  made  for  it,  and  fo  it  is  well ;  and  if  it  be 
an  adjeSive  Word,  then  no  Damages  are  given  for  it, 

BOr 


Pajbh  1 6  Car.  IL  in  B.  R. 


©or  for  the  Anglic^.  And  thereupon  they  gave  Jydgnfcnt 
for  the  Plaintiff.  •. 


*  Goodwin  againft  Newton.  ♦  P.  130 

DEBT  again  an  Heir^  who  pleads  he  has  nothing  Debt  tgainf 

by  Difcent.     After  VerdiA  for  the  Plaintiff  it  was  ^^^  Heir  in 

jw>ved  in  Arreft  of  Judgment,  That  the  ASion  is  in  the  ^d^Csld. 

betinet  only;  to  which  it  was  anfwered.  That  it  is  for  34a. 

the  Benefit  of  the  Defendant,  and  that  it  may  be  either  '^^  >47.  W4f 

in  the  Debet  and  Detinet,  or  in  the  Detinet  only ;  and  ^^^  ^*  ' 
cited  10  H.  7.  8.     But  held  by  the  Court  to  be  ill,  and 

not  cured  by  the  VerdiA :    And  they  gave  Judgment,  . 
That  the  Plaintiff  Ihould  take  nothing  by  his  Bill.  ' 


Winm  againft  Moyd. 

ERROR  of  a  Judgment  in  a  ^uod  ei  defrrdat  in  A  Warrant  of 

JTaUsy  for  that  the  Tenant  vouching,  the  Warrant  fd"^fore  !h^" 

of  Attorney  is  Tefted  before  the  Summons  ad  Warran-  sumroona  ad  ' 

tiiandum.    Whereto  yones  anfwered.  That  the  Vouchee  ^arramuMM-^ 
nay  come  in  before  the  Summons  ad  TVarrantizandum  if  g"^'  j  sid.213. 

he  will,  and  make  an  Attorney,  as  Fitz.   Voucher  230.  i  Kcb.  54.  ^i^. 

%%E.  3.  7.    Fitz.   Foucfier  ig'jy   13//.  7.  24.     And  it  M^.  8o9,9i4» 

(hall  be  intended  here.  That  the  Vouchee  being  prcfcnt  p^^^  ^^^^  ^*' 
in  Court,  made  the  Attorney^  and  fo  the  Summons  to 
Warranty,  the  Dedimus  fotefiatemy  and  the  Warrant 
made  thereupon,  were  void :  And  of  this  Opinion  w^s 
the  Court,  and  faid.  That  they  would  not  reverfe  a 
Common  Recovery,  if  by  any  Means  they  could  make 
it  good ;  and  they  a&med  the  Recovery. 

Bowman  againft  Milbanke, 

EJECTMENT  and  a  Special  Verdifl,  where  a  Man  AWiii  where- 

feized  of  Lands  in  Newcaftk  upon  Tine    (where  'X^";// J^'  ^ 

Lands  are  devifablc  by  Parol  by  the  Cuftom)  by  a  Parol  ^mthr,  Lamdj 

Will  devifes  in  thefe  Words,  I  give  all  to  my  Mother,  all  ^^  "ot  pafs 

i9  my  Mother :     And  whether  the  Lands  paffed  by  thofe  s^c/i^sid.  191. 

Word*  was  the  Qjacftion :  And  it  was  argued  by  Glyn  Raym.  ^! 

the  *  ^^^'  7^9^ 


I 
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t  Daiiv,547  iS.  th^  King*s  Serjeant  for  the  Plaintiff,  who  faid,  That 

6'M(>?^t(^^^  by  the  Word  0U,  it  was  uncertain  whether  he  intended 

ak  28.  Lands  or  Goods :  And  by  y<mei  for  the  Defendant,  vhd 

3  Mo'i.  228.  f^;  j^  That  he  who  gives  all  excepts  nothing ;  and  ciirt 

aVcnNzsl-^a'  ^  ^^ic»  where  by  the  Devife  pf  all  his  £ftate,  all  the 

'  P.  13  I  HHate  as  well  real  as  perfonal  ^  pafled  ;   and  J?Mutf«  6. 

1  Mid.  ICO.   r  where  a  devife  of  all  his  Livelibpod extended  to  Landl 
h^C'  ^^  *°**  Goods.     But  by  the  Court,  AB  isr  altogether  ui|cer* 

2  8tvowcr,Gafe  ^*^">  and  not  fuflBcient  to  difinberit  an  Heir ;  and  they 
\^7^      *  '  gave  Judgment  for  the  Plaintiff^  That  the  l«an4s  did 

}iot  pals  by  the  WiH- 


Archer  againil  Bennett. 

Appurteaan-  Ju^  Verdict :  A  man  ieized  of  a  Clofe,  on  one  rart 
^?j  *^  *  ^'^"^  whereof  was  a  Houfe,  and  on  anothec  Part  thereof  was 

Jh^iSrSf  *  ^^^"^  *  *"^  *'f^  ^^  ^^^  Wills  adjoining  to  the  Clofe; 
8.  a  I  Sid.  and  vfcd  aqd  occupied  them  all  together  till  1655, 
^^i'k  X  when  ho  divided  ^hem,  and  fold  the  Houfe  and  a  Part 
>  lUb.  n^.       ^^.^^^  ^^^^^  ^^j  referved  the  other  Part  and  the  Kiln, 

and  ufed  them  wi^h  the  Mill  (and  in  Truth  the  Kiln 

was  a  Kiln  for  the  drying  of  Oats,  and  the  Mills  were 

for  the  making  of  Oat^meal,  but  this  was  not  found  by 

the  Verdifl.)     And  afterwards  he  fold  the  Mills  cum 

fertineniiis  to  the  Plaintiff:  And  whether  the  Kiln,  and 

the  Parts  of  the  Clofe  on  which  they  fiood,  fliould  pafs 

to  the  Pla,intiff,  was  the  C(ueftion.     And  it  was  held 

clearly  by  the  Court,  That  they  did  not  pafs ;    for  by 

the  Grant  of  a  Meffuage  or  Lands  cum  firtinentits^  any 

/V  Iki  Wttris    other  Land  or  Thing  cannot  pafs,  tho*  by  the  Words 

V  "iS'^^^'        ^^  Terris  fntinentihus  it  would :    And  gave  Judgment 

ipi^%^y      <OT  the  Defendant.    But  by  JVyniham,  Juftice,  if  all  the 

Cro.  £1.  i6>89.  Matter  had  been  found,  and  that  the  Kiln  was  necef- 

?^  c     &i  ^*^y  ^^^  ^^^  ^^^  ^^  ^^  Mills,  and  witl^out  which  they 

oSb,  4^,  35V  ^^Xt  not  ufeful,  the.lCiln  had  pfifled  as  Part  of  the  Mills, 

Hat.  85.  tho'  not  as  Appurtenances.    As  by  the  Grant  of  a  Mef- 

i^^Lcan.^af^  ^uage,  the  Conduits    and  Water-pipes  (hall  pafs   as 

3  Leon.  214.  Parcel,  tho'  they  arc  remote ;  to  which  no  Anfwer  was 

qodb35»*3S3*  given.v 

6  Co.  64. 

^Com.Dig*443*    i  frown's  Gh.  Caf.  331.    %  BL  Rep.  7a8*    %  Term*  Rep.  B«  R«  5oo. 

Tcrmt 


(    13?    ) 


Teiiii.  Sana.  Trin. 


ANNO 


i6  Gar.  II.  in  Bapco  Regis. 


1*^— — — Jt—i— ^i^^    t         1 1  III 


Pavies  againft  Davits. 

DEBT  againft  an  Executor  who  pleads  a  Judg-  An  Xxecater 
ment^  and  that  he  had  not  any  Goods,  except  fuch  pleads  a  TadgT 
as  were  not  fufficicnt  to  fatisfy  the  Judgment ;    whereto  hl^hld^not*^^ 
the  Plaintiff  demurs  fpecially^  bepaufe   not  (hewn  of  Goods  befides* 
what  Value  the  Goods  were  which  he  batj-    And  now  *^*5f  ^'^ 
Jones  argued.  That  it  was  ill  in  Subfiance  for  this  on  %  not  eno^, 
general  Demurrer,  as  Trejham^s  Cafe  is  in  9  Co.  and  if  not  fhewmr 
it  be  no  moretbnn  Form,  as  M por  apd  AndretusCtSt  jjje  Value,  tif 
is  in  Hob.  133.  yet  being  fpecially  demurred  on,  it  is  ill.  s.'o.  iSid. 
And  fcr  Cur\  it  is  only  Form,  as  in  Co.  Entries  146,  «io» 
148,  149,  152,  269,  617.  i.    But  being  fpecially  de-  \^^^J]^ 

purred  on,  it  is  ill.  a6i,  a8i. 

1  Mod.  165. 
Poft,  ^i,  2lSu 

Hopper  againft  Hackeit. 

§ 

DE  B  T  on  Obligation,  conditioned  to  perform  an  An  Award  re* 
Award  :  The  Defendant  pleads  no  Award.    The  cites  Differ- 
Plaintiff  replies,  and  fets  out  an  Award,  which  recites,  ^^^(^^^' 
That  whereas  feveral  Differences  had  been  between  the  and  about**^ ' 
Plaintiff  and  Defendant  concerning  a  Houfe  and  divers  Trees,  and  a- 
Elms,  and  Arrears  of  Rent :   *  They  to  make  a  final  ^'J'll^-  ^^'^ 
Bad  of  all,  did  award.  That  the  Defendant  fhould  pay    .    "T*  ^^3 
}o  the  Plaintiff  4  /.  for  all  the  Yaid  Arrears  of  Rent.  Rent.     "*  "* 

The 
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8.C.  iKbb.^jB.  The  Defendant  demurs,  for  that  it  is  an  Award  of  one 

7w3-  ^^^*  '  ^^^^  ^^^-'^  ^^^  "°'  ^^^^"^  Diffei^nces.  But  by  the  Court, 
I  Siu.  i6i.  the  Award  being  to  pay  4/.  for  the  Arrears,  is  mutual 
«  Silk.  7a.  therein,  for  it  being  for  the  Arrears,  it  is  in  Satisfadion 
of  the  Arrears,  and  they  arre  thereby  di&harged ;  and 
tho'  the  Award  recites  other  Matters,  yet  it  (hall  be  in- 
tended they  were  otherwifc  determined,  or  at  Icaft  when 
the  Award  fays  to  make  an  End  of  all  Differences,  it 
fhall  be  intended.  That  the  4/.  was  in  Satisfaction  of 
all,  the  other  Matters  not  appearing  but  by  the  Recital 
of  the  Award  itfelf;* and  they  gave  Judgment  for  the 
FUintiff. 


After  no  A- 
w^rd  pleaded, 
fo  fay  it  was 
not  ready  to  be 
delivered  is  a 
Departure. 
I  Kcb.  ^$9. 
Ante  85,  u;. 


I  Saund.  roa- 
I  Lev.  309. 
«  SJtind.  73, 
189,  190. 
I  Mo.  72. 
I  VcM.  ICI. 
Kayitik  199. 
Yelv.^S.  iGro. 


Garrett  againft  Weeden. 

DEBT  on  an  Obligation  conditioned  to  perform 
an  AwaTd :  The  Defendant  pleads  no  Award- 
Thc  Plaintitf  replies  and  fets  out  an  Award  made,  and 
ready  to  be  delivered  to  the  Defendant, .  that  Tie  fhould 
pay  to  the  Plaintiff  5/.  and  aifigns  the  Breach  for  not 
paying  the*  5/.  The  Defendant  demurs,  becaufc  not 
ftiewn  that  it  w^as  ready  to  be  delivered  to  both  Parties, 
but  only  to  the  Defendant,  and  the  Condition  is.  So 
that  it  be  ready 40  he  delivered  to  both  Parties ^  But  by  the 
Court,  it  (hall  be  intended  to  be  ready  to  be  delivered 
to  the  Plaintiff  alfo,  and  he  has  brought  his  Aftion 
thereupon  ;  and  if  it  was  not  ready  to  be  delivered  to 
both,  the  Defendant  ought  to  have  pleaded  no  Award; 
after  which  he  cannot  fhew  the  Award  to  be  void  with- 
out a  Departure:  And  they  gave  Judgment  for  the 
Plaintifl'. 

164.    3  Cro.  755- 


.  t  P.  134    *  Herbert  and  others  Manucapfors  oi Merry  againft 

Alcocke. 


Judgment  in 
;in  inferior  . 
Court  removed 
Into  B,  R. 
when  Execu- 
tion ihaU  go 
thereon 
S.  C  I  Sid.  214. 
J  Keb.  758,735. 


JUDGMENT  in  an  inferior  Court,  being  removed 
into  this  Court  (by  Error)  and  aflSrroed  ;  it  was  ad- 
judged, That  Execution  fhould  iffue  from  this  Court, 
for  now  it  is  a  Judgment  of  this  Court.  But  a  Judg- 
ment in  an  inferior  Court,  removed  hither  by  Certiarart, 
fhall  not  be.  executed  here,  to  make  this  Court  fubfer- 

vicnt 
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vicnt  to  the  inferior  Court :  But  ou  fuch  Judgment  ro- 
moyed  hither  by  Certiorari^  Debt  may  be  brought  ii^ 
this  Court,  according  to  Hutton's  Reforts  117. 


Sais  againft  Bois. 

CASE  for  calling  a  Widow,  who  held  an  Eflate  ^"^^P^^* 
whije  fole  and  chafte,  Wliore,  falfly  and  malici-  whohddSindi 
oufly,  with  Intent  to  ouft  her  of  her  Eftate,  swiA  faying  while  fole  and 
he  would  ouft  her  thereof;    and  at  another  Time  call-  0^^^%.^! 
ing  her  Whore.     After  Verdift  for  the  Plaintiff  on  the  iKcb. /jwSi 
Iffiie  Not  Guilty y  it  was  moved  in  Arreft  of  Judgment, 
That  no  fpecial  Damages  being  laid,  the  Words  were 
not  aftionable  :  But  by  the  Court,  they  import  Damage 
inthemfelves  in  this  Cafe,  in  refpeft  of  her  Eftate;  as 
for  calling  a  Man  Thief y  an  ASion  lies  without  fpecial 
Damage,  bccaufe  the  Words  import  it  in  themfelvcs. 
But  for  the  laft  Words  fpoken  at  another  Time>  which 
*re  not  adionable  in  themfelves,  and  the  Damages  being 
entire,  the  Judgment  was  therefore  ftaycd  till  the  Mat- 
ter be  examined,  whether  the.Damages  were  given  en- 
tirely or  not  ?     For  on  the  back  of  the  Writ  where  the 
Damages  arc  entered,  there  feemcd  to  have  befn  fomc 
Alteration. 


*  SfKfive  againft  Cuttler.  *  P^  135 

IN  Ejeflment  tried  at  Bar,  a  Special  Verdift  found,  ^^^^™^ 

That  Hulband  and  Wife  were  fcized  of  a  Copy-  LiferSlr^Haf- 

hold  to  them  and  the  Heirs  of  the  Hufband ;  the  Huf-  banddevifedt* 

baud  furrcnders  to  the  Ufe  of  his  Will,  and  devifes  the  J^^^^^eV^ 

Lands  to  the  Heirs  of  the  Wife's  Body,  if  they  attain  Body,  if  they 

the  Age  of  fourteen  Years,  and  dies  without  liTue;  flie  attain  four- 

takcsafecond  Hulband,  by  whom  (he  has  Iffue,  but  h^iff^th^^t' 

before  the  Iffue  attains  fourteen,  the  Wife  and  fecond  before  they  aro 

Hulband  fuffer  a  Recovery  in  the  Court  of  the  Manor:  fourteen,  fiif- 

And  if  the  Heir  of  the  Wife  fliall  have  the  Land,  (the  Je^jr*  tt*^h"no 

Wife  being  dead^  was  the  Queftion,  which  was  argued  Remainder, 

«  the  Bar  feveral  Times  in  this  and  the  following  *>^*  ^Devlfe'*" 

Terms;  and  divers  Points  were  moved  and  arjgued,  viz.  s^c.isidl  155. 

firtf.  Whether  this  Dcvife  were  good  at  all,  being  to  a  1  Keb.  56^ 

Pcrfon  75*,3oo,85r. 
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*  ^a7m.i62,x64-  Pcrfon  not   in  ejfe^     Secondly ^  If  it  jcould  be  good  ifl 

*  ?J^*"^*  5»7.«-  rcfpcft  of  the  double  Contingency,  or  a  Poffibihty  upon 
v,de2Lcv.39.  aPoffibility,  viz.  If  the  Wife  (ho uld  have  an  Heir  of 
3  Lev.  434.  her  Body  or  not  ?  and  though  flie  had  fuch  Heir  of  her 
**y""'  38'  ^'5'  Body,  if  It  fhould  attain  to  the  Age  of  fourteen,  at  the 
2  Jo.  79.  Time  of  her  Death  ?  Thirdly y  If  the  Devife  were  good| 
1  Sid.  is3-  what  Eftate  it  (hould  bc;^  viz»  a  Remainder  or  an  Exe- 
a  Mri^lot.  cutory  Devife  f  Fourthly,  Whether  It  fliould  be  barred 
Devifc  to  ah     by  the  Recovery  ?  And  the  Judges  delivered  their  Opi- 

.lA&nt  im  r«-  nions  in  Mich.  Term  19  Car.  2.  jind  then  as  to  the  fiift 
'ftauVK-n!'  Point,  IFyndham  and  Moritan  held  the  Dcvifc  void>  w 
vide  Mo.  iy>,  Well  for  want  of  a  Perfon  in  tffe  when  the  Devife  was 
^S7-  made,  as  alfo  for  the  double  Contingency,  viz.    If  the 

1  Roll- Rep.  Heir  fliouId  be  fourteen  at  the  Time  of  her  Death. 

'09.  »37' 254-  And  they  held.  That  a  Devife  to  an  Infaht  in  his  Mo- 

355*       ^^  ther  s  Womb  is  void,  according  to  Dyer,  304.  a.  (But 

1  Roll.  Abr.  that  a  Devife  to  an  Infant  in  his  Mother's  Womb  when 

D    r     %  ^^  ^^^^  ^^  born,  is  good)  becaufe  he  is  (not)  a  Peifon 

CarT.  5,  87.  capable ;  and  the  Statute  enables  to  devife  to  any  PcTr 

a  Mod.  9, 189.  fon  or  Perfons ;  and  not  only  op  the  Words  of  the  Sta- 

Ravm.'sa  i6z  ^^^^*  ^^^  ^°  *^  ^^*^  of  Lands  devifable  at  Common  Law, 
413.        '      *  by  Pajion  11  H.  6.  13.  b.     But  as  to  thiaPcint  Twyfien> 

and  Kelynge  then  Chief  Juftice  held.  That  a  Devife  to 
an  Infant  in  his  Mother's  Womb  is  good;  and  that  it, 
and  a  t)evife  to  an  Infant  in  his  Mother's  Womb,  whea 
it  fhall  be  born,  was  all  otie ;  and  they  faid.  That  Ueit 
Chief  Baron  was  of  the  fame  Opinion,  and  told  them 
he  had  caufed  the  Roll  of  Dyer,  304,  ^o  be  fearched, 

*  P.  136    and  that  it  *  did  not  warrant  that  Opinion;    and  fo 
Dcvifc  on  a       faid  Hyde  Chief  Juftice,  when  the  Cafe  was  argued  in 

'^cnf  !^^d!""  ^i^^^l'"^^  Term  16  Car.  %.  viz.  That  he  had  feen  the 
s^^ncy,        .      p^qU^  ^^^  Yi^  feemed  to  be  of  HaU^^  Opinion;    and 

thofe  two  Judges,  1*/^.  Kelynge  2ind  Tzuyfileny  held  this 
Devife  good  notwithftanding  the  double  Contingency: 
And  as  to  the  third  Point,  all  agreed.  That  if  this  De- 
Bnt  an  Exccu-  vifc  were  good,  it  muft  be  by  way  of  Executory  Devife, 
^(>ry  D^yi^t  ^f"  which  may  well  be  allowed  to  take  Place  within  the 
w[thoat*"iffuc,  compafs  of  a  Life,  but  not  after  a  dying  without  Iffue, 
not  good.         for  that  would  make  a  Perpetuity ;  and  it  fhould  not  be 

^sf  "M*"'^^'    ^y  ^'*y  ^^  Remainder;    for  though  the  Wife  had  an 

*  "*    '  Eftate  for  Life,  yet  this  is  a  hew  Devife  to  take  Place 

after  her  Death,  and  is  not  a  Remainder  joined  to  her 
pftate.    Fourthly,  Afl  agreed,  That  if  it  was  an  Exe* 

cutorf 
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Cntory  Dcvifc,  it  was  not  barred  by  the  Recovery  as  Executory  De» 
Fett  znA  Brawnh  Cafe  in  2  Cro.  and  much  more  in.  this  J^^''^^';^'^^ 
Cafe  of  a  Copyholdf  the  Recovery  is  no  Bar  without  Recovery. 
Cuftom,  and  no  Cufiom  is  found  of  barring  Eftates  by  R«ym.  164. 
a  Common  Recovery,     But  th?  Court  being  divided  in  cour^^divSed, 
the  jprincipal  Point,  no  Judgment  was  given,  but  the 
Cauie  was  aereed  to  be  adjourned  into  the  £?cchequer** 
Chamber,  put  I  fuppofe  the  Parties  afterwards  agreed, 
for  I  heard  pothipg  of  it  after* 


The  King  i^gaiaft  the  Church^wardens  of  Jxmmjfer, 

IN  an  Information  for  the  Kin^,  the  Cafe  was  One  A  Mm  han^4 
Brockhurjl  ringing  a  Bell  in  theChurch, was  ftrangled  ^^  e^^'^'illhe 
with  the  Rope;   And  whether  the  Bell  fliould  be  a  Beiisar^Dco- 
Deodand  was  the  €hieftion  on  this  Information  for  de-  dands. 
taining  it  from  the  King;  an^  the  ObjeSions  againft  the  f  ^d^^c^^' 
King  were  two ;   Firjly  That  the  Bell  was  fixed  to  the  i  k^  iz^ 
Freehold :  To  which  it  was  anfwered.  That  it  was  not  74^« 
fixed  to  the  Freehold,  but  (oply)  tied  in  the  Steeple, 
and  bound  down  with  Pins  or  Keys,  which  might  be 
removed  without  altering  the  Freehold.     7,i  Obje^ion, 
That  the  Bells  are  Parcel  of  the  Church  Goods,  and  it ' 
would  be  in  vain  to  forfeit  it  to  the  KiQg>  to  be  by  him 

?'ven  back  to  the  Church  again,  viz,  to  pious  Ufes : 
o  which  it  was  faid.  That  it  fhould  be  forfeited  as  a 
Satisfafiion  for  Blqod,  to  be  difpofed  by  the  King  to 
other  pious  Ufes.  Hvde  Chief  Juflice,  and  Wyndham 
were  of  Opinion,  That  the  Bell  was  pot  forfeited;  the 
other  two  feemed  contrary :  But  nothing  further  wa^ 
done  in  the  Cafe,  that  I  could  hear  of. 


f  Jtierton  againft  Hole.  ^  *P.  137 

THB  Bail  in  inferior  Court  before  any  Judgment  B«n  cannot 

given  againft  them  there,    but  after  Judgment  l"'"°c  K"or  of 

againA  the  Principal  there,  brought  Error  of  the  Judg-  aj[°,^^e^ 

nent  againft  the  Principal  and  himfelf,  in  which  are  the  Principal  and 

ufual  Words,  If  Judgment  be  thereufon  given ;  and  fup-  himfelf,  nor 

pofethe  Error,  as  well  in  giving  the  Judgment,  as  in  ad-  ,"  yjror  ^^^^'^ 

pdging  cf  the  £xe0ition,  and  the  Writ  was  quafhed,  be-  q^  i  sid.  216. 

Caufe  ST^rm.Rep.;^. 


Trin.  j6  Car.  II.  in  B.  R, 

caufe  the  Bail  cannot  br'mg  Error  of  the  principal 
Judgment,  nor  can  the  Principal  and  the  Bail  join  in 
Error.  But  whether  the  Record  was  removed  thereby 
was  the  G^^eAion ;  and  that  it  was  removed  :  PDlUxfm 
cited  I  Cro.  Smith  againft  James  where  Principal  and 
Bail  join,  which  was  therefore  qualhedi  and  yet  the 
Record  was  removed.  But  Twyfden  Juftice,  cited  HtU, 
21  C^'  I.  B.  R.  Rot.  21  J.  That  by  a  Wril  of  Error 
brought  by  the  Bail,  the  Judgment  againft  him  only  can 
be  removed,  and  here  no  Judgment  being  againft  him, 
nothing  is  removed;  for  Judgment  againft  him  is  not 
yet  given.    But  it  w^  adjourned. 


Ajfumpjit  in  an 
inferior  Court 
on  a  Promife 
Wf thin  the  Ju- 
rifdiAion  for 
Goods  fold,and' 
not  faying  fold 
within*  ^c,   ' 
8-  C.  iKeb.76o. 
I  Saund.  74. 
Vide  Ante  50, 
243*  X  Mpd.  3Z. 


Vrict  againft  HilL 

ERROR  of  a  Judgment  in  JV^llin^ord  Court, 
where  the  Plaintiff  declared.  That  the  Defendant 
being  indebted  to  him  at  JVallin^ordy  for  Goods  to  him 
fold  and  delivered,  promifed  at  JVallin^ord,  (ta  pay) 
£9*c.  and  becaufe  he  does  not  fhew  where  the  Goods 
were  fold  and  delivered,  and  fo  it  may  be  without  the 
'Jurifdiflion,  therefore  the  Judgment  was  reverfed* 

6g,  96,   IC4.  poft,  i56j  153,  zoS,   1  Sid.  zs^  z  Lev.  87.    i  Vent.«,  7h 
%  Mod.  141.    %  Danv.  301,   10.    a  Show.  Cafe  430. 


•  P.  138 

Profecntioii  in 
the  Spiritual 
Court  for  forg- 
ing Ecclefiafti- 
cal  Orders,  not 
prohibited. 
S.  C.  1  Sid. 
ai7.. 
I  Kcb.  7«i, 


^'  Slader  againft  &naJbreoks. 

PROHIBITION,  a  Layman  forges  Orders,  and  ob- 
tains  a  Benefice,  for  which  he  is  profecuted  in  the 
Ecclefiaftical  Court,  in  Order  to  Deprivation,  and  he 
prays  a  Prohibition,  becaufe  Forgery  is  triable  at  Com- 
mon Law;  but  the  Prohibition  was  denied,  for  the 
Forgery  is  touching  an  Ecclefiaftical  Matter,  and  he  is 
fuable  there  for  it  in  order  to  his  Deprivation  only- 


Term* 


(    i'59    ) 


Term.  San6t.  Mich. 


ANNO 


16  Car.  II.  in  Banco  Regis. 


The  King  againft  Summers  and  Summers. 

EEL  R  O  R  of  a  Judgment  on  an  Indidment  for  re-  a  Scancalous 
citing  a  libellous  Letter  fcandalous  to  MtlliJ}iy  to  a  ^h/T/^^t^?- 
Woman  whom  ht  intended  to  marry,  before  the  Jufti-   tjces  of'the    " 
CCS  of  Peace  at   Guild-halL    And  the  Errors  afligncd  Peace  as  a 
were;    jfi.  That  it  was  only  a  private  Letter,  and  not   s'^^^'isid* 
punifhablc  by  IndiiSmcnt.    7,dly.  If  it  were,  yet  not  be-  270. 
fore  Juflices  of  Peace,  but  Commiflioners  of  Oyer  and   ^  Kcl^^ri. 
Terminer,  who  have  thcfc  Wordfe  in  their  Commiflion,  ^^^'  ^^** 
(UpropaUttionibus  verborum*     And  for  both  Caufes,  Hyde, 
Chief  Juftice,  at  firft  held  it  to  be  erroneous.     But  in 
Trinity  Term  following,  Hyde  being  dead,  Twyfden, 
KefyngCj  and    Wyndham  held   it  indiflable,  becaufe  it 
tended  to  a  Breach  of  the  Peace,  and  before  Juftices  of 
Peace,  as  well  as  before  Juftices  pf  Oyer  and  Terminer* 


Bean  againil  Newbury. 

D£BT    upon   an  Obligation  conditioned.    That  ^.  and^.  of 

whereas  the  Defendant  by  himfelf  and  his  Son,  ^'ofiheo^Scr 

had  fubmitted  to  the  Awaid  of  A.  and  B.  to  perform  pkrt,  fubmit, 

it,  fo  that  the  Award  be  ready,  €^c.  before  the  firft  of  and  the  Award 

May,  and  if  they  made  none,  to  the  Award  of  fuch  an  jfnd^l^o"  J!" 

Umpire  a«  they  fhould  chufe,  to  be  made  the  iftof  it  u  void. 

June: 


Mici,  1^  Cat.  U,  in  S,R. 

I  Itfeb*  f^      y^ne  :  The  Defendant  pleads  no  Award  nor  Umpirage  j 
*3*.  «57-  the  Plaintiff  confeffes  no  Award  by  the  Arbitrators,  but 

(fays)  That  the  Umpire  awarded  the  Plaintifif  to  fetl  to 
the  Defendant  three  Obligattohs,  aiid  the  Defendant  to 
pay  to  the  Plaintiff  i  oo  /•  which  he  had  not  done.  The 
*  P.  140    Defendant  demurs,  *  and  the  Award  was  adjudged  void 
'    for  two  Caufes ;  i/t'  V»t  that  nothing  is  awarded  as  to 
the  Son,  and  it  ought  to  be  to  every  one  for  fome  Part^ 
or  elfe  it  is  void  in  the  whole*    idly.  Altho'  the  itd  fnod 
be  in  the  Claufe  referring  to  Arbitrators^  and  the  Award 
iui*»d,^c.\n  is  made  by  the  Umpire,  yet  the  itaquodhy  Conftruftion 
ScMbUrarors  ^^^^  velatc  as  well  to  the  Umpire  as  to  the  Arbitrators, , 
only  ihail  yet    &nd  for  this  was  cited  by  the  Counfel  %  Cro.  278.  3  Cro^ 
teiate  to  the     83S,  but  of  this  the  Court  for  fotoe  time  diflfered  in 
umptie  aifo.    Opinion,  but  at  length  all  agreed  as  afofefeid.    Th<:n 
the  Plaintiff  feeing  the  Opinion  of  the  Court  againft 
Difcoathiii*      him,  prayed  leave  to  difcontinue,  which  was  deafied ; 
anoednied.     fg,.  jJjq*  ^^^y  permit  Difcontinuances  in  Cafe  of  Obli- 
gations for  Payment  of  Money,  yet  never  in  Cafe  of 
Obligations  for  Performance  of  Awards,  except  upon 
extraordinary  Occafions« 


Coleman  and  his  Wife  againft  HarcourU 

HuflAnd  and  f^  A  S  E  for  faying  to  the  Wife,  they  keel)ing  a  Vic- 
Wife  cannot  \^  tualling-houfc,  Thou  art  a  Batud  to  thy  otun  Dough- 
t?<mfor  faying!  **''»  ^h^^cby  ^  S*  that  tifed  to  come  to  the  Houfe  for- 
Thu  ketpejt  a  boTe,  &c.  to  the  Damage  of  both.  After  Verdi^ft  for 
^^j'^^'fi'  the  Plaintiff,  Judgment  was  ftaid,  becaufe  the  Words 
Hard-^66.  ^^^  ^^^  aftionable,  except  in  refpcft  of  the  fpccial 
Lofs,  which  is  the  Huibajid's  only. 


Keyme  againft  Gimljion. 

I^ty^rD^nU  ASSUMPSIT,  \Ti  Coii^iAtxztiori  the  Flaintiff  would  ful 

7Jui!ayf^  ^«r  ^he  Plaintiff's  Daughter's  Daughter  to  a  School- 

her  fir  a  rear,  mtftrefsy  he  the  Defendant  would  fay  for  her  Board  for  a 

SiSola^^uVr^  Kflr.     And  that  he  put  out  his  Daughter  for  three 

terofthe^i^ar"  Quarters  of  a  Y^ar,  which  came  to  10/.  and  that  the 

xaiaa  lies.  Defendant  had  not  paid :  After  VerdiiSl  for  the  Plaintiff, 

s.  c.  ifid.  jj  ^j^g  mgyed  ill  Arreft  of  Judgment,  That  the  Confi- 

1  Xcb«  79»-  deration 
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fideration  i§  not  performed,  for  when  he  proroifed  Id 
Jay  for  a  Year,  it  ought  to  be  intended.  That  he  fliould 
put  her  out  to  School  for  a  Year,  otherwifc  the  Plain- 
tiff might  put  her  out  for  a  Week  only,  and  yet  oblige 
the  Plaintiff  to  pay  for  a  Year.  But  by  Twyfden  and 
Windham,  it  may  be  intended,  Put  her  there  to  School^ 
and  I  will  fay  far  a  Tear^  Jlay  Jtie  mare  or  lejs  ;  and  by 
*  Hyde^  Chief  Juftice,  it  may  be  intended.  Set  her  to  ♦  P.  j^i 
School^  and  I  will  pay  for  a  Tear  or  lefs,  according  to  the 
Raiejheflays.  And  thereupon  by  &U  the  Three,  Judg* 
ttent  was  given  foi  the  Plaintiffs 


H  right  againft   Beal* 

jfSSt/MPSITy  That  where  the  Defendant  \*ras  ih-  tnJd' Ajfuwf 
"  debted  to  him  for  fuch  Tithes  ariling  from  the  Vi-  ^orOodds,  ito* 
carage  of  Dale -y  he  the  Defendant  promifed  to  pay,  ^c.  JinJeSi.  ""^ 
After  VerdiS  on  Nan  Ajfumfjity  it  Was  moved  in  Arreft  s.c  i  Sid.  ai5* 
of  Judgment,  \fl.    That  Tithes  are  in  the  Realty  of  *  ^«^^  ^'j 
which  an  Ajfumfjit  does  not  lie  no  more  than  for  a  Rejit.  ^  ^'  ^^*'    ** 
zMy.  That  the  Vicar  is  to  hJivc  2ind  not  to  pay  Tithes. 
%ily.  It  is  not  faid,  fold  and  delivered  to  him.     But  AVir^rmay 
aiifwcred  by  the  Court,  as  to  the  i^.     It  may  be  itttend-  pay  T'*«- 
cd  Tithes  fevered.     To  the  %d.  An  Abbot  or  other  Per- 
fon  might  have  had  a  Portibn  of  Tithes  out  of  a  Vicar- 
age, w^ich'is  ftow  come  to  the  Plaintiff.     2>^ly.    The 
Indehitatus   implies  fold  and  delivered,    otherwife  he 
could  not  be  indebted ;  and  they  gave  Judgment  for  the 
Plaintiff. 


tim  againft  Ellard. 

REPLEVIN   of  a   Cow.     The    Defendant   avows  Prefcription 
Damage  feafant :    The  Plaintiff  pleads  in  Bar  to  foj^co^jf^^i 
theAfiion,  and  prefcribes  for  four  Cows  aild  half  a  a  half.    So 
Cow,  Iffue  on  the  Prefcription  and  Verdift  ,for  the  much  of  the 
Plaintiff.     It  was  moved  in  Arreft  of  Judgment,  That  f;',|J^^|§j°°'* 
the  Iflue  b  fenfelefs  and  void;  for  one  cannot  haveCom-  juftify,  is  good, 
Bion  for  four  Cows  and  an  half.    But  by  IVyndhatn  and  ^ho*  the  whole 
Twyfden,  the  reft  being  abfent,  if  in  Replevin  fo  much  f/S^^'jl 
•f  the  Prefcription  be  found  as  will  feryc  the  Turn  of  s.  c.  i  sidz^fi. 

the   *  Kc^-  79*' 
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the  Party,  tho'  the  whole  be  not  founds  it  is  fufficicntd 
And  here  the  Action  is  for  one  Cow  only,  and  the  Pre- 
fcrlption  as  to  the  four  is  a  good  Juflification  of  putting 
in  one  Cow  :  And  they  gave  Judgment^for  the  Plaintitf. 


*  P.  142  *  JE/rington  againft  Dojbanf. 


Not  guilty        1  N  Mumpjii  the  Defendant  pleads  Not  guilty^  Iffuc 

pleaded  in-<f    I      "  

I  Sm*  5^4.       ^^  affumed  in  Manner  and  Form  as  declared-     It  was 


pleaded  in-^f  £  thercon  and  Verdift,  that  he  was  Guilty,  aiid  that 


» stn.  102a.  moved  in  Arreft,  That  Not  guilty  is  no  Iflue  in  this 
Bull.N.p.xsx.  Cafe,  and  the  Hnding  farther  that  he  aiTumed,  is  void, 
not  being  in  Iffue.  But  held  by  JVyndham  and  Twyfden 
only  in  Court,  That  it  was  cured  by  the  V^rdia  at 
leaft  j  and  by  IVyndhamy  Not  guilty  is  a  good  Plea  and 
Iffae  in  Ajfumffit^  for  it  is  Trefpafs  on  the  Cafe  s  and 
th^jr  gave  Judgment  for  the  PlaintiflF. 


Rely  2L^^in.h'  Robmfom 

Voucheealoae  T7^.  R  R  O  R  of  a  Common  Recovery  fuBered  by  an 
brings  Error  F  j  Infant  in  Perfon  as  Vouchee,  he  being  now  of 
T^t^nu  '^^  ^8^  •  A"d  two  Queftions  were  argued,  jjl.  Whether 
s.  c.  1  Keb.  tfie  Vouchee  alone  might  have  £rror^.^«vithout  the 
i4i»  880,  ftj'f.  Tenant ;  for  that  the  principal  Judgment  is  to  be  re- 
1  sfd!°32i?^'  verfed,  and  the  Judgment  againft  the  Vouchee  is  but  as 
infantfuffersa  a  Confequent  thereof,  zdly.  Whether  the  Infant  might 
Recovery  in  aflign  it  for  Error,  he  being  now  of  Age,  fo  that  it  can- 
being  oV  Age,  ^^^  he  tried  by  Infpe6lion,  as  in  the  Cafe  of  one  with- 
affigns  the  In-  in  Age,  and  it  hot  being  done  by  Attorney,  it  cannot 

v^7sid^nT'  ^^  *^^^^  ^y  J^^'y^  *s  in  Judgments  where  he  appears  by 
^46, 467.^  '  Attorney  (it  may.)  And  tlje  Cafe  was' often  argued, 
1  Mod.  48, 49*  but  at  laft  the  Parties  agreed  before  arfy  Judgment  given. 

Godb/?6l.  ^"^  y^'^"  ^^^^  ™^'  ^^  ^^^^'^  ^^^  J«dg«  were  of  Opi- 
Cro*  Ki.  3*23.    nion  againft  the   Plaintiff  in  Error  upon  the  fccond 

Cro.  Cat,  307.    Point. 

'ZSaund.9495* 

iRoll.  ahr.  731.  G.  751'  P!-  18.  1  Jon.  318.  Hetl.  171.  Q.  lo  Co.  43.  5.  1  Com.  Dig. 233* 

a  Rac.  Abr.  «22.  3  BK  Com.  33'^.    Shep.  Totlch.  7.    Piggot  on  Rec.  64.    CruUc  on  Rec^ 

148.    %  Term.    Kfp.   159. 

V 
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♦  Bevm  againft  Qapham^,  t  jp.  j^j 

JSSUMPSIT,  That  where  the  Defendant  at  the  Paxifti  Statute  of  U- 
of  Bow,  in  tht  Ward  of  ChcMfy    London,    \ra#  in-   citations  no 
dcbied  to  Wni,  he  promised  to  pay>  ^c*     1  he  Defen-   piVintiff"oc$* 
dant  pleads  he  did  not  promife  within  fix  Yeara :  The  beyond  Sea. 
PUintiff  replies^  That  the  Debt  'was  contra^ed  at  Te-  ^^J^^^l"^^^' 
mrif  beyoted  Sea,  viz>  in  the  Pariflb  and  Ward  afpre-  vide  i  sfciJVoa* 
faid;  and  that  within  fix  Years  after  his  Return  he  Vide»tat.4^ 
brought  the  AAton :    The  Defendant  dcniurs.    Firjl,  f.^'Ti'^iof' 
For  that  the  RepUcalion  is  a  Departure  fiom  the  De-   i  Lutw.'945, 
claration,  which  lays  the  Indehitatus  at  Bcw  in  London ;  947*   i^eiioa'i 
aad  the  Replication  is  at  Tcnerif  beyond  Sea.     But  by  {' Mod^sn- 
the  Courtj  it  is  well  enough,  it  aifo  faying  in  the  Parifh  a  Saik.  420. 
and  Ward  aforefaid.     Secondly,  1  his  Gafe  is  not  within  Ajfumpft  at 
tkeAclioDy  which  iSaTcs  the  Statute  till  the  Defendant  Xm^m,  RepU* 
returns ;  but  here  it  ik  founded  on  the  Return  of  the  it*j?'*J«j^*. 
Plaintiff,  which  is  not  mentioned  in  the  Statute".    But  J!i,  Tr'en. 
by  the  Court,  it  is  within  the  Reafon  and  Intent  of  the  See  6  Mod. 
Sutttte :  And  they  gave  Judgment  for  the  Plaintiff.  ^^^  a*8. 

Eliis.  ag^nSr  Jochjbtu 

TRESPASS  for  Battery  and  Imprifonment ;    the  ^^"i?*** 
Defendftnt  juftifies  by  Execution  of  a  Writ,  but  on  ^^tQ^^%u 
the  Plea  it  appeared  to  be  executed  after  the  Return,  a/tcr  the  Ro^ 
hut  before  the  quarto  diefojt:    And  the  Execution  wais  ?*^  "^"' 
lodged  to  be  illegal.    Moor  733.  3  Cro*  180.  43  H.   tKeb.  ^*i8^ 
^  45*  A*,  were  cited;  and  Judgment  was  given  for  the  805. 
Flaintiff.     And  Jufticfr  Wyndham  cited  a  Cafe,  where  ^^^^f^^^l 
tke  Writ  hf  the  Roll  was  awarded  to.  be  returned  on  a  i  sibkt  i^/ 
Vedtufday,  but  it  was  made  returnable  on  the  Thurfday, 
and  executed  on  the  Thurfday ;  and  th!  Writ  was  order* 
•d  to  be  amended  according  te  the  Roll,  and  the  Exe- 
cution on  the  Thurfday  made  void. 

*  Burman  againft  JJictu  *  P.  144 

COVENANT  againft  the  Defendant,  as  Executor  ^;JJj^^J^* 
to  EUonheadt  who  covenanted  in  a  Leafe  made  by  (^who  holds  of 
km  to  ihc  Piaimiff,  of  certain  Gravel  |?its  in  Bkck-Acre,  c.)  u  under- 
PartL  L  .  That  tenant  of  a 


A&*..  l6  Qir.  n.  in  Bi  Iti 

^  ^  l^^'      That  he,  his  Heirs,  Affignees,  or  Undcr-tenaiits,  W6uid 
'^''  not  dig  or  fell  any  Gravel  there ;  and  ai&gns  a  Breach, 

That  Brenty  an  Under-tenant  to  Ehon-hiaiy  did  dig  and 
fell  Gravel  in  other  Pits  in  Black- Acre.  Iffue  that  Breni 
was  not  Under-tenant  to  Eltonheadi  the  Jury  found. 
That  jBrwrheld  th  *  other  Pits  in  which,  t^c.  by  Lcafc 
from  one  y.  5.  who  held  them  of  Hunty  who  held 
them  of  Ehonhiod ;  and  it  was  objeAed :  Firfi^  That 
Brent  was  n^  Under-tenant  to  Ekonhead^  for  Brent  had 
not  the  whole  Term  granted  by  EUonhead  to  Hunty  not 
could  Eltonhead  maintain  Debt  againft  him  for  want  of 
Privity :  But  it  was  adjudged  that  he  was  Under-tenant 
*  mediately  to  EUtmheady  for  he  claims  under  him^  though 
not  immediately.  Secondly  objefled,  That  the  Covenant 
extends  only  to  the  Pits  demifed,  and  not  to  other  Pits. 
.  But  by  the  Court,  It  ought  to  be  intended  of  all  the 
other  Pits  in  the  Clofe,  and  not  only  of  the  Pits  de- 
tnifed  to  the  Plaintiff,  for  in  them  Eltonhead  had  nothing 
to  do  before  the  Term  (ended.)  And  Judgment  was 
given  for  the  Plaintiff* 

Smith  againft  Farnaby.    la  the  Common  Pleas* 

?n?w  R^nt?^  A  R  E  N  T  rf^  novo  was  deVifed  to  one  for  Life,  Re- 
good.  '  -i^  mainder  to  another  in  Tail ;  he  in  Remainder  fuf- 
s.'C«iS^*28s*  fcreda  Common  itecovery,  and  adjudged  in  theCom^ 
Carter  5a.'  man  Picas,  that  it  was  a  good  Rent  and  Remainder, 
Kcifon'«Luwr.  alid  not  an  Executory  Devife  of  the  Rent  after  the 
^d  Mftd  ^^^^  ^^  ^^^  Devifee  for  Life,  and  that  it  was  baned 
»i8.*  '  *^y  ^^^  Common  Recovery.  This  I  had  by  keport  from 
6  Mod.  iia.  Roger  Moorey  then  .a  Student,  afterwards  Serjeant  at 

%^^^'  ^^^'  ^*^  •  ^"^  ^^^^^  "^^^^  Judgment  was  afterwards  af- 
a  Lutw.  IM4,  firmed  t)n  a  Writ  of  Error  in  B.  R.  in  Eafier  Term  1 8 
^<^«  Car.  2.  which  fee  in  i  Sid.  Z85.    But  it  is  there  put, 

a  Lev.  80,88.    That  the  firft  Devife  was  in  Tail,  the  Remainder  in 

Fee;   and  adjudged  that  the  Remainder  of  the  new 

Rent  was  good. 

*  ?•  145  *  Mafon  againft  TteSway* 

Tenant  for  ''T'ENANT  for  Years  remifcs,  releafes,  difcbftrges^ 
Veari  reieafea  A  and  for  ever  quit-claim's  to  him  in  Revcrfion:  And 
iTevcJiott.*^   whether  it  was  agood  Rcleafe  or  Surrender  of  the  Term, 


-toi  16  Car.  n.  in  B.  E. 

tras  the  Queftion :  And  it  was  argued  by  Raymond^  That  S-  C.  l  Keb«  ^ 
it  was  in  the  Cafe  of  a  Leffcc  for  \  Cars,  though  it  ^^^^^  j^\„ 
would  not  be  fo  in  the  Cafe  of  a  Tenant  for  Life.    Co.  409,  630. 
Litt.Z'jij.  b.  ^^76  «.  %Cr<K  160.     TenaJit  for  Life  re-  3  *iac.  Atr. 
Icafcs  to  him  in  Rcverfiofa,  it  is  void  by*  way  of  Releafe,.  ^.^^_  tcosoh 
and  Dot  good  by  way  of  Surrender  for  want  of  apt  iBuxr.78,  8o* 
Words  :  But  in  the  Cafe  of  a  Leafe  for  Years,  copfift-  Cowp.  599- 
ing  only  in  Comrad,  it  may  be  cxtin6l  by  the  Word      '^  *^^ 
IHfchargey'^hxch  iheWs  his  Ihtent  not  to  have  any  Thing 
further  to  do  with  the  Land,  and  therefore  it  Hiall  be  a 
Surrender/.  3  Cro*  ai.    Ftrkinsy  Scdi,  60^.    And  the 
Court  inclined,  1  hat  it  was  a  good  Surrender.  •  And 
Wyndkam  Juftice,  cited  a  Cafe,  where  a  LeiTee  for  Years 
icmifcd  and  releafed  to  his  Lelfor  ;  and  it  was  adjudged 
a  Surrender,  for  that  the  Leafe  for  \  ears  flood  only  in 
Point  of  Contrail.     But  it  was  adjourned* 


JSrookes  againft   t)eank 

DEBT  on  an  Obligation,  conditioned  to  deliver  Condition  to 
Goods  upon  fuch  a  Day. :  The  Defendant  pleads  ^c^^J^^  ^^^ 
that  he  delivered  them  according  to  the  Form  of  the  pica,!  Deii- 
Conditiori  aforefaid*.    Whetcupon  the  Plaintiff  demurs,  very  accordinj^ 
for  that  he  ought  to  have  pleaded  exprcfsly  according  |?  ^5  Condi- 
to  the  Words  iii  the  Condition,  That  he  delivered  thcigooci. 
Goods  upon  the  faid  Day,  and  not  generally,  as  here;.^i  Keb.  678. 
and  the  Court  feemed  of  the  fame  Opinion :  But  it  was  *  JJ,^.^^6. 
adjourned.    ,  Neifon'sLut'w* 

168, 1)8. 

*  Mr.  Badon^s  Cafe*  *  P.  146  " 

HE  was  indi6led  for  intending  to  murder  the  Maf-  An  intent  to 
ter  of  the  Rolls,  and  for  offering  100/.  to  J.  S.  l^y'^^iXhW 
to  do  it ;  and  faying,  That  if  he  would  not,  he  would  s.  c.  430. 
do  it  himfelf;  and  he  being  convifled,  it  was  moved,  jKeb.804,809. 
That  this  Intent  only  wis  not  indictable :  But  the  Court 
to  the  contrary  faid.  Anciently  the  Will  was  reputed  or 
taken  for  the  Deed,  in  MAttors  of  Felony ;  and  tho*  it 
isnotfo  now,  yet  it  is  an  OHcncc  and  finable  ;  and  they  ^  criminal 
fa<d  him   roco  Marks,  3  Months  Imprifonment,  and  piwdi  by  At- 
to  End  Sureties  of  Good  Behaviour  during  Life.  6'm^'4o. 

La'  '  Note^    I  Salk.  86^  88. ' 


Mick.  i4^  Gar.  U,  in  6i  Ri 

A  PrifoFiiet  at  JSTote,  He  pleaded  by  Attorney,  which  the  Court  mi 
thcKing'aSuit  hc  might  do  by  the  Favour  of  the  Court,  though  not 
Siih^othcr*  *  ^  ftriilncfs  of  Law  i  But  the  Cottrl  being  moved  to 
Afttont.  charge  him  in  Prifon  with  other  A^HdAS,  they  wouU 

Ant»  ws.        not  permit  it. 


Winne  ^gaioft  Lloyd. 

K«  Co(b  ia  t?  &  k  O  R  df  a  Judgment  given  for  the  PlaintHf  it 
Error,  where  £1/  the  Grand  Seffions  in  IVales^  and  the  Jtfdgmeni 
oSrinlaAc*  affirmed  (as  before  72,  130.)  And  naw  it  was  moved, 
ttoo.  That  the  Demandant  in  the  former  Adtion,  (being  the 

Strange  I39,  »  Defendant  in  Error)  might  have  Cofts  on  the  Statute  j 
%)\io7i^^'^  //.  7.  becaufe  the  Writ  of  Error  was  fued  in  delay  0? 
X  Bkc.Abr.5a4.  Execution.  But  by  the  Court,  No  Cofts  fhall  be  gifea 
s.  c.  1  Sid.  213.  on  the  Writ  of  Eiror,  becaufe  no  Cofts  or  Damaga  ia 
^Q,^  Wrf ^'  the  original  A6lion,  according  to  i  Cro.  Smiths  againft 
Vide  ante  7«,    Smithf*  Mich.  IlCitr.  !• 

But  Nole^  In  3  Cro*'  (i6>  6i7«  <?nsv^i  againft  j^r4 
entered  HUl.  40  £/i#*  /(oi.  847.  Co(^s  were  given  ia 
Error  upon  a  Formedon^  and  in  the  fame  Book,  />59* 
PtnruddoeV^  Cafe,  and  5  Co.  lot.  in  Error  of  a  Judg« 
.  nient  In  a  ^jfod  ftrmittat^  41  JS/ijr.  Cofts  were  given  la 
.^  the  Writ 'Qr£rror»  though  nooe  were  in  the  original 
AAiM. 


•  p.'  14^  *  Corey  againft  lil^/tf. 

tirheafta.%xj0fi  17  A.  ft.  O  It  of  ^  Judgment  in  Debt  given  in  the  Com- 
cutor  dull  be  JUy  mon  Pleas,  entered  in  Eafter  Term  1655.  RoU  844^ 
Me't^X^I:  "^^^J^  ^"^^  PlaintifiF  declared  \n  the  <fcto  and  ietmet 
nttonzDrpaf'  Ag^ioft  an  Executorj  and  of  &  Devsftawit^  a&d  ^4 
/««/  or  not.  Judgment  of  the  Executor's  own  Goods,  and  the  Jodg-* 
f£iiid!^ii^'  ^^^  ^*^  affirmed  in  JB.  R.  And  in  JEa/^r  Term  15 
Vide 6  Mod. '  Car.  a.  B.  R^  Rot.  546.  was  the  like  Cafe  and  the  like* 
i?^V  ^  Judgment,  in  Debt  on  a  Judgment,  where  the  Plaifitiff 
aro.  recovered,  and  the  Defendant  paid  the  Money  ;  and  fo 

aL«v*  40.  ixo,  in  Michaelmas  Term,  20  Car.  z^  B*  R.  Rot.  'j4^.  a  like 
n^  i45i  189,  Cafe  was  in  Debt  on  a  Judgment  by  JVheai^  againft 
invent,  sat.  I'^f^^i  and  the  like  Judgment.  But  iu  the  Cafe  of  Sni 
contra.  againft 
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agiinft  Withers y  Mich.  ^9  Car.  %,  J5.  if.  in  Debt  oa  an  t  Show.  55.59* 

Ooligation,  the  Count  was  D<vtf/tfviV  againft  an  Exe-  ^19* 307". 308.' 

cutor  in  the  debet  and  deiinet^  and  it  was  ruled  by  Judg-  isid.  33*3,  S97« 

meat  for  the  Defendant,  for  the  Court  would  not  allow  »Roi.Ab.9i9^ 

the  Aflion  to  go  further  than  it  had  bffen  before,  viz.  a Lut.  670,  Vr. 

than  in  Debt  on  a  Judgment;  and  fo  held  the  Court  Poft,245*  zss, 

fonDcrly  in  the  Time  ol  Hale,  in  the  Cafe  of  one  Horfey  **^' 
and  Daniel. 


Rutter  againil  Hebden. 

^SUMPSIT  in  Copiideration  that  fhe  would  marry  Affump/t  t^ 

him  he  would  marry  her.     After  Vcrdi6l  for  the  ""rryaWcK 
Plabtiif,  it  was  moved.  That  it  was  a  Matter  Ecclc-  s^c\  sid.  i8o« 
fiafticfil  on  which  no  A6lion  would  lie*    But  the  Court  1  Keb^  %$%> 
would  not  permit  it  to  be  argued,  but  gave  Judgment 
for  .the  Plaintiff,  fee  7  ff.  6>  i*  D^eipt  brought  for  not  v.  1  SaUt.  %^ 
marrying   his  Daughter  according  to  the  Agreement ;  ^JJfj"^"' 
and  held  well,  for  |:he  Coptraft  is  tcinporaL  pMoo.  }p^ 


*  Anonymus.  *  Pf  J48 

A    Mandamus  to  reftore  a  Jurate  oiMaidJlon  J  they  re-  A  Power  i«  to 
turn   their  Incorporation,   with  Power  to^elecl  jlj^tf '^fth* 
Jurates  for  their  Lives,  if  they  think  it  expedient ;  and  think  fit*;  hcif 
that  they  elected  him,  and  afterwards  it  feemed  expe-  not  rcmbve-  - 
dJcnt  to  them  to  difplace  him  \  wherefore  they  accord-  J^^J^/'  ^'**' 
ingly  did  fo  ;  and  the  Return  was  adjudged  infufficient, 
for  tho*  they  had  Power  to  eleft  for  Life,  if  it  feemed 
expedient  to  them,  yet  they  had  no  Power  to  difplace 
or  put  him  out  pf  it,  if  it  feemed  expedient  to  them. 


Frobf  againft  tb^  Marquis  of  Dcrckejitr. 

ERROR  of  a  Judgment  in  the  Common  Pleas  in  %^^/J^ 
Scandalum  Magnatum,  for  faying,  I  value  my  Lard  ^^/J^  m  mt^^Ii 
MarmUs  of  Dorcbefter  no  more  than  I  value  the  Dog  at  «  Dag, 
my  Foot :   And  the  Errors  aligned  were,  jft.   That  the  f  k^J^^j^  *^' 
Wot4s  are  not  aAionable  within  the  Statute,  {ov  they  |  com.  Die, 

do  190. 
8tra«  6%S* 


Mick.  i6.  Car.  II.  in  S.  j??. 

do  not  import  any  ill  A^ftion  done,  or  Words  fpokcnby 
him  (/.  e.  the  Martjuis)  but  only  fliews  the  Efteem  or 
Value  the  Defendant  had  for  him.  zdty.  The  Declara- 
tion is.  That  he  faid  thejefalfe  and  opprobrious  Words  if 
Lici,  ^c.  ^i^y  *"d  does  not  fay,  Lits,  or  faJfe  News  or  Talesy  as 

emitted*  Judf-  the  Statute  fpe aks.  ^dly.  The  Judgment  is  in  Miferi- 
nent  in  Mifi^  cordia^  where  it  ought  to  be  a  Cafiatur,  the  Suit  being 
rtcor  to.  ^^  ^^^^  ^^^  ^j^^  King  as  for  himfelf.     But  as  to  this  laft, 

the  Court  thought  it  fuflBcient,  but  they  fpoke  nothing 
i^s  to  the  two  former,  only  adjourned  it  to  be  further  ar-^ 
gued«  But  afterwards  before  it  came  to  be  argued 
again,  Prohy  was  killed,  and  it  was  faid,  That  the 
Judgment  pajQTed  without  Debate  in  the  Common  Plca$, 
But  the  Executors,  after  Prohy's  Death,  paid  the  Money^ 
98  the  Marc^uis  himfelf  told  me. 


**P.  149  ^  Carnhiirs  Cafe, 

r  « 

Krror  u«  la  T?  R  R  OR  of  a  Judgment  gJven  here  on  an  IndiiS- 
J.  it  on  a  Xl/  ment  in  Lcndon,  againft  him  for  feducing  him  into 
CdSuuiclfes  *"  *^^  Houfe,  and  there  cheating  him  of  30c/.  removed 
in.Uiefame  hither  by  Certiorari ;  ^nd  it  was  obje6ted.  That  the 
CQxmoitnQn  Writ  lay  not  here  upon  a  Judgment  given  by  themfelvcs, 

Law!  and  in  ^^^  ^^^^  ^^^  *"^  Daw/on  s  Cafe  about  two  Years  be- 
civiicafcsin     fore,  where  the  Writ  of  Error  on  a  Judgment  in  an  In- 

brought  in  Parliament,  not  that  it  mufti  and  they  af- 
firmed their  Jurifdi6liop,  That  Error  may  be  brought 
in  this  Court  in  Cafes.  Criminal  on  Judgments  given  in 
the  fame  Court :  But  not  in  Cafes  Civil,  except  it  be  of 
Erroi-s  in  Fa6l  triable  by  Jury.    But  in  Cafes  Criminal, 
£rior  in  J5. 72.  as  >!rell  of  Errors  in  Law  as  in  Fafl;    And  it  was  faid 
Jf  »  J»^™««j  by  Twyfden  znA  JVyndhamy  and  not  denied,  that  Error 
K"stc%^r^  lies  here  of  an  Attainder  before  the  Lord  High  Steward : 
/  But  the  Plaintiff  in  Error  ought  to  affign  his  Errors  in 
rcrfon. 


vu  Liaicsin  lorc,  wiicic  luc  ▼▼  m.  ^j  ivnor  on  a  juagment  in  an  m- 
c!  i^SidLooS.  ^^^"^^^^  °^  Perjury^  in  this  Court  was  brought  in  Par- 
^  ^2,/        ''  liament  J    The  Court  faid.  That  proves  that  it  may  be 


Collins 
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Co/Jim  againfc  Sutton. 

r^  E  B  T  on  an  Obligation  at  London,  conditioned^  The  PUiAtiff 
That  if  fuch  a  Ship  did  not  mifcarry  in  fuch  a  lay*  tranfitory 
Voyage,    to  pay,  ^c.    The  Defendant  pleads.  That  ^*^jy/th2'*'' 
I.  the  Ship  mifcanied  at  Falmouik  in  Cornwall  The  Plain-  Defendant 
I  tiff  demurs,  and  Judgment  for  him,  for  all  this  Matter  cannot  by  Plea 
\.  is  tranfitory,  and  tae  Plain^iflf  hath  Ele6lion  to  bring  notlwrC^unty 
his  A6lion  in  which  County  he  ple^fes,  and  the  Defen-  s.  c.  i  Sid.    ^ 
dam  is  obliged  to  plead  to  all  traniitpry  Matters,  as  this  *H* .  g  - 
is,  in  the  fame  County;  for  whether  the  Ship  periflied  *    *  '  ? 
in  the  oue  County  or  the  other,  it  i^  all  one :  But  if  he 
Lad  local   Matter  to  plead,  he  may  plead  it  in  the 
Cannty  where  fuch  local  "Matter  arofc,  and  thereby 
Iring  the  Plaintiff  to  try  it  in  another  County,  other- 
wife  not,  as  9  E.  4.  46.  and  Hill.  1655.  RqU  S^4*  bQ»» 
fween  Lenois  and  JVtUiams* 


^  Jafon  againft  Morgan.  t  P.  15Q 

A  JUDGMENT  was  obtained  forty  Years  before.  Warrant  of 
and  no  Warrant  of  Attorney  to  acknowledge  Sa-  ^^*,^J3[ 
ttsfaflion  entered,  till  within  thefe  two  Years,  and  the 
Entry  was,  Ht  acknowledged  himfelf  about  to  he  fatisfied, 
inftead  of,  he  was  fatisfied;  and  the  Warrant  being  good, 
it  was  refolvcd  to  be  amended,  being  only  the  Fault  of 
the  Clerk,  and  it  was  done  accordingly. 


Jmhim  againft  Keymis  in  the  Exchequer, 

EJECTMENT  tried  at  Bar,  and/i  Special  Verdia,  ^!^l^f^ 
viz.  Sir  Nicholas  Keymis  Tenant  for  Life,  and  Re-  Marriage  ex- 
mainder  to  his  Son  Charles  in  Tail  general,  with  a  Re-   tended  to  the 
mainder  over,  they  on  the  Marriage  of  Charles  with  ^^2*Hard. 
Blanch  his  firft  Wife,  and  in  Conlideration  of  the  Mar-  $95. 
Tiagc,  and  ^500/.  Marriage-Portion,  levy  a  Fine  and  ^^^»  «3^  ^i^, 
fuffcr  a  Recovery  to  the  ufe  of  Sir  Nicholas  for  Life, 
Remainder  to  Charles  and  the  Heirs  of  his  Body  on 
Stanch  begotten,  the  Remainder  to  the  Heirs  ot  the 

Bod^ 


\  k 
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Power  to 
charge  Latida 
with  «oo(d» 
how  CO  be  eace 
Gated.    Powell 


Body  of  CharUs^  Remainder  over,  vitli  Power  for  Sir 
Nicholas  by  Deed  in  Writings  to  charge  all  and  fingolar 
the  Premifes  with  the  Pkyment  of  2000/.  After  which. 
Sir  Nicholas  and  Charles  without  recital  of  the  Power, 
by  Leafe  and  B^eleafe  for  2000/.  convey  part  to  Dmi 
«««.*.  x-vtvciA  yeftkins  znd  bh  Heirs,  on  Condition  to  be  void  on  the 
oni^Mrensift  Payment  of  f6o/.  at  the  End  of  the  firft  Year,  and  160L 

yearly  for  nine  Years  after  (being  the  Intereft)  with  the 
laid  2000/.  or  of  2000/.  and  Intereft  at  the  End  of  any 
Year  after  the  firft  Year :  Sir  Nicholas  dies,  JbZciicAdies, 
Sir  Charles  marries  a  fecond  Wife,  by  whom  he  had 
ISue  the  Defendant,  and  dies ;  and  the  Money  not  being 
paid,    the  LeiTor,  Son  and   Heir  of  David    Jenkins, 
brought  Ejefiment.     And  two  Points  were  argued  at 
the  Bar  by  Levinz  for  the  Plaintiff  and  Stephens  for  the 
Defendant,  vit.     1/?.    If  the  Conveyance  by  the  Leafe 
and  Releafe  be  a  good  Execution  of  the  Power  ?    zdfy* 
If  not,  then  whether  the  Settlement  be  not  voluntary 
and  void  againft  Jenkins  the  Purchafer  for  2000/.  ?  And 
as  to  th^  iirA,  it  was  fald  and  agreed  by  the  Counfel, 
That  the  Leafe  and  Releafe  was  a  good  Execution  of 
the  Power  as  to  the  Form,  tho'  that  the  Power  is  to 
chfirge  by  Deed  in  the  Singular  Number>  and  this  is 
done  by  two  Deeds.  For  *  a  Condition  to  make  a  Feoff* 
ment  u  well  fatisfied  by  a  Leafe  and  Releafe*     Secondfyi 
It  ^as  faid  and  agreed.  That  notwithftandipg  the  Power 
be  not  recited,  it  may  be  a  good  Execution  of  thePower, 
as  6  Co,  Cletrs  C^ife.    Aiul  alfo  it  may  be  good  i^otwith-* 
ftandlng  Charles  joined  m  the  Conveyance,  and  though 
it  be  only  of  Part  of  the  Lands:    But  the  principal 
Matter  in  (Ms  Poii^t  was.  If  (his  Conveyance  of  a  Fee, 
redeemable  on  the  Payment,  not  only  of  2000/.  but  alfo 
Intereft  for  a  Year  certain,  and  alfo  for  more  Years  if 
not  paid  at  the  End  of  the  firft  Year,  be  good  j  or  if  it 
be  not  good  for  the  Intereft,  it  be  good  for  the  2000^  ? 
For  it  was  (aid.  That  when  a  Man  performs  hb  whole 
Power  and  more,  it  fliall  be  good  ibr^  that  wbich  is 
within  his  Power,  and  void  for  the  Relidue*    But  as  to 
this  Point  Bale  and  the  Court  held.  That  it  was  not  An 
Execution  of  the  Power,  for  by  this  Means  he  might 
charge  all  the  Eftates  with  a  great  Sum  of  Money,  which 
would  defeat  the  whole  Settlement ;  and  the  Power  is 
intire,  and  fo  is  the  Execution,  and  cannot  be  made 
good  fqr  Part,  and  void  for  the  Refidue  at  Law  :    Bot 
ffale  faid.)  That  perhaps  theremight  beReafonin  Equity 

to 
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(0  aid  the  Execution,  as  to  tixe  2000/.  And  he  faid 
ftlfo,  That  the  Power  might  havAecn  better  executed 
by  a  Grant  of  the  Debt,  till  2000/.  were  levied  of  the 
Profits,  or  by  Declaration  of  a  Ufe  till  200c/.  were  re- 
cei-yed,  or  by  a  Deed  charging  the  Land  with  the  Pay- 
ment of  2000/.  But  he  doubted.  That  it  could  not  be 
good  by  Feoffment,  or  by  Leafe  and  Rcleafe  of  the  In- 
heritance, till  zooo/-  and  Intereft  were  paid  :  And  as  to 
the  feeond  Point  it  was  faid.  That  the  Settlement  was 
meerly  voluntary  as  to  the  Iffue  by  the  feeond  Wife;  for 
the  Marriage  of  the  firft,  and  the  Portion  paid  with  her 
could  not  extend  to  the  Iffue  by  the  feeond  Wife  i  noy 
pould  it  be  fuppofed  that  any  Thing  was  given  for  it ; 
for  the  Eftate  as  to  the  llfue  by  the  feeond  Wife,  is  no  ' 
more  than  he  had  before ;  for  the  Remainder  before 
the  Marriage-Settlement  with  Blanche  was  to  Charles ^ 
and  the  Hell's  of  his  Body,  which  extends  to  the  De- 
fendant without  the  Settlement,  and  therefore  it  cannot 
be  intended  that  the  Marriage-Portion  was  paid  for  that 
which  Charles  had  before ;  and  then  the  Settlement  be- 
ing voluntary,  and  the  Conveyance  to  yenkinSy  ma^le 
by  Charles  as  well  as  Sir  Nichclas ;  and  the  Settlement 
being  with  a  Provije  to  charge  the  Lands  with  the  Pay- 
ment of  zooo/.  it  is  void  againft  Jenkins ^  a  Purchafer 
for  a  valuable  Confideration  within  the  Provifion  of  ♦P.  i^^ 
the  Statute  27  Eliz.  e.  4.  which  makes  Conveyances  Nte,  Thu 
with  Power  to  revoke,  alter,  or  determine  at  their  Will  F**^^.^!! 
and  Pleafure,  void  :  But  as  to'this  the  Court  held,  That  ^c^,  ^ub^to 
this  Provifo  for  charging  with  2000/.  is  not  a  Power  c«f/«.  before 

within  the  Words  of  the  Statute,  (it  being  a  particular  ?''!i^'^'  ^^^ 

S\  ft  ^1     w. «     *  ■  held.  That  tke. 

um)  to  revoke,  determine  or  alter  the  Eftate ;  and  no  Marriage  and 

Fraud  being  found,  they  could  not  adjudge  the  Con-  Portion  of  the 
fidcration  of  the  Marriage  and  Portion,  might  extend  fjjfjjdf  to  S^c 
to  all  the  Eftates  in  the  Settlement-    And  they  gave  iffucbythefe- 
Judsment  for  the  Defendant.  cond^  and  that 

^  Sir  Charht 

And  Nottj  That  Jenkinji  afterwards  brought  his  Bill  sir  Nicholas  in 
in  Chancery  to  have  the  Defe6^  of  the  Execution  of  the  ^^«  convcjr- 
Pawer  fupplied  ^here,  but  could  not  have  any  Relief.      an?no/'lt"' 

^  •  citing  the 

*ower,  it  coold  not  be  intended  to  be  done  in  Execmion  of  the  Power,  but  as  Owners, 
Ifd  therefore  denied  Relief;  although  there  was  a  Covenant  for  farther  Affurance,  which 
w  Gh0rUs.  mvfjxx  have  made  ^  Recovery,  hut  he  not  having  done  it,  his  Iffue  (hall  not 
Dcmpdled  to  do  it*   Ylde  poft,  238,  239. 

Johnfon 


Mich.  16  Car.  II.  m  B.  R. 


AXovenant 
in  the  fame 
Deed,  how 
pleidable  ia 
Bar. 

I  DSLTiV*  f%z. 


Johnfon  againft  Carre^ 

DEBT  for  Rent  on  a  Leafe  for  Years,  tbc  Defen- 
daot  pleads  in  Bar  a  Covenant  bv  the  Leflbr,  that 
the  Le&ee  might  dedu6t  fo  much  for  Charges:  And  upon 
Demurrer  it  was  adjudged.  That  the  Covenant  being  in 
the  fame  Deed,  is  well  pleadable  in  Bar,  the  Thing 
being  Executory ;  and  the  Party  (hall  not  be  ptft  to  a 
Circuity  of  Adtion,'  viz*  to  bring  an  Action  on  the 
Covenant. 


'    !  '. 


i*i^ 


♦P-     153 


*  Term.  Sana.  Hill 


A  N  N  Q 
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I5fht  in  H,  R, 
on  a  Judgment 
thpic,  after  Er- 
ror brought 
thereof 

in  Cim.  Scacc. 
S*  C.  Raym. 
loci  Vent. 34. 
3  Lev.  396. 
1  Sid.  2j6. 
I  Mod.  1 21. 
X  Keb.  847. 
Vide  I  Sid.  %l6* 
HS.  I  Cro.5  75- 


Adams  againft  Tomlins. 

IN  Trefpafs  300/-  Damages  were  recovered,  and  Judg- 
ment thereon ;  and  Error  brought  thereof  in  the  Ex- 
chequer Chamber;  pending  whj9h  the  Plaintiff  brought 
an  Aftion  of  Debt  in  this  Court  for  the  300/.  And  by 
all  the  Judges,  except  Ktlynge,  it  well  lies,  for  the 
Record  itfelf  is  yet  in  this  Court,  and  the  Writ  of 
Error  is  a  Suferfedeas  of  the  Execution  only.  Sec  4  H. 
6.  31- 

253-    2  Mod.  194*    Raym*  zoo*    5  Mod*  Gi*  Q«  Palm.  18;,  303.  %  Cro. 
Sid*»  Prafticc  lio.  *-  '      ' 

Corv^n 
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Corvm  or  Corbet  againft  Pierfon. 

jp  R  R  O  R  of  a  Judgment  given  in  ExeUr  Caurt  in  Judgment  in 

Vj  Cafe,  for  that  he  being  an  Officer  of  the  Cuftom-  ^  inferior 

HSufe  for  the  Port  of  i>rf^,  the  Defendant  falfly  and  S^^^cT 

malicioufly  at  Exetery  within  the  Jarifdiflion  of  the  which doesnot 

Court,    informed   the  Commiffioners  .of    the  Cuftoms  J^?^?^^^^ 

there, ^hat  he  took  Bribes,  whereby  he  loft  his  Office,  rifdiiuon  of*' 

After  V^erdift  and  Judgment  for  the  Plaintiff  in  ExeUr  the  Court. 

Court,  it  was  affigned  here  for  Error,  That  it  does  not  f  Xcb-lte*??^' 

appear  that  the  Office  is  within  the  Jurifdiflion  of  the  vide  Pafch.«a, 

Court,  and  the  ASion  lies  not  but  for  the  Special  Da-  Bertiard  v» 

mage,  of  which  the  Jury  cannot  inquire,  if  the  Office  ,>!]^p«.'5o' 

be  not  %pithin  the  Jurifdi\3ion  of  the  Court ;  but  where  \ide  i  Vemtl 

Words  arc  ♦  aftionable  of  th^mfclves,  there  the  Jury  ^^«*  ^*i*  ^Sf- 

may  inquire  for  the  Aggravation  of  Damages  of  a  Mat-  3  lcv'^aiiw 

tcr  out  of  the  Jurifdiilion,  as  Taylor*s  Cafe  in  J  Cro.  i$7,^c,  ibid, 
where  by  Reafon  of  Words  (that  of  ihemfclves  were)  *  P-  |54 
aftionable,  fpoken  within  the  Jurifdi<9ion,  the  Jury 
may  inquire  for  Aggravation  of  Damages  of  the  lofs  of 
Trade  out  of  the  Jurifdi^lion.  And  for  this  Reafon 
the  whole  Court  here,  except  Kelynge^  held,  That  the 
Aftion  was  not  well  brought,  and  that  the  Judgment 
was  erroneous  :    But  Kelynge  held  the  Matter  of  itfelf 

aflionable,  it  being  found  to  be  falfe  and  malicious:  The  Port  of 

But  it  was  adjourned,  and  fo  it  defended  till  Mich.  19  f/^^'bi'^wUh! 

Car.  2.  And  then  after  divers  Motions  and  Arguments,  inthejurif-" 

the  Court  faid.  They  would  not  intend  the  Port  of  Ex-  ctiaion  of  the 

tiety  to  be  out  of  the  Jurifdi^ion  of  the  Court  of  ^ourtof£*- 

Exeter^  but  within  it,  ?ind  affirmed  the  Judgment.        >    videpofi,  156, 

289. 

Baker  againft  Berhford* 

r\EBT  for  Rent,  as  Adminiftrator  of  an  Adminif-  p/y"*^lK 

^  trator  of  a  Leffee  for  thirty  Years,  who  demifed  to  the  intefiate, 

the  Defendant  foT  twenty  Years,  rendering  Rent,  and  and  does  not. 

that  the  firft  Adminiftrator  had  paid  Debts  of  the  firft  ^J;  Money" 

Intcftate,  to  the  Value  of  the  Term,  on  ^hich  thcDe-  s.c.Rayin.53. 

fendant  demurs ;    becaufe  the  Plaintiff  had  not  fhcwn  l^^^'^'     ^ 

that  the  firft  Adminiftrator  had  paid  the  Debts  with  his  ,  *?^i^  ^^\] 

Cwn  Money;   and  it  may  be  he  paid  them  with, the  'v.deiRoii. 

f-    -  .  •  Money  ^^"^^  ^^^  9i\ 
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Uo.  t,  t6o.  Money  of  the  firft  Inteftate,  for  which  Caufc  the  Court 

Cro.  hi.  IIS.  held  the  Declaration  ill.     But  it  being  further  declared, 

i*Ai\d.  »4.  That  he  elected  and  took  the  Term  in  Satisfaflion,  the 

I  Leon.  III.  Court  held  it  a  ftrong  Implication,  if  not  a  plain  Avcr- 

G°db^*/^  ment,  That  he  paid  them  with,  his  own  IVToney  :    And 

^inch.  70.  thereupon  in  Eafier  Term  following,  they  gave  Judg- 

KtWw.  63.  ment  for  the  Plaintiff. 

>Sld.76.  I  Jo. 

^.     5    Mod.  I3<^»  145-    4Bac.  Abr.  969.    s  Term.  Rep.  97.  5S7,  597* 


41  P,  155  *  Skerwood^$  Cafe. 

Ktco^  made  TT  E  haying  forged  the  Chief  Juftice's  Hand  to  divers 
ofaCoafeflioa  XX  Bails,  and  being  brought  into  Court  and  examln- 
^aVKJb.^'  cd,  confeffed  it,  of  which  ConfclTion  a  Record  was  in- 
^1/         *      ftantly  made,  and  Judgment  given.  That  he  fhould  be 

fet  11^  the  Pillory  three  feveral  Days,  at  three  fcveral 
Places,  and  appear  at  the  Bar  with  a  Paper  on  his  Hat, 
(hewing  his  Offence ;  and  this  was  dqne  without  Infor- 
f;9Slipw«i76.  ination>  oply  upon  the  Record  of  his  Confei&on* 


Clapham  againfl  Moyle. 


~^,  897*  .^  ^  -         w    ^ 

V.  Dyr.  w«.  and  that  Clapham  Ihould  convey  i^n  Office  to  Moylci 
^Co.70,71,  provided.  That  Moyh  out  of  the  firft  Profits  of  the 
Cro.  Car.  119.  Office  (hould  pay  to  Clafham  500/.  and  avers  that  he 
I  Roi.  51S.  had  conveyed  the  Office,  and  that  the  Defendant  had 
^rJ:!^^f^  received   ceo/,  out  of  the  Profits,  but  had  not  paid. 

2  com*  D>i£.  .        ,  ^        .  .  1  •       1  1       mi  «  *   rt  • 

43S.  And  on  Demi^rrer  it  was  adjudged.  That  the  Action 

Cowp.  ^«>-       brought  on  the  Provifo  well  lies,  for  this  Provifo  is  not 
Poug.  2%  7t  •  by  ^2^y  ^f  Condition  or  Defeafance>  but  by  way  of 
Agreement  ^o  pay  the  50c/. 


JSqis  againfl  Norliffe. 


Matter  which 
proves  the 
Writ  abftte- 


ERROR    of  a  Judgment  in  EjeSment  affiigned^ 
That  the  Plaintiff  after  VcrdlS,  and  before  Jud^- 

iiiW,  not  af-    ment  entered  ;  and  it  was  argued  by  Wejlon^  That  it  u 
toTSttiMiitter  ^^^  affignable,  for  nothing  is  affignable  which  proves 


Hill.  i6&  IT  Car.  It  in  B.R. 

the  Writ  abateable,  but   o«ly  that  which   proves  it  which  provej 
abated,  and  cited  4  i7-  6.  27-    8  E.  4.  19.    a  Cro.  303.  s.c  Vsidai?. 
J  5«^.  5.  whereto  J^ones  anfwcred.  That  that  is  true,  iKeb.84i,85ob 
where  the  Party  bath  Time  to  plead  it,  but  that  he  had  *  Str«.  492. 
not  here  after  Verdift  :  But  by  the  Court,  it  is  not  af- 
fignable  for  the  Realon  given  by  IVefiony  and  they  af- 
firmed the  Judgment- 


*  Stone  againft  Waddingion.  «  P,  156 


E 


RROR  of  a  Judgment  given  in  the  Court  at  Tbri^  judgment  in 
where  the  Plaintiff  declared.  That  the  Defendant  *J*n/^"'»f 
being  indebted  to  him  at  JTork,  within  the  Jurifdiflion>  ftd,  the  cood$ 
for  divers  Goods  to  him  fold  and  delivered,  did  then  not  faid  to  be 
and  there  promife  to  pay ;  and  the  Judgment  was  re-  juHwfaron?* 
verfed,  for  that  it  was  not  fhewn  where  the  Goods  were  i  Kcb.  842/ 
ft)ld  and  deliveredi  and  that  maybe  out  of  the  Jurif-  v. inte5o,69, 

didinn  96.  Jo5.  m* 

^^^^^  ♦  153.  I  Sid.259. 

Ering  againft  Streete. 


N 


CASE,  for  faying  to  the  Plaintiff,  Thouhajl  ftoliaz  n..Jtfli>h  W 
mtM:h  Uad  out  of  my  Mafter's  Houfe  as  is  as  big  as  a  ;^7^iyr* 
Hmifg;  moved  in  Arreft  of  Judgment^  That  it  might  be 
lead  fixed  to  the  Freehold  :  Like  the  Cafe  in  Cro.  Thou 
hafi  JloUn  Iron  Bars  out  of  my  Majler^s  Windows ^  intend- 
ed to  be  the  Iron  Bars  fixed,  and  heie  it  might  be  the; 
Covering  of  the  Houfe.  But  by  the  Court,  it  might 
luivc  been  fo  intended,  if  the  Words  had  been  Jlole  off 
nty  MaRer^s  Houfe:  But  the  Words  being  out  of  myMaf 
ttr*s,  Haufe^  it  fhall  be  intended  Lead  there  lying* 


Harris  againft  Wiltis. 

ERROR  of  a  Judgment  in  the  Common    Pleas,  i*ref<ntment 

where  the  Cafe  was  on  the  Statute  of  1 2  Car.  2.  for  jntended'tt' 

Confirmation  of  Minifters,  vithich  eAabiifhes  fuch  as  extend  to  in« 

were  in  PoSefiSon  the  ajth  of  December  1659.  Provided  ^^^"^^r  *"*^ 

that  it  fliould  ftot  prejudice  fuch  as  were  prefeated  by  i^c!?  Sid! 

the  King  before  the  9th  oi  December  16,  59.    And  here  239* 

ll^^  I  Keb.  844* 
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the  Paifon  was  prcfcntcd  by  the  King  (before)  but-  not 
inftituted  and  induced  till  after.  And  it  was  adjudged 
in  the  Common  Pleas,  That  he  being  prefented  vas 
within  the  Provifoy  and  01  the  fame  Opinion  were  Hyde, 
Wyndham  and  Kelynge ;  but  Twyfden  not  having  read 
the  AvSl,  would  give  no  Opinion,  becaufe  Prefcntment  is 
fometimes  taken,  to  ptefcht,  inftitute  and  induiSl  as  a 
P^  157  *  Grant  of  an  Annuity  till  he  be  prefpnted,  Ihall  not 
determine  till  Induction,  which  is  the  PerfeiSlion  there- 
of.    But  Judgment  was  affirmed  by  the  other  Threei  * 


Brici  againft  Parker^ 

AdmiQiftra-  TA  £  B  T  for  Rent  brought  as  Adminiftrator :  The 
^^  ^y  ^  -*^  Defendant  pleads.  That  the  Adminiftration  grant- 
ctt^n^  to'thc  ^^  ^^  ^^c  Plaintiff  was  delito  modo  revoked  and  granted 
Sutute,  can-  to  y.  S,  The  Plaintiff  replies.  That  he  Was  the  next  of 
wuh^u?^uft'^**  Kin  to  the  Inteftate,  atid  that  he  had  fued  an  Appeal 
Caufc.  from  the  faid  Sentence,  whereto  the  Defendant  demurs, 

s.  c.  1  Sid*  and  it  was  argued  at  the  Bar  in  this  Term,  and  inEafier 
j^eb.T46,854.  "^^^^  following  :  And  the  principal  Point  argued,  was^ 
Pod,  186,*  Whether  the  Ordinary  having  granted  the  Adminiftra- 
305«  t)on  to  the  next  of  Kin  according  to  the  Statute,  could 

iSid.  a»o.a93,  ^^^^^^  j^  P     ^^^  j^  ^^^  TirgixtA  for  the  Plaintiff,  That 

Yelv*  83>  12^.  when  the  Ordinary  had  granted  the  Adminiftration  ac- 

styfe  10.  cording  to  the  Statute,  he  h^d  executed  his  Power  given 

ico-^isf^'^^*  him  by  the  Statute,  and  Jiad  nothing  further  to  do  in 

Cro.  EI-  459-  the  Cafe,  2  RolWs  Abi;.  303,  27,  28.  and  i  Cro,  Pother^ 

xMod.6«.  i,V's  Cafe,  and  the  fame  in  Leveins  Cafe,  Sty.  10,  74, 

%  Lev.  55, 86,  75»  and  Sit  George  oarnis  Cafe  in  this  Court  within  two 

90.  xrs.  »8»*  or  three  Years  laft  paft :    Where  the  Son  of  Sir  George. 

S8^aAtk.^85!  ^^^"8  ^^^^»  *"^  ^^^  Adminiftration  granted  to  him,  it 
2  Stra.  917.    '  not  being  then  known  that  the  Son  had  any  Wife.  And 

afterwards  the  Wife  difcovering  herfclf,  fued  to  repeal 
it,,  and  was  prohibited.  But  for  the  Defendant  it  was 
faid.  That  anAdminiftrsltion  was  only  a  Reputation, 
and  in  its  Nature  always  revocable ;  and  that  Adminif- 
'  tration  in  this  Kingdom  did  originally  belong  to  the 
Ordinary  by  the  Laws  of  the  Realm,  and  was  not  given 
to  them  by  any  Statute,  nor  loft,  as  is  fuppofed  by  9 
Co.  in  Hetijlos  Cafe,  and  cited  Selden's  Titles  o/Honovr, 
P^*  7'3>  7*4*  ^^^  ^y  their  Law  they  might  have  grant- 
ed it  to  whom  they  plcafcd,  and  have  revoked  it  when- 

ibey 
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they  pk^fed.  And  the  Alterations  that  have  been  tntidt 
by  Statute  are  31  Ed.  3.  c.  1 1*  which  appoints  the  Or- 
dinary to  depute  the  next  Friends  to  the  Dead,  and 
gives  to  them  an  A<ftion,  which  the  Perfon  deputed  by 
the  Ordinary  before  could  not  have.  Then  the  Statute 
21  H.  8.  goes  further,  and  direfls.  That  it  fliall  be 
granted  to  the  Wife,  or  next  of  Kin,  under  a  Penalty; 
lo  thai  at  this  Day,  if  they  *  grant  it  to  any  other,  it  is  *  P.  158 
not  void,  but  they  incur  the  Penalty  only ;  and  fo  it  re- 
mains as  it  was  b.foie  a  Power  committed  by  the  Or- 
dinary, and  revocable  in  its  Nature  ;  and  cited  3  Cra: 
163,460.  AT:d.  Rrf.  303.  %n  H.  8.  2,6.  and  Ow.  50. 
which  Cafes  are  all  fircp  the  Statute  ZI  H,  8.  Wyndham 
on  the  firft  Argument  ]\v\A^  That  the  Ordinary  could 
revoke.  T'u}y'^d»:n  hfklj  That  he  could  not  without 
jufl  Caufe,  as  :f  the  A'lminifliat;)'  ^ecomcs  Lunaticlc, 
or  where  it  v  as  not  duly  giarii(.tl  at  fn  fi  \  and  the  Caufc 
ought  to  befhcwn  to  the  Court,  fo  that  thry  night  judge 
thereof:  And  it  is  not  cnour.h  to  fiiy,  Thii  it  \s  as  dehiio 
m^f/o  revoked.  To  which  //'>ffr/Atf//i  replied.  We  ought 
to  believe  that  their  Prpcctding>-  arc  juft,  till  the  con- 
trary appears,  Hyde^  Chi^•f  Juftice,  held,  That  after 
Admininration  granted  accui  cling  to  the  Statute,  it  can- 
not be  revoked  without  juft  C'aufe,  as  Lunacy;  but  CauftofRe- 
whether  the  Caufc  ought  to  be  paiticularly  pleaded,  he  vocation  to  be 
faid,  would  be  the  C^eftioh.  And  it  was  adjourned  ;  %\^^^^  ^^ 
and  afterwards  in  Eajler  Term,  Wyndham  agreed.  That  Poll.  i$6, 305* 
the  Ordinary  could  not  revoke  an  Adminiftration  grant- 
ed according  to  the  Statute  without  juft  Caufe,  and  that 
the  Court  here  is  Judge  of  the  Caufe  j  but  after  he  is 
made  by  the  Court  there,  this  Court  ought  to  intend 
it 'done  upon  juft  Caufe;  and  the  Party  who  will  revoke 
an  Adminiftration,  ought  by  Pleading  to  fliew  the  Caufe* 
fothat  it  may  appear  to  the  Court  to  be  (granted)  with- 
out  juft  Caufe.  And  Kelynge  and  Twyfden  held.  That 
the  Caufe  was  to  be  (hewn  by  the  Party  who  procured 
the  Relocation,  fo  that  it  Aay  appear  to  the  Court  to 
be  revoked  for  juft  Caufe.  But  they  both  (all)  agreed. 
That  it  nttght  be  revoked  for  juft  Caufe,  as  if  it  was 
unduly  granted  contrary  to  the  Statute  at  Hrft,  or  if  the 
AdminiifratoT  afterwards  becomes  difabled  by  Lunacy 
or  the  like.  But  it  was  adjourned,  and  fo  it  long  dc-  judfincnt^ 
pended;  but,  as  I  heard,  Judgment  was  afterwards 
given  for  the  Plaintiff,  bccaOfe  by  the  Appeal,  the  Sen-  • 
tei^ceof  Revocation  was  fufpended. 

4nd 
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^  And  NoU^    Jufticc  Wyndkam  faid.  That  the  Roll 
tited,  whereon  Coke  grounded  hb  Opinion  in  HenjL6% 
Cafe,  is  7  //.  3.  where  a  Writ  was  dire6i:ed  to  the  Sheriff 
to  fcife  the  Goods  of  an  Intefiate  into  the  King's  Hands, 
whereupon  he  eolle6ied|  That  Adminiftration  belonged 
to  the  King-     But  (fays  he^  That  was  only  a  Preroga-" 
tive  Writ  to  feife  the  Goods  of  an  Inteftate^  who  was 
indebted  to  the  King,  to  the  Intent  the  King  ihould  be 
*  ?•  159    fatisfied  his  *  Debt  before  others,  as  the  Law  is  at  this 
Day :  But  Note  alfo.  That  Lyndtxvcdi  acknowledges  the 
granting  of  Adminiftrations  did  not  belong  to  the  Or- 
dinary of  Rigbtj  but  that  he  only  had  it  by  the  Concef* 
Poft,  ^86, 18;.  fion  of  Princes.    See  the  Cafe  of  Offiy  and  Beft,  here- 
Foft,  S05.         after,  fag.  186,  187.  and  that  of  Ravenjcraft  againft  Rt* 

wnfcroft,  fag.  305.     Hill.  %%  &f  23  Car.  2.  JBi  R. 


,  Clarle  againft  MoKnetM. 

AHaiedi  Or*   /^  ASE    againft  the  Sheriff,  for  an  EiTcapn  upon 

ofVK  w'**   ^  "'^^"^  Vtocc{s  I    The  Defendant  pleads  a  ffakeas 

difcharee  one    Corfus  by  the  Duke  of  NiwCaJlU^  and  other  Jaftices  of 

arretted  itt        the  Peace,  at  the  Seffions  of  the  Peace,  to  bring  the 

*omhijtothc    pHfoncr  before  them,   who  for  that  the  Arreft  was 

$•  C- 1  Sid.a69.  made  on  the  Perfon  coming  to  the  Seifions>  difchlrged 

xfrn*.  lool      *^*'"'  becaufe  he  ought  not  to  be  arretted  in  going  ox 

lym.  100.      returning,   ^c.   on  which  the  Plaintiff  demurs ;  and 

TVyniham  and  Twyfdcn  inclined  the  Privilege  ought  to 

be  allowed,,  or  elle  the  King's  Bufinefs  would  remain 

undone.    But  by  Kelynge,  the  Juftices  of  Peace  cannot 

grant  a  Habeas  Corfus.    And  it  was  adjourned. 

The  King  againft  the  Oily  of  C(Mirhufy. 

rxcraption  of   TNDICTMENT  for  a  Riot  there,  being  to  bt  tried 

i^o  ^^UotJS  ^  *^  ^^^  ^^^'  ^^  ^^^  Venire  returned,  on  the  Diftrin- 
b^theSheriflTs  g^  the  Sheriff  returns  a  Grant  of  King  James  I.  That 
Return,  but  by  (he  Citizens  (hould  not  be  returned  to  fervc  oa   Jarics 

the  pirm  *^  ^"^  ^f  ^^^  ^^^y>  ^^^^P'  ^'^  ^*^^  ^^  Trcafon.  "And  it 
s.  CKaym.  was  doubtcd  by  the  Court,  whether  fuch  a  Privilege 
IIS*  could  come  (in  Debate)  on  the  Sheriffs  Return,  and  it 
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feemed  not ;  but  that  the  Party  when  he  comes  in  mzj 
cxcufe  himfelf  thereby.  30  Aff.  i.  18  /f.  B.  5.'  And 
Jones  of  Counfel  with  the  City,  feemed  nfterwaxda  to 
agree  thereto*  But  for  another  Caufe  the  Return  was 
clearly  infufficient,  viz.  That  he  had  returned  the 
Panel  on  the  Venire y  whereby  he  admits  them  charge- 
able to  fenre ;  and  then  he  cannot  afterwards  return  a 
Difcharge  from  ferving  upon  the  Diftringas. 


♦  Eflurl  oi  Stamford  againft  fUetBiam,  *  P,  160 

BY  the  Court,    If  the  Sheriff  on  an    Inquifition  On  an  ^fj^ 
upon  an  £fegiU  returns  the  Defendant  to  have  evtfy^rtuto 
twenty  Acres  in  Dafe,  and  .twenty  Acres  in  Sale;  and  be  aeUvtna. 
delivers  the  twenty  Acres  in  Sale  for  the  Moiety  of  the  f^  ^**  ^^ 
Whole,  all  is  yoid ;  for  he  oUght  to  deliver  a  Moiety  of  i  Keb.V|^ 
the  twenty  Acres  in  each  Vill ;  and  this  might  be  avoid- 
ed in  Evidence  in  £)e£bne|it  brought  for  the  I^andSf 
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'^^^I'^mmm 


Swalltw  againft  Imberjan, 

j^T  againft  an  Executor,  who  pleads  that  %  S.  An  Executor 

J-^  IS  Co-executor  with  him  not  named  in  the  Writ,  E^*****  anotber 

JutenentofthcWrit,  but  does  not  aver  th;it  the  other  tmTnT 

^^^-  !•  M  had  <»ying  tbat  u 


D 


bad  adminir* 
tcied. 


lL^^.^^^ii-^^   VW*  poft.  j8i,  299.  joo    Cro.  El.  387.  s*'"**  Uon.  192 


l^ad  ad^niniAered ;  whereupdh  the  Plaintiff  demurs,  and 
the  Plea.was  adjudged  ill.  For  although,  when  an  Exe- 
cutor fueSj  the  Defendant  may,  plead- another  Executor 
not' nailed,  without  fliewing  that  the  other  hath  admi- 
niAered^  becaufe  he  cannot  know  whether  be  has  admi- 
niftered.  or  pot;  yet.  when  an  Executor  i$  fued^  if  he 
.pleads  another  Executor  not  named,  he  ought  to  go 
further  and  fay >  That  behasadmimftered,  for  that  lies 
in  hi9  own  Conuzance* 


Qipck  againft  Copplefofi. 

AProtoifein  ASSUMPSIT.  Whereas  the  Defendant's  late  Huf- 
Qonfia«rtiion.  Jcl  baxid  was  indebted  to  (he  Plaintiff,  and  ftie  about 
apofrtf  ^ne  to  cbiinc  to  London^  ahd  be'mg  in  fear  to  be  arrefted  by 
Who'ia  not  11-  the  Plaintiff,  fhe  pnSmifed  him  in  Cohfid^ration  that 
^^^c  sd  ^^  would  not  trouble  her,  and  would  forbear  till  Mi- 
1142. 1  kcb.886.  chaelmas^  to  pay,  ^d.  After  Verdict  it  was.  moved, 
l»oft,  165-  That  fhe  not  being  fhewn   to  be  Executor  or  Adminif- 

Irator,  her  Forbearance'  was   not   any  Conlideration, 
which  v^as  agreed  by  the  Court :     But  the  fubfequem 
Words  forbvar  iilL Michaelmas y  are  diftinf^  and  general, 
not  only  to  forbear  her  but  all  others,  and  makes  a 
good  Confideration,  whether  fhe  be  liable  or  not ;  and 
they  cited  Heriot  ^r\d  HintotCs   Cafe  adjudged.  That  a 
*rP'  16^  general  Forbearande  is  a  good  Confideration^*  whether 
the  Party  promifing  be  liable  or  not.     But  Kelynge  at 
firft  doubted,  that  by  the  Copulative  !£/,  all  was  one 
Sentence  ;  and  that  it  was  not  only  to  trouble  her,  but 
alfo  to  forbear  her  till  Michaelmas ;  but  afterwards  he 
agreed   with  the  others  ;  ahd  Judgment  x^'as  given  for 
the   Plaintiff.     And   Hyde  Chief  J uftice- held.  That  a 
Forbearance  to  fue  one  who  fears  to  be  fued,  is  a  good 
Confideration ;    and  he  cited  a  Cafe  in  the  Common 
Pleas,  when  he  fate  there,  where  a  Woman  who  feared 
that  the  dead  Body  of  her  Son  would  be  arretted  for 
Debt,    promifed  in  Confideration   of  Forbearance,  to 
pay;    and   it  was   adjudged  againft  her,    though   (he 
was  n'  ither  Executor  nor  Adminiftrator.     But  of  thi^ 
,  the  other  Judges  here  doubted. 

*        .  .   .  •      -  The 
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The  King  againft  Apprw&d  Men  pf  Guilford. 

A     Mandamus  to  reftore  an  Approved  M'an^  they  re-  ^  If  a  Mnnm 
turn  certain  fcandalous  Words  f^oken  by  him  of  ^^^"^  y*^  ^?\ 
aooiher  Approved  Man,  for  which  being  fummoned  be-  from  hjs*^«. 
fore  the  Mayor  and  Aldermen  in  their  Court,  he  faid,  s-  c.  i  Kcb. 
that  he  would  juftify  it ;  for  which  they  fufpcnded  him :  S^L^^^V 
it  was  objected)  That  the  Return  was  ill,  becaufe  not  2  Keb.  i. 
Tctumed  any  Power  to  turn  out ;  and  by  the  Court,  it  ^*^«  *Std.  14. 
was  ill  if  they  had  turned  him  out,  but  here  he  is  only  \  show/"- 17 
fufpcnded  :  Ai)d  by  Hyde  Chitf  Juftice,  ^nd  Kflynge,  a 
Mandanpus  does  not  lie  for  fufpending,  for  the  Freehold 
ftill  remains  in  him  :  But  Twyfden  with  his  whole  Force 
til  the  contrary  ;  For  a  Sufpcniion  is  a  temporary  Amo- 
tion, and  perhaps  they  will  never  difcharge  the  Sufpei)-* 
jiaa;  and  JVytidham  being  abfent  it  \|^as  adjourned^   n 


Wilkinson  againft  Bouitonf 

Va  Trefpafs  and  Imprifonment,  the  Defendant  juftified  Cuftom  for  tht 
^  by  the  Cuftom  oi  London,  that  the  Mayor  and  Al-  Sr^^nVof*''' 
flermen  fliould  have  the  Cuftody  of  all  male  Orphans  London,  plead* 
till  twenty-one,  and  of  Females  till  twenty  one  or  mar-  jd. 
lied,  and  of  committing  them  to  Guardians;  and  any  KaylJ.  nli.*^^' 
Pcrfon  taking  them  from  the  Guardian,  is  to  be  brought   i  Keb.  868, 
to  the  next  Court  apd  to  be  in^prifoned  ;  and  that  the  ^95* 
PUintifF  took  fuch   an   one  an  Orphan,    Out  of  the  b.'^*'^^*  ^^*' 
GQardiandiipof  fuch  an  one,  and  was  (thereon)  brought  Vide  %  LCV.3J. 
to  the  next  Court  apd  committed  in  Prifon  to  the  De- 
fendant.   Whereupon  the  Plaintiff  demurs  ;  and  it  was 
objefled  by  IVillUms,  That  the  Plea  was  not  good  to 
t^ke  a  Man  without  Notice  of  his  Crime,  and  to  bring 
him  to  the  *  Court  to  be  immediately  committed  ;  that    ♦  p^  jg-, 
he  ought  to  have  Notice  for  what  Caufe  he  was  brought 
to  the  Court,  that  fo  he  might  be  prepared  to  anfwer. 
But  by  the  Court,  this   Pleading,  That  he  had  com- 
Diitted  the  Offence,  and  was  convifled  thereof  (is  fuf- 
Jicient,)  and  the  Matter  is  Criminal,  for  which  every 
Jofticc  of  Peace  may  commit.     %dly.  It  was  faidiL)y  him,  1  sid.  250. 
ThcCttftom  is  not  good  to  commit  without  ll^ception  Raym.  116,  • 
©f  Peers.     But  by  the  Court,  a  Peer  is  not  privileged  in   *  ^'''^'  ^""^ 

M  %  this 
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this  CafC)  for  in  Hominc  reflegiando  where  he  detains 
ftShowtSiSto  the  Body,  he  fhall  be  committed^  F.  N*  B.  68*  C  11 
•sa«'  H.  4.  15.  i.  Wherefore  Judgment  was  given  for  ihc  De- 

fendant' 


Amcots  againft  Amcots. 

dnato^  Plea  17  ^^.OR  of  a  J  udgmcnt  on  i  Formedon  in  Remainder, 
*  tried  by  Jury,  JC>  where  the  Tenant  pleads  Infancy,  and  that  the  Re- 
h peremptory,  mainder  defcended  to  him^.and  prayed  his  Age.  Tbc 
a.^  c.  Raym.  jj^jijandant  pleads.  That  the  Remainder  did  not  dcf- 
X  Sid.  152-  cend  to  him,  IfTue  joined,  and  found  for  the  Demi&ndaDt 
1  Kcb.  86^  and  Judgment  final,  and  that  afligned  for  Error.  At-^ 
Sf'a  Danv.  gwed  by  Serjeant  Newdigate,  That  there  ought  to  be 
fjrs-  H.>^  a  Refpondfds  eujler;  He  agreed.  That  generally  on  aa 
V.  ante  14).  jff^^  upon  a  dilatory  Plea  Judgment  final  ought  to  be 

given,  but  that  Infants  were  not  to  be  within  this  Rule, 
and  he  cited  many  Authoi  iVies  of  the  Privileges  of  In-  1 
fants,  but  none  that  came  up  to  this  Cafe.     To  whom 

^^ones  anfwered,  The  Law  is  general,  and  if  he  would 
ave  Infants  excepted,    he  fhould  Ihew  a   Precedent 
thereof,  Z.  5  E.  4.  90.     The  Law  is  geneial  upon  any 
Iffue  Joined.     But  fee  Fhz.  Iffue  14.  Age  2I.     An  Iffuc 
joined  on  Infancy  tried  by  Infpeftion,  and  a  Refponiios 
oufter ;  .but  in  all  Cafes  when  the  Iffue  is  upon  a  Dila- 
tory, and  tried  fer  fats,  the  Judgment  is  peremptory, 
otherwife  it  is  in  all  Cafes  where  it  is  tried  by  Demur- 
rer, except  it  be  in  one  only,  ♦  and  that  iS  in  the  Cafe  of 
a  Demurrer  upon  Evidence,  where  it  is  Peremptory, 
betaufe  no  Rejpondeas  oufler  can  be,  becaufe  the  Parties 
.  are  at  the  End  of  their  Pleading,  £•  5  E,  4.  139.     2  E. 
4.  io«     And  the  Reafons  why  Judgment  is  peremptory 
on  an  Iffue  tried  fer  Paisy  are,  for  that  the  Delay  is 
greater,  and  that  Iffues  of  Fad  lie  in  the  Cognizance  of 
the  Parties,  but  Iffues  of  Law  net.     And  the  whole 
Court  were  of  Opinion,  That  the  Judgment  otight  to 
be  final,  and  affirmed  the  Judgment  in  C.  B.  except 
Caufe  ihewnj  ^c^ 


GuilUa 
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*  Guillan  againft  Gi/L  ♦  P.  164 

A  MAN  makes  two  Executors,  one  whereof  makes  Two  Execu- 
liis  Executor,  and  dies,  and  afterwards  the  fur-  J|^7^w,!!nd 
vi«ng  Executor  dies  inteftate ;  a  Legatee  fues  the  Exe-  then  the  o- 
cator  of  the  Executor  who  firft  died,  in  the  Spiritual  ^^"5  and  the 
Court  for  his  Legacy,  who  pleads  this  Matter,  which  f^^"^^  "^^ 
Plea  they  refufed,  wherefore  he  prayed  a  Prohibition,  fucd   in  the 
and  it  was  denied ;    for  the  Matter  is  Teftamentary.  spiritual  Court 
And  perhaps  the  Executor  of  the  Executor  has  all  the  No*Prohibf* 
Goods  in  his  Hands,  and  is  Executor  of  his  own  Wrong,  tion  where 
and  no  other  in  the  Cafe  to  be  fued  for  the  Recovery  of  ?^*^J''2^*f^r. 
tiie  Legacy.     And  tho' the  Survivor  fhall  have  all  by  afticai  Matter 
our  Law,  it  is  not  perhaps  fo  in  theirs,  and  the  Matter  although  con« 
belongs  to  their  Law ;  and  if  they  proceed  wrong,  he  J^^  ^^  ^^^ 
oaght  to  appeal,  but  they  (hall  not  be  prohibited  by  s.  c.  Raym. 
this  Court ;  and  the  Prohibition  was  denied.  ^  123. 


Buckler  againft  Jngil. 

ASSUMPSIT,  and  declares.  That  In  Confidcration  ^{'^^{1^^^^ 

that  the  Plaintiff  would  furrender  a  Term,  the  De-  willing  to  pay. 

itndaitit  would  be  willing  to  pay  10/.     After  Verdift  for  s.  c.  i  Sid.  «4<S. 

the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  That  rJ^^IiS 

berewasno  Promife,  and  then  Now  Affumffit  was  no  v. Cro.  Ki.9ia. 

Iffttc  to  be  tried ;  and  fo  held  the  Court,  and  ftayed  the  »  s*iJ^-  «7. 

Judgment.  ^^^V 

The  King  againft  Worms. 

AN  Outlawry  in  Trefpafs  was  reverfed,  for  that  it  ^ife  Latin, 
**■  was  Utlegat*  for  Utlag^af  eft\  and  another  was  re-  y(^^  Si^o^, 
▼cried  the  fame  Term,  between  the  Kin^t^  and  Pleyter^ 
tad  alfo  another  between  the  King  and  Cowly  for  the 
fcme  Caufe. 


M  3  ^'^"-^^ 
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*  P.  165  *  Wtrrall  againft  Brand. 

\ 

TwoExecu-  JSS U M PSIT  ^gUnf^  two  Executors  on  the  Promife 

X,S?aDd  ^f  a  TcAator;    Iffue  iVo»  Ajfuthj^t,  one  Executoi 

'  one  dies',  the  dies,  which  IS  foggefted  dn  the  R0II9  and  the  Trial  had 
.Writ  ihaii  a-  againft  the  other,  and  VerdiS  for  the  Plaintiff.    And 

s.  ci  I  Sid.  ^^  ^*^  moved  by  Jones  in  Arreft  of  Judgment,  That 

/59-  the  Bill  was  abated  by  the  Deatli  of  the  one  in  Cafes  of 

^*y"*'  '31.  Contra6^,  but  otherwife  in  Cafes  of  Trcfpafs,  as  50  E. 

V.  /'Le^  8a.  3'  ?•  4^  ^*  3*  ^^  ^'  ^i^^'  Brief.  263,*344-  &?  Plowd,Cm. 
j86.  ^.  In  Cafe  of  Executors  fued  on  a  Contrary  the 
i.  e.  mert  Death  of  one  abates  the  Writ.  But  of  this,  in  Cafe  of 
N^^B^f/refh  Executors,  the  Court  at  firft  doubted;  but  at  another 
are  Defendaii?s,^^y  having  feeu  the  Cafe  in  Plowd*  186*  ff'oodtuard 
Q.  Stat.  8  &9  apainft  Davis,  which  is  direflly  in  Point,  they  refoWcd, 
W.  3.  c.  lo,     'I  |j^^  the  Writ  abated  and  ftaid  the  Judgment. 


Hunt  againft  Swain. 

wflltlf^'n  ^^'5'5i7MPS/r  againft  the  Heir  on  a  PromiTe,  in  Cod- 
notchaiReabie  fideration  he  would  forbear  him  till  Michaelmas  to 
in  Affump/it,  ^ay,  ^V.  After  Verdi6t,  Judgment  was  ftaid,  becaufe 
Sierwifc^of  *** '^  ^^^^^  "^^  appear,  That  the  Anceftor  obliged  hi mfclf 
Cotifideraiioo  and  his  Heirs,  and  the  Confideration  is  not  to  forbear 
to  forbear  in  generally,  but  to  forbear  him  wJio  does  not  appear  to 
ita'^^i^SU.  be  chargeable;  and  afterward  the  Plaintiff  perceiving 
a48.  *  the  Judgment  of  the  whole  Court  againft  him,  piafed 
llayms.127-  a  Nil  Capiat  per  Billatn^  with  Intent  to  begin  de  Noio, 
\  Danv.  i^*.  And.A^^/^  the  Cafe  of  the  Lord  St.  Paul  was  cited  to  be 
V.  2Saund.  adjudged  contrary  in  the  late  Times;  but  to  that  the 
'  V  ?  Court  gave  no  regard,  and  Twyfden^  who  was  of  Coun- 
1  Si^iu  fel  in  that  Caufe,  faid.  That  it  M'as  then  taken  to  be  a 
ante  161.         hard  Cafe.    * 


PrkharcPs  Cafe. 

By  Pr.oToga-  /^N  an  IJaheas  Corpus  for  bringing  him  hither,  it  was 
Pariiamc'nt^aU  ^  returned.  That  he  was  taken  by  an  Order  of  the 
Their  Orders     Houfc  of  Peei*s  for  a  Contempt ;  and  the  Houfe  of  Peers 

^ircdetermin-  being 

S.  C   I  Sid.  «45.    Rayra.  izo.     I  Keb.  88;. 


f 
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being  prorogued,  it  was  held  by  the  Court,  That  their 
Orders  are  all  at  an  End,  and  every  Thing  elfe  before 
them,  except  Wri^s  of  Error  and  Scire  Facias,  there- 
upon. '        .     »      .  .« 


*  Anonymus.  *  P.  166 

^SSUMPSIT  in  Confidejation  the  PUintiff  wouW  de-  Promife  topay 
liver  to  y.  S,  ten  Quarters  of  Malt,  to  pay  him  for  on  collateral 
it  on  Requeft,  if  J.  5.  did  not  do  it;  and  fays.  That  ^TAf^mpft, 
he  delivered  it,  and  that  y.  S.  had  not  paid,  and  .that  the  Requeft' 
fuch  a  Day  he  requefted  the  Defendant,  and  that  he  had  being traverfa-f 
not  paid  :     And  at  a  Trial  in  Middle/ex  before  Twyfdcn  f^''  *'*"'''' 
and  IVyndham^  the  Defendant  would  put  the  Plaintiff 
to  prove  the  Requeft,  but  the  Judges  would  not  permit 
it,  for  the  Requeft  was  traversable,  and  not  being  tra- 
vcrfed,  is  admitted,  and  (fo)  the  Iffue  arifes  folely  on 
the  Ajfumfjity  the  Defendant  having  pleaded  N(yn  Af- 
fumf/t.  •  . 

Mrt#,  Towards  the  End  of  this  Term,  Hydie^  the  Chief 
Juftice,  died  fuddenly  at  his'Chambers  in  Serj€ants-Ifin» 
in  whofe  Place  Kelyn^e  was  (afterwards)  made  Chief 
Juftice,  but  ifot  till  Michaelmas  Term  following  at  Oj^^ 
Jord,  the  Term  being  kept  there  becaufe  of  the  Plague 
|t  London.  .  ' 
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Settlement  of 
the  Reverfion, 
with  Power  to 
make  Leafes 
in  PofTcifion.    , 
q.    If  a  teafe 
in   prefent  of 
a  Reverfion 
expeaant 
upon  another 
Leafe,  be  a 
jurftti-g  rhe 
laid  Povrir. 
I  Sid.  26c.  S.C. 
Raym.  13a. 
1  Keb.  7;8. 
910. 
3    Bac.  Abr* 

Powell  onPow- 
ers  41a. 

Cowp.  26ar» 
1  Term*  Rep. 

;c5. 


whether  Co- 
ll ufce  of  1>B- 
nant  in  Tail, 
may  avoid  a 
voidable  Leafe 
:.'^>  the  IfTne  in 
Tail  might  do* 


Ojfy  againft  Thomafius. 

IN  £K(5tiiient,  upon  Not  guilty  and  a  Special  Verdift 
the  Cafe  was,  That  one  Roufe  feifed  of  Lands  in  Fee, 
made  slLeaCs  for  Niiiety-mne  Years,  if  three  Perfons 
<y\  either  of  thera  fo  long  lived ;  and  afterwards  Rouft 
levied  a  Fine  of  them  to  the  Ufe  of  A*  for  Life,  the 
Remainder  to  B,  for  Life;  the  Remaincler  to  C.  in  Tail* 
Provided,  That  each  of  tJiein  might  fucceffively  make 
Leafes  for  Ninetyrnine  Years,  or  three  Lives  in  Poflcf- 
fion,  or  for  tw.o  Lives  in  Poffeffion,  and  one  in  Rever- 
fion ;  or  for  one  Life  in  Poffeffion  and  two  in  Reverfion: 
And  that  during  the  firft  Term  A*  made  a  Leafe  for  Life 
to  the  Defendant,  and  that  afterwards  A.  B*  and  C  le- 
vied a.  Fine  to  the  Leffor  of  the  Plaintiff;  and  the  firft 
Leafe  being  dietermined,  the  Defendant  enters  as  upon 
the  fecond  Leafe,  and  the  Conufce  of  the  Fine  entered, 
and  let  the  fame  to  the  PUintiEF.  And  two  Qucftions 
were  made.  Fiijl^  If  the  fecond  Leafe  (A.  and  jB.  being 
deadj  being  now  leafed  by  Tenant  in  Tail,  be  puifuant 
t^  tlk  Power?  Secondly.  If  not,  then,  whether  the 
Conuzee  of  the  Fine  may  a.void  it  as  the  Iffue  in  Tail 
might  have  done  ?  And  it  was  argued  for  the  Plaintiff, 
That  the  Leafe  was  not  purfuant  to  the  Power,  for  that 
was  to  make  Leafes  in  Poffeffion,  and  the  Poffeffion  was 
demifed  before  by  tlxe  firft  Leafe,  and  fo  it  is  only  a 
Leafe  in  Reverfion;  and  2'hecomb  and  Hawkins's  Cafe  in 

2  Cro. 
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2  Cro.  was  cited  in  Point:  And  as  to  the  fecond  Point, 
That  the  Comizee  may  avoid  the^  Leafe  as  the  Iffue  in 
Tail  might  have  done ;  and  a  Difference  was  taken, 
where  Tenant  in  Tail  did  *  an  A&  whi^h  might  be  to  ?•  I08 
the  Advantage  of  the  Iflue,  that  is  not  void,  but  only 
voidable;  but  where  the  AA  cannot.be  of  Advantage  to 
the  Iflae ;  as  if  he  grants  a  Rent,  or  makes  a  Leafe  with- 
out rendering  any  Kent,  it  is  void,  Tlowd,  436.  I2  //.  8* 
8.  and  then  without  doubt  it  fliall  not  bind  the  Cbnufee, 
it  being  void  in  itfelf.  And  if  it  be  not  void,  but  only 
voidable,  yet  the  Conuzce  may  avoid  it,  as  the  liTue 
might  have  done,  Co.  Litu  46.  Plowd.  437.  But  for 
the  Defendant  it  was  faid.  If  the  Settlement  had  been  of 
Lands  in  Pofleifion,  then  without  Doubt  the  Power 
could  not  extend  to  make  a  Leafe  in  Reverfion;  but  the 
Settlement  being  of  a  Reverlion,  the  Power  ought  to 
be  taken,  to  make  Leafes  in  PoiTeiEon  in  frafenti  of  the 
Reverfion ;  for  it  cannot  be  fuppofed,  that  a  Tenant  for 
Life  fhould  expeA  to  make  a  Leafe  for  Life  after  three 
Lives  ended,  who  would  probably  furvive  him  :  And 
as  to  the  fecond,  the  Leafe  is  not  void,  but  voidable  by 
the  Iffue,  by  Virtue  of  the  Statute  De  donisy  which  ex- 
tends only  in  privity  to  the  Ilfue.  Plowd.  424.  Co.  Litt. 
46.  h.  and  Kelynge  inclined,  That  this  Leafe  was  with- 
in the  Power,  for  the  Settlement  being  ojily  of  the  Re- 
verfion, a  prefent  Leafe  of  the  Reverfion  is  within  the 
fame;  and  he  held,  That  if  it  were  not  within  the 
Power,  That  yet  it  was  not  a  void,  but  a  voidable 
Leafe,  and  that  the  Conuzee  may  notwithftanding  avoid 
it  as  the  Iffue  in  Tail  might.  Wyndham  and  Twyfien 
held.  That  the  Settlement  being  of  a  Reverfion,  if  the 
Words  of  the  Power  had  been  general  to  make  Leafes, 
a  Leafe  of  the  Reverfion,.  or  a  Leafe  in  Reverfion  had 
been  within  it :.  But  the  Power  here  being  expiefsly'to 
make  Leafes  in  Foffeflion,  this  Leafe  in  Reverfion  is  not 
within  it ;  and  they  held  it  not  void  but  voidable.  And 
Txvyfden  held.  That  the  Conuzee  could  not  avoid  ic. 
But  JVyndham  held.  That  the  Conuzee  might  avoid 
it  as  the  Iffue  could  :  And  they  both  obferved  the  Par- 
ticulars of  the  Power  to  make  Leafes  for  two  Lives  in 
Po£G:ffion  and  one  in  Reverfion*  or  one  in  Poffeilion  and 
two  in  Reveifion ;  fo  that  it  appeared  the  whole  Scope 
and  Intent  was  not  to  have  an  Eftate  above  three  Lives 
in  being  at  one  Time.    But  it  was  adjourned. 

Johnfon 
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An  Infant, 
^if  charge* 
aule  in  a  a 
\  Adion  for  a 
falfe  Affirma* 
tion,  where- 
by one  i^  de- 
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S.  C.  I  Sidt 

A58- 

1  Reb.  905, 

913. 

%  Danv.  770. 
pl.14. 

Vide  ante  86 
l^Qj  U9,  130* 
1  Sfd-  l'i9> 
»5«. 


*  Johnfon  againft  Pie. 

• 

CASE,  for  that  the  Defendant  being  an  Infant, 
afErmcd  hinafelf  to  be  of  full  Age,  j^uU  by  Means 
thereof  the  Plaintiff  lent  him  ipo/.  and  fo  he  ha4 
cheated  the  Plaintiff  by  this  falfc  Affirmation;  Aftei 
Verdift  for  the  Plaintiff  on  Not  guilty,  and  looL 
Damages,  'twas  moved  in  Arrcft  of  Judgment,  that  the 
Aftjon  would  not  lie  for  this  falfe  Affirmation;  but 
the  Plaintiff  ought  to  have  informi^d  himfe],f  by  others, 
and  cited  Grove  and  Nevili's  Cafe,  to.  be  adjudged  in 
this  Court  in  Eajler  Term  16  Car.  2-  Rot.  ^o^^,  Avhcrc 
in  Cafe  againff  an  Infant  for  felling  a  &lfe  Jewel, 
affij'ming^it  to  be  a  tru^  one,  'twas  adjudged  the  A^ioii 
xlid  pot  lie :  To  which  'twas  anfwered.  That  this  is 
a  Trcfpgfs  on  the  Cafe,  and  an  Infant  is  chargeable 
for  Trefpaffcs,  though  not  for  Contracts.  .  tCtlynge  and 
Wyndbam  held.  That  the  Afliop  did  not  lie,  becaufe 
the  Affirmation  being  by  an  Infant  was  void;  and  it  is 
not  like  to  Trefpafj,  -Felony,  €^c,  for  there  is  a  Fa6t 
done.  Twyfden  doubted,  for  that  Infants  are  charge^ 
able  for  Trefpailes,  Dyer  105.  and  fo  if  he  cheat  with 
falfe  Dice,  ^c     But  'twas  adjourned. 

But  fee  I  K^b*  905/913.  Judgment  arr^fted. 


Caie  does  not 

lie  for  indiA- 

Ittg  ont  of  a 

Relcue* 

&  C.  1  Sid. 

061. 

I  Keb.  88l, 

Hayoi,  135. 


Lo^  againft  Bordmore. 

CASE  for  falfly  and  malicioufly  indicting  one  of 
a  Refcue,  where  ho  acknowledged  he  was  not 
prefcot  at  the  Refcue :  After  Verdifl  for  the  Plaintiff 
'twas  moved  in  Arreft  of  Judgment  that  the  A6lion  did 
not  lie  foi  fuch  an  Indictment  which  does  not  found  in 
Scandal,  but  only  in  Trefpafs;  and  if  it  fhould,  it 
would  be  too  great  a  Difcouragement  to  Perfons  to 
profccute  for  the  King;  but  where  the  Indi<&mcnt 
founds  in  Scandal,  as  Felony,  &c.  tbere  it  would  lie: 
And  JVyndham  and  Twy/den  Jtiftices,  being  only  in 
Court  held.  That   the  Action  did   not  lie,  and  Aay'd 

th^ 
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tic    Judgment-     But  5  Twyjden^    fairf,   ,  Thact    if   the  ,  ^^k.  1  j,  15. 
AAion  had  been  l^id   moxcj  fpcQially,  viz    That  the  %  Mod.  306. 
Defendant  knowing  it  to  be  falfe,  did  it  gurpofely  to  5  Mod.  349, 
Ycx  him  and  to  draw  him  into  Trouble,  aipAl  to  caufe  ^^^,  30,  ^ 
him  to  expend  his  jMoney,  perhaps  the  AA^o^i  had  becA  169,  &c. 
maintainable. 


*  Jemmot  againft  Qooly.  *  P.  170 

EJECTMENT,  and  on  Not  guilty  a  Special  Verdi6l  A  Rent  yint- 
was.  That  Drake  feized  of  Lands  in  Fee  granted  *^  |°  ^^* 
a  Rent  to  J!cryjy  in  Fee,  with  Condition,  That  Jf  the  that  the '^ 
Rent  be  arrear  by  twenty  Days  after  any  Day  of  Pay-  Grantee  may 
ment,  he  or  his  Heirs  might  enter  and  take  the  Profits  *[\n'^t^i"V*' 
*  till  he  be  thereof  fatisficd  ;"The  [Rent  being  arrear,  he  ged  out,of  tho 
enters  '  and    dcmifes    to    the   Plaintiff,    and    the  fole  Profits,  h« 
QueAion  was",  Whether  by   the   Entry  he  had  gained  ^^^r^l^^^ 
fuch  an  Eftate  as  thereof  he  might  make  a  Leafe  ?  And  xitTc  in  an 
the  Cafe  was  argued  at  the  Bar  three  Times,  ^i^.  this  Kjcaaiem. 
Term  by-  Jones  for  the  Plaintiff,  and    Thurshy  for  the  ,' ^",^3^°^* 
Defendant;  and   afterwards  in  Eajltr  TQrm  x  8  Gar, -a,    i  bid-.^S, 
Nudigate  for  the  Plaintiff^  and.iW/A  for  the  Defendant  «62,  344. 
{Far  in     Michaelmas  and    Hillary   Terv  s,    nothing  of  J  xXtsi!^' 
Moment   was  done%ecaufe  of  the    Plague)  And  in  Trinity  515. 
19  Car.  2.  by  Finch  tlte  King's  Solicitor  for  the  Plain-  «  Kib.«o,  184, 
tiff,  and   Maynard  iox  the   Defendant:  And  at   length   ^^Ba^^.^^'br. 
the  whole   Couit,    viz.  Moreion^   ff'^yndhaniy  T%uyjden   174. 
and  Ktlyngc  then  Chief  Juftice,  delivered  their  Opi-  4Bac.Abr, 
n\ons  feriatim  for  the  Plaintiff.     The  ObjeSion  for  the  Anders  on 
Defendant  was.  That  the  Leffor  by  the  Entry  gained  Ufcsanfl 
only  an  Eftate  at  Will,  and  fo  could  not  make  a  Leafe  Truil*.    a9«* 
for  Yeai*s,  and  it  could  not  be  a  Freehold  for  want  "of 
Livery,  nor  a   Term   for  Yea rs^,  for  it  is   not  for  any 
Term  certain.     And  in  an  incertain  Intercff  of  Conti- 
nuance whereof  Leafes  ihay  be  made,  as  the  Cafe  of 
an  Elegit,  or  by  Will   for  Payment  of  Debts;  but  not 
by  Conveyances  between  the  Parties;  and  that  it  was 
neither  a  Freehold  nor.  a  Chattel,  but  a  mecr  Tenancy  . 
at  Will,  and  fo  determined  by  the  Entry  of  the  Defen- 
dant, w^ere  cited  37  i7.  6.  26,  and  4  Co,  30.  as  a  Cafe 
in  Point.    See  Bro.  Leafes^  67.     8  Co.  96.  .  i-Inf},  4^ 
h     Flo,  Com.  524.     Fitz.  Barr.   80.  done  2co.     But  for 
the  Plaintiff  it  was  argued,  That  it  is  not   material 

what 
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what  Eftate  it  is,  for  it  is  an  InteJreft  in  the  Land  de- 
pending on  the  Grant  of  the  Rent  that  makes  it  good 
and 'twas  likened  to  Lift.  Se6i.  3Z7.  A  Feoffment  ren- 
dering Rent^  with  Condition  on  Non-payment  tore- 
enter  and  retain  till  fatisfied  is  a  good  Grant  by  Intent 
^  p.  171  of. the  Parlies;  and  yet  there  is  no  *  Livery  by  the 
Feoffee  to  reconvey  the  Land,  nor  no  exprefs  Grant,' 
but  only  a  Condition  to  re-enter  till  he  be  fatisfied,  and 
1  Cro.  510.  Havergill  and  Hayeses  Cafe,  a  Rent  granted 
with  Claufe  of  Diftreis,  arid  a  Fine  levied  to  the  life. 
That  if  it  Were  Arrear,  the  Grantee  fhould  enter  and 
retain  till  he  be  fatisfied,  but  this  was  by  way  of  Ufa: 
'  And  Trtn.  i^Car,  %,  in  the  Common  Pleas,  Edgar  and 

Mcllns^  a  Rent  was  granted  with  Condition  of  Entry 
upon  Non-payment,  and  to  retain  till  fatisfied  as  here  i 
and  in  Eje^mcnt  on  a  Special  Verdi£l,  adjudged.  That 
a  Leafe.made  by  the  Party  after  Entry,  was  good.  But 
the  Counfel  for  the  Defendant  faid.  That  the  Cafe  of 
Bdgar  and  Molins  was  between  Father  and  Son,  and  it 
might  be  good  by  way  of  Ufe.  But  the  Plaintiffs 
Counfel  faid,  That  ^ridgmarty  Chief  Juftice,  and  the 
whole  Court,  except  BrowrUy  confidered  it  only  as  a 
Grant,  and  that  it  was  as  good  in  a  Grant  as  in  the 
Limitation  of  an  Ufe.  And  in  Michaelmas  the  19  Car 4 
2.  the  Court  delivered  th(flr  Opinions.  Moreton  held. 
That  by  the  Entry  the  Grantee  gained  an  Inheritance, 
which  defcended  to  his  Heir,  and  tKat  a  Man  might 
grant  an  Inheritance  (of  an.Intereft)  in  the  Land  with- 
out Livery;  as  vefturam  terray  17  £,2.  6  Huit.  4^. 
Ftiz.  Precipe  55.  and  fFyndhamtaiiy  So  he  may  grant 
the  Tfeeb  which  ate  an  Inheritance  (or  inherctit)  in  the 
Land.  But  by  Ktlynge^  Twyfdetiy  and  Wyndhamy  the 
Power  of  Entry  is  an  Inheritance,  and  defccnds  with 
the  Rent  to  the  Heir;  but  when  Entry  is  made,  it  is 
then  no  more  than  a  Chattel-Intereft  in  the  Land, 
which  fliall  go  with  the  Arrears  to  the  Executors.  And 
Twyfden  faid.  That  if  it  was  not  for  the  Words,  And 
to  retain  till  he  be  fatisfied  out  of  the  Profits  y  it  would  have 
been  an  Inheritance  in  the  Land  to  remain  in  the  Heir 
as  a  Penalty,  but  by  reafon  of  thofe  Words  it  is  onTy 
a  Chattel,  and  Ihall  go  to  the  Executors,  who  are  the 
Perfons  that  are  to  be  fatisfied  of  thefe  Arrears :  And 
they  all  agreed,  That  Havergill  and  Hayes's  Cafe,  and 

£dgar 
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JSdgttT  and  Molins's  Cafe  cited  by  the  Plaintiff,  did  rule 
this  Cafe  in  Point.  And  all  the  three  Juftices  held. 
That  after  Entry  they  covld  not  cut  Trees  or  commit 
Wafte,  but  only  take  the  ordinary  Profits. 


*  Newton  againft  Shafto.  ^'  ^^^^ 

IN  Ejeflment  on  Not  guilty,,  a  fpecial  Verdia  found  f^ft^^^^J'^ 

the  Lands  to  be  cuftomary,  and  held  of  the  Honour  Father  dies, 

of  Tinmouth'y  and  that  the  Cui^om  of  the  Manor  was,  leaving  no 

That   if  the  Father  died,  leaving  no  Son  but  two  or  p^^^'h^rsT 

more  Daughters,  that  the  elder  Daughter  fhould  have  theeideit' 

it  only  for  her  Life,  and  that  after  her  Death  it  fliould  ^^^'^H'^*^ 

dcfcend  to.  the  next  Heir  Male,  who  could  derive  thro*  ^^^  Lifc.Vc! 

Males;  and  for  Default  of  fuch  it  fhould  efcheat  to  and  that  th^ 

the  Lord;  and  another  Cuftom,  That  if  the  Tenant  J|^^^^f|?V^^ 

died  leaving  a  Wife,  that  (he  fhould   have   it  for  her  uit,^iM^n. 

Life,  and  that  the  Tenant  here  left  a  Wife  and  two  dies,  leaving 

Daughters,  but   no   Son;  and   th^at  the  Wife  entered,  *^^*^*{|** 

and  the  elder   Daughter  died  in  the  Wife's  Life;  and  theehlerdic^ 

that  afterwards  the  Mother  died,  and  that    there  was  in  her  Mo- 

not  any  Heir  Male  deriving  thio'  Males  :  And'  that  the  {jj^fJcoud' 

Lord   entered  as  in  his  Efcheat,  on  whom   the  fecond  Dairghter 

Daughter  entered,  and  leafed  to  the  PlaintiflF.     And  the  ^^^l  *^avc  the 

Cafe  was  avgued  at  Bar  this  Term;  and  two  G^iiemoiis  JJ)^.^*^"  ^*' 

were  made,  ^Jl.  ^^ht^thti  the  Cuftom  were  good  ?  ^dly.  s.  c.  i  Sid. 

If  the  fecond  Daughter  not   being  the  eldcft  Daughter  «^7- 

at  the  Time  of  her   Father's   Death,  could  have  the  i  Keb.  ?^^^,icc• 

Lands  within   the    Cuftom,  altho'    ibe    was  the  only  sDanv.^so. 

Daughter    at    the    Time  of    her    Mother's     Death?  P'*  S'« 

And   'twas  objefted.  That  the  Cuftom  was   vain  and  iR^i.ab?*^ 

unreafonable,  to  diiinherit  the  Heirs  for  want  of  Heirs  5o«.  pi.  la. 

Males,  claiming  by   Males;  and  they  cited  the  Cuftom  \^^J^'  '•*'*• 

of  Tauiftry.     But  on  the  other  Side 'twas  f^id.  That  2Sid.  6i. 

all  Cuftoms  deviate  from  the  Common  Law,  and  fuch  s»yie  i45ri4<5. 

a   Cuftom  might  be  good  in  thofe  Northern  Pait.s,  to.  ct\:i^^i^ 

have  Males  Owners  of  Land,  in  i  efpeft  of  the  Neigh-  no. 
bourhood  to  Scotland:  And  they  cited  the  Cuftom  of  4i'eon. «4»« 

Tauntofr^Vcany  That  if  theHulband'  died  fcifed  in  Fee,  ^sa!k^%^/'* 

his  e'Mod.  uo. 
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his  Wife  fh43uld  have  the  Inheritance,  and  might  fell 
it.  'And  if  fhe  married  a  fecond  Husband,  he  Ihould 
have  thfi  Inheritance.  But  it  was  (aid  at  the  Bar, 
That  that  had  been  reputi-d  to  the  Cuftom,  but  was 
never  adjudged  and  all<>wed.  And  afterwards  in  Hillary 
Term,  18  iff  i^Car.  2.  JT^/^'tf^^,  Chirf  Juftice,  briefly 
delivered  the  Opinion  of  the  Court,  That  the  Cuftom 
was  good,  and  that  the  fecond  Daughter  Ihbuld  have 
the  Land  for  her  Life  within  the  CuHom,  for  altho' 
flie'was  not  the  elder  Daoght^r  at  the  Death  of  the  Fa- 
ther, yet  file  was  fo  at  the  Time  of  the  Mother's 
*  Pf  ITi  Death, and  her  Ellatemadea  Continuance  oftlie  *  Huf-* 
hamd's  Eftate  *till  her  Death,  as  in  the  Cafe  of  Free- 
bench  :  And  they  gave  Judgmept  for  the  Plaintiff,  being 
the  Leffec  of  the  fecond  Daughter. 


Bayjy  againft  Bunning, 


)JT[tcer   ejte* 
utes  a  Writ 
n  the   Goovls 
f  one  who 
eforC  tJjat 
ras  a  Banic^ 
apt. 
.  C    1  Sid» 

Keb.  638, 

30,  93«« 
Keb.  3*2. 
^  mte  95. ' 
•anktupt. 


JN  Trover,  on  not  guilty,  a  Special  VerdiA  found, 
That  y^  5.  did  an  Act  of  Bankrupcy  the  fixth  of 
June  ;  J.  D.  fued  a  Fieri  facias^  teftcd  the  4th  of  June^ 
but  really  fued-out  the  iith  of  Jufte  ;  and  by  Virtue 
thereof,  the  Defendant,  being  a  Bailiff,  took  the 
Goods,  and  afterwards  a  Commiilion  of  Bankrupcy 
was  fued,  and  the  Goods  were  aiTigncd  by  the  Commif- 
rtoners  to  the  Plaintiff :  And  if  the  taking  by  the  ^ 
Defendant  was  lawful,  they  find  for  the  Defendant, 
and  if  not,  for  the  Plaintiff.  And  two  Points  were 
argued,  ijl.  That  the  Goods  were  bound  and  fubjed 
to  the  Commiihoo  by  the  A61  done,  for  the  Statute  fub- 
jedls  all  Goods  to  their  Difpofal,  whereofHio  Execution 
is  fued  and  executed  ;  and  here  the  Aft  of  Bankrapcy 
was  done,  not  only  before  the  Executipn  execute^,  but  . 
^efti^^ofV^*  .  even  before  the  fuing  of  the  Writ ;  and  altho'  by  Com- 
^frit  dAted  nion  Law,  the  Goods  are  faid  to  be  bound  'by  the  Tejle 
afore  the         of  the  Writ,  yet  that  'tis  here  in  Cafe  of  a  Statute, 

!u"/ft*^Trtith  ^^^^^  gi^^s  ^^>^  Difpofition  of  all  Goods,  whereof  no 
led  after..  '  Execution  is  fued  and  executed  ;  and  tho'  in  Fiftion  of. 
'•2  fi'^'J^^  Law,  the  Writ  is  fuppofed  to  be  fued  at  the  Time  it 
"*"  bears  Tejle  \  yet  that  fhall  not  prevail  againft  an  Aft 
of  Farliament ;  but  the  Word  fuei  in  the  Aft  fliall  be 
underftood  aftnally  fued.     lily*    The  fpecial  Conclu- 


whether 
roods  are 


%  Show. 
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fion  here  (hall  not   hurt   the  Plaintiff,  bat   he    fliall 
Maintain  his  A6tion  (notwithftanding ;  )i  ior  be  it  fo, 
that  the  fiift  taking  by  the  Bailiff  was  lawful^  in  jefpeA 
that  the  Writ  ilv4ll  be  fuppofeci  fued  according  to  the 
T^fie,  which   was  before  the  A6t  of   Bankrupcy  done; 
yet  the  Execution  was  afterwards,  and   therefore  tho* 
the  Taking  were  legal,  yet  the  Detainer  is  illegal  ;  and 
'tishece  found,    1  hat  they  were  demanded  of  the  Bail- 
iff and  denied  to  be  delivered^  which  makes  the  Con- 
verfion  ;  and    Trover  will   lie,  altho'  the  Party  came  •         *,     ^ 
lawfully  to   the    Goods  at    firft;  if  he    detains  them  7cro.  a6» 
afterwards;  as  Mo.   103.2   Cro.  144.  for  the  detaining  «  Mod.  255* 
of  a  Pawn,  and  i  Cro*  Chafman  againft  Aden  for  Goods   3  Mod.  2. 
agifted  ;  *  f o  3   Cre.  495.   E.  N.  B.    169.     Whereto  %'  p    t'^j^' 
'twas  anfwered  for  the  Defendant,  That   the   I^ejle  of  ^  i^^^J  ^,, 
^thc  Writ  is  Matter  of  Record,  and  it  cannot  be  faid  2  show.  CaiQ 
to  be  fued   at   any  Time  after  the  Tejie.     And  fuppofe  *75« 
it  might  be  faid   to  be  fued  after,  yet  the  Bailiff  fliall 
be  juftificd  thereby,  for  he  could  not  know  what  A&s 
the  Bankrupt  had  done;  and  if  he  had   known   that,  v.  ante  95* 
he  could  not  know,  wliether  any  Commiflion  could  be 
fued  or  not ;  and  it  is  not  any   Return  for  the  Sheriff 
to  fay.  That  the  Party  is  a  Bankrupt,  and   therefore 
he  is  to  be  juftificd  by   the  Writ.  ^j«(M/im  faid,  That 
notwithilanding  the  fuing  of  the  Writ,  the  Goods  arc 
fubject  to  the  Difpofal  of  the  Commiffioners.     But  he, 
Twyfdeny  and  Kelyngey  all  agreed.  That  the  Iflue   is 
found  for  .the  Defendant,  for  the  Talcing  by  him  was 
lawful  by  virtue  of  the  Writ ;  and  Twyjden  Uid,  That       . 
the  Goods  were  bound  by  an  A6t  of   Bankruptcy  com- 
mitted, fo  that  a  Sale  in  Market-overt  afterwards  fliall 
not  bind  the  CommlflTioners  or  their  Alfignees.     But  he 
faid.  That  whereas   our  Books  fay,  that  the  Goods 
arc  bqund  ,from  the    Tejle  of  the  Writ,  that  is  to  be 
intended,  when   the  Writ  is  fued  when  it  bears  Tejlcy 
and  not  if  it  be  fued  at  any  Time  afterwards  ;  and   by  ^ 

that  means  4t  fhall  avoid  all  Sales  made  between  the 
Tejie  ajid  the  Execution,  as  is  often  Oone  at  the  End 
of  a  Vacation,  to  fue  out  a  Writ  tefted  the  Term  bc-^ 
fore.  And  afterwards  in  Eajler  Term,  18  Car,  2. 
Judgment  w^as  given  for  the  Defendant,  he  being  an 
Officer,  was  obliged  to  execute  theWiit,  who  could 
not  know  of  the  Afls  of  Bankrupcy,  or  that  any  Com- 
miflion would  ever  be  fued. 

Traverji 


Trin.  i?  Car,  U.mB.  £. 


i  • 

Traverje  againft  Tkvijieton. 


"TN  E  B  T  on  an  Obligation  conditioned  to  perform 


Arbitritor» 

Time\xp?red,  JL>/  ***  Award,  and  upon  Demurrer,  the  Cafe  was, 
choofe  anUm-  That  they  fubmitted  to  the  Award  of  A*  and  jB.  fo 
pire.andaf-     ^^^  ^^^y  ^^^^  their  Award  before  the  firft  of  A&y- 

and  if  they  did  not  aeree,  to  the  Umpirage  of  fuch  a 
one  as  they  friould  eleS,  fo  that  he  made  his  Umpirage 
before  the  faid  firft  of  May  :  The  Arbitrators  chofc 
an  Umpire  befoie  the  firft  of  May,  and  tifterwards  the 
Arbitrators  themfelves  make  the  Award  in  G(ueftion  be- 
fore the  fii'ft  of  May,  and  whether  this  was  good,  was 
the  Q^eftion  :  For  'twas  objeSed,  That  by  their  choo- 
sing of  an  Umpire  they  had  determined  their  Power, 
and  put  all  Matters  in  the  Power  of  the  Umpire. 
Twi/den,  Juftice,  inclined.  That  the  Award  was  *  good, 
and  cited  Bernard  and  King*s  Cafe,  Styk  306.  Int.  Pa/ch 
I75r.  RoU  467*  in  this  Court  to  be  fo  adjudged  :  To 
which  yones  of  Counfel  for  the  Defendant  laid>  That 
thb  Cale  is  not  like  to  that,  becaufe  there  the  Arbi- 
Ld.  Rayni.i8;.  trators  and  the  Umpire  were  both  elcfied  by  the 
See  hereafter  Parties  ;  but  here  the  Umpire  is  eleded  by  the  Arbi- 
^i*  a85.  3o«.  trators,  by  which  Aft  they  themfelves  have  difmiffed 
54a.*  *  *"^'  themfelves  from  their  Authority.  And  Kelyngt  and 
Vide  Copping    Ttvjfden  being  only,  in  Court, 'twas  adjourned* 

<y  Harrierd's 

Cajt.    Poit  ^5.  puU  Hill.  40.  &  21.  Donovan  ^  Mafcart  Crfi.    Mich.  %%.    F^ 

^09. 


terward  they 

themfelves 

make  an  A- 

ward* 

V.  Poft.  185, 

302. 

1  Mod.  2^5* 
Lucw.  539> 
541.  54  «• 

2  Saund*  129> 

133- 

Nelf.  Latw. 
167. 

*  P.  175 

I  Roll.  Ab. 
261. 265.      < 
a  Mod.  169,- 
\j  Jan.  167. 
1  Salk.  70,  72* 


IndiAment  at 
the  Sefiions* 
not  fa/ins  ^^ 
Kins's  Sef- 
fions»  qaaihed* 
S.  C.  X  VenU 

1  Sid.  247> 
4a2« 


The  King  againft  Dudcny. 

AN  Indiftment  was  laid  to  be  taken  at  the  General 
SeiBons  of  the  Peace  in  London,  and  'twas  quaOi* 
ed>  becaufe  not  faid  at  the  Seffion  of  the  Peace  of 
the  Lard  the  King* 


T^rm, 


(     ^^6    ) 


Term.  SanA.   Mich. 


ANNO 
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]lfSMOKAI^DUM,  That  this  Term  was  adjourned  Adjournment 
from  JVeJlminJier  to  Oxford^  becaule  of  the  Plague   ^  «**«  Term, 
wz.from  the  firft  Return.Day,  to  Oaabis  Martini,  and   pSgueV 
fooaly  the  two  laft  returns  were  held;  and  a  Procla-  s.c.iSid, 
natipn  iffued,  appointing   all    Perfons   to  keep  their  *^^*^     ^  ^^ 
Days  then  and  there ;  and  one  Judge   of  each  Court     ****''•• 
came  the  firft  Day  to  JVefiminJitr,  and   there  held  the 
Effoins  and   reajl  the  Writ  of  Adjournment,  and  ad- 
journed the   Courts^  to  Oaabis  Martini  at  Oxford;  and 
at  the  Effoin-Day  there,  they  only  held  the  Effoins,  and 
did  not  lit   in  open  Court  till  the  Sluarto  die  foft  :  And 
by  the  Proclamation  all  judicial  Hearings  in  the  Chan- 
cery, Exchequer  and   Dutchy,  and  all  Decrees   were 
ftaycd;  and  in  the  King's  Bench,  Common  Pleas,  and 
Exchequer,  no  Trials  by   Jury,  or  Judgments  upon 
Special  Vcrdi6ls  or  Demurrer,  were  to  be  given. 


Abbot  againft  Weekly^  at  Oxford. 

TRESPASS  for  breaking  his  Clofe;  The  Defendant  Prefcription 
prcfcribes.  That  all  the  Inhabitants  of  the  Vill,  ^^^  inhabi- 
Time  out  of  Memory,  &c.  had  ufed  to  dance  there  at  J"»'no?h«T'' 
all  Times  of  the  Year  at  their  free  Will,  for  their  Ground  at  all 
Recreation,  and  fo  juftificsi  to  dance  there  :  Iffuc  was  Times  of  the 
VoL.1.  N  on^"'- 
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SfJ^***^^  on  the  Prcfcription,  and  a  VcrdiAfor  the  Defendant, 
aLtv>t,&c»  and  to  fave  his  Cofts  the  Plaintiff  moved  in  Arreft  pf 
fkia.  Judgment^   That    thia  Prefcription   to  dance  in  the 

1  Saik!^  3S5-  Freehold  of  another,  and  fpoil  his  Grafs,  was  Void, 
4  Com.  Dis*  efpecially  as  it  b  laid,  vijg.  at  all  Times  of  the  Year, 
43«,  471.  and  not  at  feafonable  Timesi  and  that  *twas  alfo  ill 

*  P.  1 77  *  laid  in  the  Inhabitants,  who  although  they  may  pre- 
«^una5^^'  fcribe  in  Eafements,  as  6  Co.  GaUward's  Cafe,  and  feme 
f  Term  Rejfo  Other  Books  are,  yet  they  ought  to  be  Eafements  of 
to6.  NeceiSty,  as  Ways  to  a  Church,  Cffc.  and  not  for  Flea- 

fure  only>  as  this  Cafe  is.  Secondly,  If  it^be  good,  it 
odght  to  have  been  laid  by  way  of  Cuftom  in  the  Town, 
Verdift^asiiidi  and  not  by  Frefcription  in  the  Perfons ;  and  a  Cafe 
*^h^*"^^*^  wastited,  where  'twas  fo adjudged  on  a  Demurrer: 
fn  Arreft^  ^^^  ^Y  ^^^  CouTt,  This  is  a  good  Cuftom,  and  it  is 
Jix^mcot.       '  neceffary    for  Inhabitants  to   have  their  ReGreatiom 

And  as  to  the  fecoild.  That  though  perhaps  it  bad 
been  ill  on  a  Demurrer^  yet  IflTue  being  taken  thereon 
and  found  for  the  Defendant,-  'tis  good ;  and  Judgment 
Ivas  giYcn  for  the  Defendant. 


Walker  againft  Hull. 

bouS  by  CO-  /^OVEWAI^T  againft  an  Executor,  on  the  Cove- 
vcnantof  Ap*  V-J  "ant  of  thc  Teftator  to  teach  an  Appf entice  his 

vSl'si'Se  y^^^^  '  ^^^  *^^^^  Vcrdia  for  the  Plaintiff  'twas  moYcd 
I'lee,  '^^  Arreft  of  Judgment,  That  this  Covenant  wis  per- 

Vide  Cro.  Car.  fonal  to  the  Teftator,  and  did  not  oblige  the  Execu- 

TeiV.  103.  ^^^^^  ^^^  ^"^y  obliged  the  Mafler  during  his  Life  to 
Jc'^ij.  '  teach  the  Apprentice:  But  by  the  Court,  It  oblig«fd 
Style  3,97,406.  the  Executors  alfo ;  and  they  ought  to  fee  the  Appren- 
l  Vcftf.^56.  ^'^^^  taught  his  Trade,  and  if  they  are  not  of  the  fame 
a%^        "       Trade,  they  ought  to  aflign  him  to  another  who  is  of 

the  Trade,  fo  that  he  may  be  taught  according  to  the 
Covenant :  And  they  gave  Judgment  for  the  Plaintiff* 


Teno. 


(     I7«    ) 


Term.    Sand    Hill 


ANNO 
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MEMORANDI/M^  Thjtt  Hillary  Teni\  was  adjourn-  Adjournmeat 
cd  from  Oxford  to   Wejiminfter,  and   from  thence   S^.J^^^J,',"' 
to  Wittdfor^  )>ec^ufe  of  the  Plague; ,  aqd  from  WinMar^  where  Tefled. 
it  was  adjourned  *  to  ^^i«j«/?^  lor  the  two  laft  Re-  8.  CiSidiT^ 
turns,  the  Sjclinefs  being  dccreafed  it  London :  And  ^*^  **^*  *^' 
iVoi«,  AH  Bills  out  0/  the  King's  ^ench,   commonljr 
called  Bills  of  Middle/ex ,  were  directed  to  the  Sheriff 
of  Ojf/briififtead  of  MidaUfM;  and  alji  Prqccfs  t^ore 
Tefle  si  Oxford  '^  although  that  at  the  End  qf  Michath 
mas  Term  the  Writ  of  Adjournment  was  read  at  Oxford, 
thereby  adjoui'ning  the  .  Tcjjn  to   1VefiminJ}$Xy    from 
whence  it  was  adjourned  to  Windjor\  yet.  for  that  O^r* 
fori  was  the  Place  where  the  Court  lail  fj^Ce,,  the.Billf 
and  Writs  were^Tefi^d  there,  and  the  Bills  directed  to 
the  Sheriff  oJF  Oxford. 

NoU,  Nothing  was  done  this  Term  worthy  to  be 
xeported. 


H  %  Tcrm» 


(    '^9 


Tcrmino  Pafchae, 


ANNO 


1 8  Car^  II.  in  Banco  Regis! 
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$heppard  againft  Ptnrofi. 

PrefcTiption  .  pl^OHIBltlON  for.  flaying  a  Suit  in  the  fitclcfi- 
to  pay  Icfs  JL  aftical  Court  for  Tithes  of  Fifti  taken  in  the  Sea, 
than  a  Tenth  and  for  TithcS  of  Com,  where  the  Qjieflion  was,, 
Thhc?wheii  Whether  the  Twentieth  Fifh  was  payable  in  Satisfac- 
good.  tion  of  all  Fifh  there  taken,  and  it  the  Twelfth  Sheaf 

&C.iSid.  was  payable  in  Satisfatftion  of  all  Sheaf-Corn?  And 
aVeb.  a.  ^y  *^^  Court,  Tithes  of  Fifh  arc  not  doe  without 
iRoi.  R.  419-  Cuftom,  and  therefor^  a  Cuf^om  to  pay  lefs  than  a 
v.craCtT.     Tenth   Part  may  be  good;  but  of  Corn  the    Tenth 

iRoUaII. 635.  ^^^^  ™*y  ^  ^"^  of  (Common)  Right,  and  therefore 
rK4.8  a  Cuftom   to  ^zy  nothings  is  not  good  without  other 

H^i'  1^*  Mitter.  Bat  they  granted  the  Prohibition  as  to  the 
1  Ve'nt.V^  whole  Niji  cauja^  with  Intent  to  hear  what  the  other 
PaL  Ja;.  Party  had  to  fay. 


John  Grobham  How  againfl  Norton. 

Ajfnmpfton      JSSUMPSIT    in    Confideration  the  Plaintiff  would 
a  quoMtum  WW  permit     the  Defendant  to  enjoy  fuch   Lands,    to 

~  "  if^cpcr-  pay  him  as  much  as  he  deferved,  and  that  hepermit- 


ruit, 
mitted 


t^cnjoy  Snd-  ^^^  *^™  ^^  ^^PY  ^^  ^^^^^  Yearsi,  and  that  it  was  worth 

S  C.    1  Sid.  lo/o 


J^eh.  i8   Car.  H.  inS.R. 

jiol»  fer  Annum,    After  Vcrdift  for  the  PlaintifT,  'twas  a^,  150, 
moved  in  Arreft  of  Judgment;  i.   That  it  docs  not  »Keb8, 
appear  that  the  Plaintiff  had  any  Title  to  the  Land    J.f  *^y-  *^ 
tdly.    If  he  had  (Title)  that  Debt  lies  and  not  this   v.%  Lev.  S3f 
Adion.      But  the  Court  held  the  contrary  in  both  l^^'i^** 
Points,  and  gave  Judgment  for  the  Plaintiff.  i^^onf  lis. 

1  Vent.  411, 
21^    Hob.  484.    Hmt'  35*    i  Roll.  %  8,  9.  aa*    Ow.  4a.  i  Cro.  343*  4i4i  5i5«  Cror 
Jac.  390.    I  Wood.  Goa-  %*[%,    i  Tem-  Kep*  389. 

I 
0 

•  Rojfe  againft  Rofe.  ,  •  P.  180 

APROHIBITION  was   prayed  to  ftay  a  Suit  in  Rentdevifed 
the  Spiritual  Court  for  Rent  devis'd  out   of  a  out  of  a 
Term ;  and  Rent  devifed   out  of  Lands,  is  not  fuable  T*^°;»  '*.  ^^- 
tbcre.    Dyer    151.     i.   264.    %Cro.2'j^»    Nob.    165.  spiritual* 
Wyndham  faid,  That   the  Deyiffe  of  the  Term  itfelf  Court, 
is  fuable  there  ;  and  for  the  fame  Reafon  is  the  Rent  ^*  ^- '  ^^**** 
thereout.     Kelynge  and  Twyfden  doubted^  yet  did  not  a  Keb.  5. 
grant  a   Prohibition,    but   ruled  to    flay  Proceedings  3  Bac  Abr. 
till  the  other  Party  be  heard.  ^^ 

lA.  Raym.  8^f 


BromwicV^  Cafe,  . 

THE  Lord  Marly  and  Bromwich  being  indided  A  Peer  found 
for  the  Murther  of  Hafiings,  the  Lord  Marly  was  Mannau^ter 
tried  by  his    Peers  before   the  Lord  High  Steward,  without  readv 
and  found  guilty  of  Man-flaughter,  and  was  difmiffed  '^ 
without  being  put  to  his  Book,  or  burnt  in  the  Hand,  j,^^/  »  Si  . 
according  to  the  Statute  of  i  £•  6.  c.  12.     And  now  aKcb.  19. 
Bromwich  being  brought  to  his  Trial   at  the  Bar  of 
the  King's  Bench,  the  IndiiSlment  was  agairift  the  Lord 
Marly  for  the  killing  of  Haftings,  and  againff  Brom- 
wich for  being  prefent^  aiding  and  affifting  ;  and  'twas 
proved  by  one  Witnefs,  That  the  Lord  Marly  killed 
HafiingSj  but  that  at  the  fame  time  they  were  fighting, 
Bromwich  made  a   Thruft  at  Hayings,  and  thereupon  Dcpofitions 
the  Lord  Marly  clofed  'with  him  and  killed  him  ;  and  befo^'Jhe 
the  Depoiitions  of  two  other   Witneffes  taken  before  coroner 
\h$  Coroner,  which  were  now  dead,  were  read  to  the  ^%^^l^% 

*^°^C  forEvidcn9«, 


1  Hawk.  P»  C. 

I  Hall  p.  C. 

iCowper  8So» 
BulL-K.  P. 
t4«* 

«  % 
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What  Timt 
^11  make 
Murthert 


He  who  kilts 
found  guilty 
of  Man- 
Aaughter,  yet 
the.  Abetter 
is  guilty  of 
Marther* 


hijch.  18  ftr.  |1.  tif  S.  k. 

fame  EfFeft,  as  they  were  read  before  the  Lords  oft  Ae 
Trial  of  the  J-^ord   Morlyy  by   the  Opinon  of  all  the 
Judges  of  Englatid.  And  itwas  proved.   That  when  th^ 
Quarrel  was  in  the  Tavern,  the  Lord    Morly  faid,  If 
Wf^ght  at  t^is  Time,  I  Jhall  have  the  Dj/advantage  from 
the  heighih  of  the  tfeek  of  my  Shoes,  and  that  prefently 
afterwards  they  went  out  into  the  Fields,  and  Hajlings 
was  tb^re  killed  ;  which  was  taken  by  the  Court  as  a 
clear  Evidence  of  their  Intention  to  fight  when  they 
went  out  of  the  Tavern ;  and  the  Qjaarrel  being  only 
touching  Words,  and  they  fighting  within  a  little  Time 
after,  it  was  held  Murthcr  by  the  whole  Court:  For 
Words  eannot  be  *  any  Excufe  for  the  killing  of  a 
Man,  and  there  need  not  be  the  Time  of  a  N»gbt  between 
the  Quarrel  and  the  Fighting  to  make  it  Murther,  but 
fuch  Time  only  as  it  may  appear  not  to  have  been  done 
on  the  firft  Pai&on  ;  and  here  it  appears  not  to  be  done 
pn  the  firfl  Paflion,  for  the  Lord  fliorly  bad  confidered 
the  Pifadvantage  of  his  Shoes  :  And  the  Court  direft- 
ed  the  Jury,  That  it  was  Murther  in  Bromwick,  beiag 
pTcfent  and  aiding,  although  the  Lord  Morly  had  been 
found  by  the  Lords  to  be  guilty  only  df  M^nflaughten 
But  the  Jury  acquitted  him  of  the  Murther,  and  found 
him  guilty  only  of  Manflau^Hter* 


5fWo  Execu- 
tors; whereef 
the  one  is  an 
Inifant.  the 
Other  of  Age, 
may  fue  alone* 
S.  C.  I  Keb» 

1  Raym-98» 
V.  4  Lev. 

3S9.  a4o. 
Ante  i6i* 
Poft.  099* 

2  Lev. .  38, 

239-       , 

2  Saui^d,  412, 

213. 

I  Mod.  4^, 
.  ^2,  296. 
I  Sid.  449. 
%  Rol.  K.  $80. 


Hasten  againft  Mafcal. 

ER^OR  in  the  Exchequer-Chamber  on  a  Judgment 
in  the  King's  Bench.  The  Cafe  was,  a  Man  having 
a  Judgment  makes  one  of  full  Age,  and  two  Infants 
his  Executors  i  he  of  full  Age  proves  the  Will,  and 
he  alone  brings  the  Scire  facias,  fetting  put  the  Truth 
of  the  Cafe,  and  has  Judgment ;  whereon  Error  is 
brought  and  affigned,  that  all  ought  to  have  joined  in 
the  Scire  facias.  But  by  all  the  Juftices,  on  Advice 
with  the  Civilians,  it  was  no  Error,  for  the  others 
cannot  prove  the  Will  during  their  Nonage;  and  the 
Judgment  was  ailirmed,  for  the  Executionof  the  Judg- 
ment (hall  not  be  delayed  till  the  Infants  come  of  full 
Age. 


AAd 
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Apd  NoU,  in  Trinity  Term,  the  31  Car.  %.  B.'  R,  s^C^Keb* 
Coliom  againft  Right,  the  Es^ecutor  o£  full  Age  alone,  ^-  4X- 
who  had  proved  the  Will,  brought  an  Aflion  of  Debt  ^  **"*  *^' 
for  Arrears  of  |(.cnt,  and  this  Cafe  baii^j;  citcd^  Judj;- 
ipeot  vu  for^  the  plaintiff. 


*  Gilpin  againft  Coolfofif 

ERflOR  of  a  Judgmept  im  Dqwer  of  the  Third  Part 
of  a  Mill,  of  a  Kiln-houfe,  and  of  two  Acres  of 
Land,  where  the  Judgment  was  to  recover  Seiiin  of 
the  third  Part  of  the  aforefaid  Tenements  in  Severalty 
by  Metes  and  Bounds;  and  the  Error  ailigned  was. 
That  0ie  Judgment  c^  the  Mill  and  Kiln  ought  not 
to  be  by  Metes  and  Bounds,  Co.  Lit.  32*  a.  and  if  it 
ihould  be  divided  by  Metes  and  Bounds,  i^eitherof 
the  Parties  could  ufe  his  Part,  but  the  whole  muft  be 
ufed  ^entirely,  and  the  Judgment  ought  to  have  been 
of  the  third  part  only,  Co.  Ent.  171,  175,  176,  i8i. 
^fi.  Bntr.  2^8.  b.  A^d  af^rwards  t^e  Judgment  was 
rcfcrfcd. 


Dower  ^th« 
5d  P»rtof  a 
Mill.  Jttdg. 
iaeDt  to  hoI() 
in  Severalty 
hf  Mete9  and 
Bouads,  ill. 
V.  Co-  Ut.  %%• 
Cra  Jac  631. 
Keil.  104. 8s^ 
t  Danv.  654* 
J*l«  |1»  !«• 

I  Roll.  Abr, 
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889. 

2  Keb.  51. 

Vide  3  Lev. 

I9>  ^^*  '^'V* 


Informal  If- 
fue  cured  by 
Verdi  a,  im- 
material IflTue 
not. 
%  Lev.  19. 


W(ilfsngham  againft  Comh. 

COVENANT  on  a  Conveyance  of  Lands,  where 
the  Vendor  covenants.  That  he  was  feized  in  Fee, 
and  aifigns  a  Breach,  That  he  was  not  feized  in  Fee, 
and  fo  had  not  performed  his  Covenant.  The  Defen- 
dant pleads.  That  he  had  not  broken  his  Covenant; 
and  on  the  Iffue  fo  joined,  a  Verdift  was  for  the  Plain- 
tiff: And  it  was  moved  in  Arreft  of  Judgment,  That 
this  was^  not  any  Iffue,  it  confifting  only  of  two  Nega- 
tives, viz*  That  he  was  not  feized  in  Fee,  and  (fo) 
had  not  performed  his  Covenant  on  the  Plaintiff's  Part, 
and  that  he  had  not  broken  hi»  Covenant  on  the  De- 
fendant's Part:  Alfo,  That  the  Pleading  is  too  general, 
and  ovght  aot  to  be  allowed,  for  that  he  ought  to  an- 
fwer  particularly  in  Covenant  to  the  Breach  affigned: 
The.Court  at  firft  doubted,  but  afterwards  gave  Judg- 
ment for  the  Plaintiff,  for  it  is  an  Iffue  argumentative 
and  informal ;  for  if  he  had  not  broken  his  Covenant 
he  was  feized  in  Fee,  and  if  he  vf2LS  not  feized  in  Fee, 
he  had  broken  his  Covenant,  fo  that  it  is  not  wholly 
immaterial,  and  informal  Iffues  are  cured  by  Verdid, 
though  immaterial  Iffues  iire  not. 

S«e 
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Sec  the  Cafe  of  Pitt  againft  Ri{jffil  in  C,  B.  (3  Lev. 
^9.)  for  the  Plea  in  Covenant,  where  a  Breach  was 
affigned  in  not  repairing  of  Houfes  and  fevcral  other 
Things  :  The  Defendant  pleads  he  had  not  broken  his 
Covenant ;  the  Plaintiff  demurs ;  and  the  Plea  was  ad- 
judged ill^  becaufe  no  good  I(fue  can  be  taken  on  two 
Negatives ;  alfo  this  way  of  Pleading  is  too  general. 


* 
.  *'Popham  againft  Wookote.  m  p.  184 

T'RFSl'ASS   for  entering  his   Clofe,  and  throwing  Declaration 
^   down  his  Hurdles  fixed  to  his  Freehold :  The  De-  f^pV^^^f^^ 
fendant  pleads  that  the  Place  where,  &c.  is  a  common  pears  no* 
Space  (or  open  Plaee)  in  fuch  a  Town,  and  the  Place  Caufeof  ac- 
ot  a   Market   there,  and  for   that  the  Hurdles   were  J^^lniJi^Lad- 
there  fixed  he  threw  them  down ;  whereto  the  Plaintiff  ed,  judgment 
demurs,  and  divers  Exceptions  were  taken  to  the  Plea;  forthcPiaio- 
for  which    it  w^s  ruled'to  be  ill :  But  then  it  was  ob-  g^  q^  ,  g.^^ 
jefted,  That  the   Adion  does  not  lie,  becaufe  it   ap-   tgi. 
pears  that  the   Place  where  is  a  Common  Space,  &c,  a  ^^1^53- 
and  th<*  ereAing  of  Hurdles  there  is  a  Nuifance,  which 
every  Man  may  throw  down  :  But  by  the  Court,  This 
does  not  appear  by  the  Declaration,  but  by  the   Plea 
which  is  ill;  and  the  Defendant  has  not  pleaded  it,  and 
relied  thereupon,    but  another  Matter  which    is   not 
fufficiently   pleaded;  and  they  gave  Judgment  for  the 
.  Plaintiff,  / 


Browning  againft  Litton*    • 

J^SUMPSIT  againft  Executors  On  a  Promifc  by  the  An  Executor 

Teftator,  who"  plead  tJon  Affumffit ;  whereon  was  Defendant, 
aVerdiftand  Judgment  for  the  Plaintiff;  and  Ervor  SB>['and 
was  affigned.  That  it  does  not  appear  by  the  Plea  who  does  not  fay 
didnotaffume,  d^c.  forit  is  not  pleaded  that  the  Tef-  who,  yet  go^. 
tator  did  not  affume,  ^c.  The  Court  on  the  contrary    '^  * 
fiiid,  it  (hall  be  intended  the  Tcftator ;  for  here  is  no  2  Keb.  57- 
Charge  of  any  affiiming  by  the  Executor,  but  of  the  ^^  Teftam. 
Teftator   only:    And  Latch   125.  Baktr'%  Cafe,    was  vi^fe^^Lutw, 
cited,  where   in  Debt  againft  Executors  on  the  Tefta-  334-  ^  '*»-'• 

tor's  *5.  ^  40. 


to^'s  Bopd,  the  Pk^  of  Nof\  ^f^Mumfw^  it  tuiw  ad- 
judged >  That  fuim  Qiall  be  intended  of  the  Tefts^to^; 
4n4  the^  ^fj^riped  the  Judgment* 


#  p  jg^  ♦  Bolh  agaiaft  Atimfqn, 


An  Abbot 
Time  out  of 
Mind  held 


DE  B  T  on  the  Statute  of  E.  6.  for  Tithes,  and 
on  N  /  debet  a  Special  Vcrdift  found,  That  the 
S  dl^  Abbot  of  Ahitudan  was  feized  in  Fee  of  Lands,  being 
ctaricd  of        a  Parcel  of  Meadow  in  Oxford^  in  Right  of  his  Houfe, 

Aif  ^%^ft»u  *"^  ^^^^  ^^  *"^  ^^^  Abbots,"  &c..  his  Predcceflow, 
p^y^xtthea!  Time  out  of  Mind,  held  it  difcha^ged  of  Tithes,  and 
tbrit(h*llbe  granted  it  to  the  College  of  AU  Souls  in  Oxford;  And 
Snxi  Pre-  **"  ^^^  College  fhould  hold  it  difcharged  of  Tithes, 
fcription.  and  »s  the  Abbot  did,  was,  the  C^ueftion.  And  it  was  ar- 
not  a  real  gued  for  the  Plaintiff,  That  this  Prefcription  was  per- 
^^?rtii"*  ^^^^^'  and  that  by  the  Alienation  it  was  determined ; 
gio/  and  that  fo  it  would  be  if  he  had  aliened  to  another 

1  K^b.  i6a.  Ecclefiaftical  Perfon,  tho'  capable  of  the  Pernancy  of 
l^'^^'^in^  Tithes,  as  25  H.  6.  56,  57.  the  Cafe  of  the  Hofpitalcrs, 
Vtde  i'show.  and  much  more  when  aliened  to  a  Lay  Perfon  not  ca- 
»84,439»4^0'    pable  of  Tithes;  and  they  alfo  cited    i    Cro.  Sidonm 

againft  Holmsi  Hob.  5,  296,  297,  248,  309.  Co.  a.  Ref. 
46,  47.  2  Cro.  58.  Cornxuallis  againft  Sfurlingy  Bridgm. 
32,  33.  And  here  they  fhall  not  be  intended  to  be  dif- 
charged by  any  teal  Compoiition,  not  being  pleaded 
to  be  fo.  Bat  on  the  contrary  it  was  argued.  That 
the  Land  and  the  Tithes  might  be  granted  to  the  Ab- 
bot before  ^^  Council  of  Laterarty  for  before  that  Coun- 
cil a  Man  might  grant  his  Tithes  to  what  Ecclefiaftical 
Perfon  he  would*  SeUen^s  Hiftory  of  Tifhes^  306,  307, 
^51.  7  E.  3.  .5.  44  E.  3.  and  this  Abby  was  founded 
'  by.  King  Ina  before  the  Conque^,  and  he  might  h^-ve 
the  Lands  and  the  Tithes  by  purchafe,  and  hold  t^eai 
by  way  of  real  Compoiition,  which  differs  from  py- 
fonal  Difcharges  by  way  of  BuU,  Order y  £^c.  which  are 
perfonal,  i  Cro-  Moroni  againft  Commins ;  and  a  Col- 
lege is  capable  of  an  Appropriation,  and  fo  is  Spiritual. 
as  to  the  taking  of  Tithes,  7  E.  3.  Square.  It^fedit  19. 
5  Co.  10.  of  an  Union,  6  H.  7.  13.  10  H.  7.  19.  i\ 
n,  4.  Dyer  255.  a.  of  which  np  Lay  Corporatiox^  i3 
capable.  And  it  was  argued  twice,  viz,  this  Term^ 
and  in  Hillary  18  tf  19.  In  which  Term  Jiftci  thefc- 

con4 


\  ' 
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eood  Argument,  the  Court  took  Time  till  another  D^y 
in  the  fame  Term,  when  the  Opinion  of  the  Court  wa3 
delivered  by  the  Chief  Juftice  Kelynge  alone,  a^  a  Cafe 
wherein  they  clearly  all  agreed.  That  it  cannot  be  in- 
tended a  *  Difcharge  by  a  r^l  Compofuion,  It  not  m  p,  jg^ 
being  pleaded  nor  found  by  the  Jury  to  be  fo ;  but  was 
a  meer  Pr^^fcription,  and  p^rfonal  to  the  Abbot,  and 
did  not  run  witH  the  Land*  And  Judgment  was  given 
for  the  Plaintiff. 


Ojffky  againft  Bejl. 

A  Prohibition  was  prayed  w^herein  the  Cafe  was,  A  Adminiftrati« 
Man   died  inteftate,  leaving  a  Sifter  married  to  ^^"J^^^^*"^" 
pffl^y,  and  a  Brother,  viz.  the  Defendant  Beft.    Beft  \ot\^ltnui% 
enters  a  Caveat,  after  which  Offley,  pending  the  Caveat,  ctonot  be 
it  not  being  expired  in  Point  of  Time,  procures  Ad-  "^^)J:^.7^'"" 
minmration  to  be. granted  to  his  Wife  without  Notice  g.  c.  i  Sid. 
ioBefty  for  which  Caufe  Bejl  appeals,  and  Gffiey  prays  293-  37o- 
a  prohibition,    and  the  Couit    granted   it,    that  the  ^^^g^^^g^ 
Plaintiff  fhould  declare  thereupon,     fo  that   upon   a  240.  392,  42a- 
Demurrer  the  Matter  might  be  folemnly  argued,  which  Ante  izy. 
was^donc,  and  is    entered  M;cA.   18  Car.  2.  Rot.   169.  vidcz'tcv. 
vhere  all  this  Matter  appears  upon  the  Record  ;  and  55,  96,  90^ 
afterwards  in  Eajler  Term  19  Car.  2.   it  was  firft  argued  ^^.j     q 
at  the  Bar,  and  afterwards  in  Trf«i/>r  the  20th,  by  all  293!  sra.^' 
the  Judges,    viz.    Moreton,   Wyndhamy    Twyfden,  and  i  Roll.  Abr. 
Kelynge  Chief  Juftice.     And  three  Qjieftions  were  mov-  9«J^ 
ed  at  the  Bar :  Firjl.  Whether  the  Ordinary  after  Ad-  Ante.  157. 
miniftration  committed  according  to  the  Statute,  might  i  Mod.  6%, 
retnoke  it  without  any  Caufe  at  his  Pltafure,  or  if  not,  *  ^oodsCw 
whether  he  might  for  Caufe  ?  Secondly,  Whether  the  gg. 
granting  it  pending  the  Caveat,  be  a  good  Caufe  to  siStn.  917; 
revoke  it  ?    Thirdly,  If  that  be  a  Caufe  or  not,  whe-  \  pe^;/^\ii, 
ther  this  Court  ought  to  judge  thereupon,  or  leave  578, 
it  to  the  Delegates  before  whom  the  Caufe  depends?  a  Atk.  t8s» 
And  as  to  tiie  hvft  it  was  agreed  by  all  the  four  Judges,  ^  R^v™* 
That  where  the  Ordinary  has  granted  Adminiftration 
according  to  the  Statute,  he  cannot  revoke  it  without 
Caufe,  becaufe  the  Grantee  has  an  Intereft  in  the  Goods 
by  the  Statute,  which   the  Chrdinary  cannot  take  from 
iim  without  Caufo;  but  for  a  good  Caufe  they  all 
feemed    he  might;    as  if  the  Adminiftrator  becuiiies 

Lunatick* 
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Adminiftritl- 
on    granted 
Tending  a 
Caveat,  if  re- 
vocable for 
that  Caufc. 

Whether  the 
Granting  of 
Adouniftrafi- 
on  belonged 
origi'^ally  to 
the  Ordinary  ? 
Vide  ante  158. 
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Where    the 
King's 

Courts  or  the 
Ecclefiatlical 
Cuartof  De- 
legates fhali 
be  JuJges  of 
the  Grant  of 
ai  Adminif- 
t ration  pend- 
ing A  Cavta/* 


lies  to  grant 
Adminii^rati- 
on  accordini: 
to  the  Statute. 
V-  ante  ti9» 


Xunatick,  Jsfc.  whereby  he  is  difablcd  to  adminifter. 
As  to  the  fecond  Point  Moreton,  and   Wyndham  held, 
That  the  granting  thereof  pending  the  Caveaty  was  a 
Caufe  to  revoke  it;  and  they  faid.  That  the  Ordinary 
had  original  Power  to  difpofe  of  Intefiates  Goods  by 
the  Ecclefiaftical  Law  of  the  Land,  and  it  is  not  de- 
rived from  the  Crown  by   Aft  of  Parliament;   and 
denied  that  which  is  faid  to  the  contrary  in  9  Co.  Hen* 
Jloi^  Cafe,  but  the  Aft  of  Parliament  only  direfts  to 
whom  it  fliall  be  granted  ;  but  when  it  is  granted,  it 
is  in  its  Natuie  *  revocable  as   before,  but  not  with- 
out Caufe,  by  reafon  of  the  Intereft,  which  the  Gran- 
tee has  therein.     And  as  to  the  third  Point,  they  faid. 
That  the    Judges  Pelegates  are    the    proper  Judges 
thereof,    and  of  what  Validity  the   Caveat   fliall  be 
according  to  their  Law  ;  and  it  feemed  to  them,  That 
it  is  as  a  Superfedeas  in  our  Law ;  and  as  a   Judgment 
given  after  that  in  our  Law   is  erroneous,  fo  it  is  in 
their  Law  after  a   Caveat ;  but  be  it  fo  or  not,  it  is  to 
be  judged  by .  the   Delegates,  who   arc  proper  Judges 
of  this  Manner  of  Proceeding'in  their  Courts  touch- 
ing a   Matter  Ecclefiaftical,    which    belongs    to  their 
Couits,  and  not  to  this  Court,  which  is  not  apprifed 
of  their  Forms  and  Manner  of  Proceedings  ;  and  there- 
fore   they   held  the    Prohibition  to  be  ill  grounded, 
and  that  a  Confultatlon  (liould   be  granted.     But  Kt- 
h'^g^i  Chief  J  u  ft  ice,  and    Twyjdeny    as  to  the  fecond 
and   third    Qjueftions,  were  of   a    contrary  Opinion ; 
and  they  denied  that  the  Ordinary  bad  Original  Jurif- 
die^ion   touching    Intefiates   Goods,    but  that  it  was 
derived   from  the  Crown,  for  they  have  no  fuch  Jurif- 
dir'rlion  in  other  Countries  where  the  Canon  Laws  are 
of  more  force  than   here-     And  whatever  Power  they 
had  touching  the    Probate   of  Teftaments,    yet  it  is 
certain  they  never  had  any  Power  of  gra-nting  Admi- 
nlfirations,  but  that  which  is  given  to  them,  is  given 
them   by  the  Statute;  for  an  Ad  miniftrator  was  never 
heard  of  before  the  Statute  of  E.  3.     And  as  the  Sta- 
tutes appoint  them  to  grant,  fo  they  ought   to  grant 
them  as.  the  Statutes  appoint ;  and  if  they  will  not, 
a   Mandamus  lies  out  of  this  Court   to  Compel  them 
to  grant  them  according  to  the  Statute  ;  and  it  would 
be  in   vain  to  command  them  to  grant  them^  if  when 
th^y  had  fo  done  they  might   repeal   them  again  at 

their 
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their  Plcafurc.  And  they  faid.  That  the  Caveat  is  of 
BO  force  to  hinder  the  Grant  of  the  Adminiftratlon^ 
for  it  is  not  a  judicial  A6^  of  t]ie  Court,  but  only  aa 
Entry  of  a  Memorandum  by  a  Clerk  iu  Court,  for 
the  giving  of  a  Caution,  and  is  not  any  Record  of  the 
Court.  And  this  Court  aie  as  well  Judges  thereof  as 
the  Delegates,  and  fo  died  the  Court  in  Hutchins  and 
Glover's  Cafe,  2  Cro.  463.  and  Jo  they  held  that  no 
Confultation  ought  to  be  granted ;  and  the  Court 
being  divided  therein,  and  the  Prohibitiou.being  grant- 
.ed  before,  the  Delegates  remained  prohibited  as  they 
were  before. 


*  Rufel  agajnfl  Haddock.  *P.  188 

« 

jfSSUMPSIT   againft'an   Executor,    That  whereas  Confideration 
y.  S.  had  a  Judgment  againft  the  Teftator,  and  had  ^^^,[^7^^  . 
made  a  Letter  of  Attorney  to  the  PlaintifiF  to  recover  q*  Attorne" 
and  receive  it  to  his  own  Ufe  ;  the  Defendant^  in  Con-  to  receive  a 
fideration   that  the  Plaintiff  would  forbear  Execution  ^,^^7^*"^^ 
thereupon,    promifed     to    pay  him.^    The  Defendant  s.,c.  iSid.  ' 
demurred  on   the  Declaration,  fuppofing  that  it  was  a94« 
no  good  Confideration  ;  for  altho'  the  Plaintiff,  who  \  ^Inv!  45^ 
was  but  Attorney,  did  forbear,  yet  the  Plaintiff  him-  pl  23.  &  47. 
fclf  in  the  Judgment  might  fue  Execution.     To  which  P^-  "• 
itwasanfwered,  That  the  Plaintiff  having  Authority  videTKoit 
to  receive  it  to  his  own  Ufe,  it  fhall   not  be  intended  Abr.  20 
that  the  Plaintiff  in  the   Judgment  would  fue  Exccu-  P^*  '*•      ^ 
tion,  for  it  fhall  be  intended  that  it  was  affigned  to  the  \  5^^.  ^i^^ 
Plaintiff  \h  Satisfadiou  of  a  Debt ;  And  a  Cafe  between  1  Sid.  1^3. 
Kits  and  Bridgwater  \n  Hillary  1650.  was  cited  to  be   *^^^i^^f; 
fo  adjudged;  and  fo  held  the  Court  here,  and  gaye  1  keb.  26,^44. 

Judgment  for  the  Plaintiff.  a  Lev.  17. 

Ante  a8. 
C^'Poft.  ^S2. 
'  Burr.   2630. 
Dowg.  629. 
Cow  p.  548. 

Huffy  againft  Pacy.  s»ii^-  «?^- 

CASE,  That  whereas  he   had  covenanted  with   J.  A  Servant 
S.   not  to   import  fuch  Goods  ;    the   Defendant  ^Xhis  Maf- 
Wng  his  Servant,  knowing  thereof  inported   the  faid  tcr  brcakhiV 
^Joods,    whereby  he  broke  his    Covenant,    and  was  Covenant. 

r  -.J    S-  C.  i.Sid* 


Trm.  17  Cdr.  U.itlB.  R. 

s  Keb.  88.  ^^^  thereupon  by  %  S.  y^hb  recovered  Dam&ges 
J  Com.  Dig.  againft  him*  After  Verdid  for  ttie  PlaiQtiflF  on  Not 
J^J"  .  guilty^  it  was  tfic^ved^  Thut  the  Declaration  is  no< 
564^  '  fufficient  to  maintain  the  ASion,  feeing  it  is  not  fiid, 
Cowiv  341*  That  the  Servant  did  it  with  that  Intent  to  damnify  the 
J  Jr"'  ^^  Plaintiff.    But  by  the  Court,  Seeing  that  the '  Servant 

knew  the  Covenant,  and  did  it  deceitfully  fini  mali- 
ciouOy^  as  th^  Declaration  is^  and  the  Plaiiitiff  is' 
thereby  dammfied>  he  (hall  recover,  let  the  Servant 
intend  What  he  Will ;  and  gatve  Judgment  fof  the 
Plaintiff. 


*  ?•  189  *  The  King  againft  Goffe. 

Amendment  JT  was  moved  tp  am^iid  an  Information  of  Perjuror, 

ofaninfornu*  -■'  an<ji   it  wa5>  ruled.  That  they  lliould  give  Notice  of 

^n  of  Pcrju-  ^Yie  Things  to  be  amended  to  the  Defendant,  and  be 

J  Sjiik.  47,  so,  to  fhew  Capfe  why  it  fhouid  not  be  amended  ;  for 

%  Burr.  7|8.  xh^  Court  faid  it  might  be  amended. 

%  Hawk.  P.  C.  ^ 

S48. 


Howes  agaiinft  Cornwall. 

THhttf  6f  .  X^  tlie  whole  Court,  Wood  ufually  cut  for  Fire- 
wood a^ve  ^  ]j  ^ood,  though  permitted  to  growt  ill  twenty-five 
affd"3  PcJ^  Years  or  more,  mall  pay  Tithes  ;  and  by  Wyndhim^ 
aiids.  Pollards  of  fifty  Years  Growth  Hiall  pay  Tithes  when 
S.  c  r  ad.  f^YltA. 

Joo. 

A  Keb' 90*  .  .         •  ,       . 

jT  Danv;  593.  PI.  n*  tj.  Vide  %  Leon.  79, 80.  Godb.  i;5-  Modr  541,  90S.  Cro* 
Jic.  100;  loi,  499*  X  Rol*  R.  100.  %  Rol.  R.  4i!^  Cto.  Sti^.  4^7.  OdutiW  i'45* 
11  Ca  49.  loft.  643.    5  Bac  Ab.  59*    Plowd.  4^    Cro.  Jac.  lOo. 


Terdl. 


(      IJO      ) 


Term.  San6t.  Mich. 


ANNO 


1 8  Gar.  II.  in  Banco  Regi«. 


^^1— ^M^i—— ^  I «  I  »     ■       ■■      ■  ■  ■       ■     ■    I       mm  I 


Cotes  againft  tfade. 

DEBT  for  Rent,  and  counts.  That  A.  being  ijof-  a  ^'  Ejf0t$ 
feffcd  of  a  Term,  granted  him  a  Rent  out  of  it,  >»  *?!'."* 
\rhich  Term  by  mefnc  Conveyances  is  come  to  the  Dc-  sJJUn^/,"^ 
fendant.     After  Verdid  for  the  Plaintiff,  it  was  moved  not  in  thofe 
in  Arreft   of  Judgment,    That  the  PlaintiflF  had   not  ^ywi»®»«*^« 
fliewn  how  the  Term  came  to  the  Defendant,  and  a  s!o!i^ii^* 
Man  cannot  plead  a  ^e  EJiaU  of  a  Term,  becaufe  it  297. 
cannot  be  gained  by  Difleilin  as  a  Fee  may,  nor  by  Oc-  *  ^*  ^^  ^ 
cupancy,  as  a  Freehold  may,  but  by  mefne  Affignment  vid/iiayiii. 
(or  Conveyance)  which   ought  to  be  fliewn  how,  as  3  389- 
Cro.  22.     But  by  the  Court,  One  may  plead  a  ^e  Ef-  *  |^jj[;  3^ 
tafe  of  a  Term  in  a   Stranger  (generally)  becaufe  he  1  ^od.  asi. 
cannot  know  hjs  Title,  but  not  in  himfelf,  or  in  thofe  a  Mod.  243. 
under  whom  he  claims:  And  Judgm€nt  was  gjveu  for  ?*,t"i**^ 
the  Plaintiff.  bur.  1099. 

a  Peert  WlU 
S9- 

The  Duke  of  NiWcaJlU  againft  Wright. 

IN  Trcfpafs,  the  Defendant  makes  a  T5tl|  to  J.  S.  Difcent  at 
and  that  he  died  feized,  and  that  it  deiccnded  to  ?*'^!  °®J 
himfelf  as  Heir,  on  which  the  Plaintiff  demurs  gene- ^^*^, 

general  De- 
murrer.   «.  C#i  Keb.  tio,  It4«    V,  Pod.  301.    %  Saund  177,  179.    a  Lev.  M7,   iqM, 
9t*ih,    %ht^.%%$.    1  Term  Rep*  361*    . 

rally ; 


Mick.  i8  Car.  II.  in  B.  R. 

rally  ;  but  J>y  the  whole  Court  (except  Wyndham)  it  is 
only  FoTm^  and  it  not  being  fpccially  depiurred  on^  it 
is  amendable. 


•  P.  191 

Condition  of 
an  Obligation 
to  appear  at 
the  Court,  and 
make  appear 
that  he  bad 
Common ; 
That  he  was 
prepared  to 
make  appear* 
but  that  the 
Steward  hin-' 
derci  him,  is 
not  fufficient* 
S.C.I  Sid.  313. 
a  Keb.  1 18. 
%  Danv.  89- 
pU  10. 

5  Co.  as. 

Cro.  El.  716, 
Saik.  i8o. 


♦  Butcher  againft  Vane. 

• 

DE  B  T  on  Obligation  conditioned.  That  whereas 
the  Plaintiff  hacLdiftrained  the  Sheep  of  the  De- 
fendant in  fuch  a  Place  where  the  Defendant  claimed 
Common,  in  Confideration  the  Plaintiff  had  delivered 
the  Sheep  to  the  Defendant,  if  the  Defendant  did  ap- 
pear at  the  Lord's  Court,  at  the  next  Court  to  be  held 
for  the  Manor,  and  there  make  appear  that  he  had 
Common  theie,  the  Obligation  to  be  void.  The  De- 
fendant pleads  that  he  did  appear  at  the  next  Court, 
and  was  there  prepared,  and  did  offer  to  make  it  ap- 
pear, but  that  the  Steward  refufed  to  permit  him  to 
m?ke  it  appear;  upon  which  the  Plaintiff  demurred, 
and  had  Judgment;  for  the  Defendant  had  taken  upon 
himfclf,  not  only  to  appear  at  the  next  Court,  but  alfo 
to  make  it  appear,  and  he  is  at  his  ?eril  to  procure  the 
Steward  to  admit  him  to  make'  it  appear,  as  5  Co. 
Lamb\  Cafe;  and  the  lame  Day  in  a  like  Cafe  between 
Harding  and  Vane^  the  fame  Judgment. 


The  StatBtc  of 

Limitations 
cut  pleadnble 
fvr  Efcapes 
tir  Titles. 
I>cbt  (o\ 
Efcapc,  not 
fr  eiring  the 
Jii'igment,  ill. 
Difcontinu- 
ance  after 
Arcument. 
S.  C.  I  Sid.     . 

3o5»  415- 
1  Kcb.  93. 
Vide  a  Saund. 
66.  1^1,  iz5* 

1  Saiind.  37* 

2  Mod.7i,3ii« 
Ar.te  48,  no* 
3iU.  ^4,306.    1 


Jones  againft   Pope. 

IN  Debt  for  an  Efcape,  the  Defendant  pleads  the 
Statute  of  Limitations,  whereon  the  Plaintiff  de- 
murs; for  that  Statute  is  not  pleadable  in  this  Cafe, 
it  not  being  Debt  on  any  Lending  or  Ct)ntra6l^  as  the 
Statute  fpcaks,  but  is  founded' ou  a  Tort,  as  an  Adion 
of  Debt  for  Tithes,  wherein  it  was  faiti,  the  Statute 
had  been  often  times  adjudged  not  to  be  pleadable  :  But 
then  an  incurable  Fault  was  efpied  in  the  Declaration, 
which  counts  only  on  the  Writ  and  the  Efcape,  but 
omits  the  Judgment;  whereupon  the  Plaintiff , prayed 
leave  to  difcontinue,  which  was  granted,  tho'  after 
Argument!;  for  the  Sheriff  Ihall  not  go  unpucifhed 
or  efcape  for  a  Fault  in  the  Declaration. 

6  Mod.  240.    «  Salk.  420,  to  425*    Ante  48.    Poft,  i^z,  227,  498-     I 
Mod.  13>  41.  l66.    %  Lev-  xi8,  xh*    x  Sanud.  a3«    %  Saund.  74- 

Bennet 


AfkA.  i8  Car.  11.  in  B.  R. 


*  Bmna  agaiuft  JPUkins,  ^.  p 

r\  E  B  T  on  an  Obligation,  conditioned  to  appear  ^  Traveif* 
*-^  on  a  Bill  of  MiddUjex^  returnable  Die  Sabbati  frox  by  St  man, 
foft  quinden'  Pajch.    The  Defendant  pleads.  That   he  i?^*^^**"*^ 
was  arrefted   on  a   Bill  returnable  hie  f^ener'is,   and   tenwrd? 
pleads  the  Statute  of  32  /?•  6*  and  that  the  Bond  was  s.  c  i  Saund, 
given  for  Eafe    and    Favour:    The  Plaintiff   replies,  ^\V'^'^' 
That  he  was  taken  on .  a  Bill  returnable  Die  Sabbati,  *^*«»  ^.i^S, 
and  not  Die  VeTieris.     The   Defendant  rejoins.  That 
he  was  taken  by  Virtue  of  a  Bill  returnable  Die  Venc'^ 
ris^abfifue  hoc  that  he  was  taken  by  Virtue  of  a  Bill  re-» 
tamaole  Die  Sabbati;  The   Plaintiff  demurs.     And   it 
was  argued  by  JVylde  and  Pemberton^  That  the  Rejoin- 
der was  ill,  and  a  Traverfe  upon  a  Travcrfej  for  wheq 
the  Plaintiff  replied  that  he  was  taken  by  a  Bi})   re*r 
turnable   Die    Sabbati  tf  non  Die  Veneris,  the  Et  non 
Die  Feneris  wat  a  Traverfe,  whereon   the  Defendant 
might  have  joined  and  taken  IlTue,     yones  and  Saunders   Traverfe  af. 
on  the  other  Side  argued.  That  the  Etnon^.yc.  was    |eJia?TTa"*' 
not  any  Traverfe,  at  Icaft  not  a  formal  Traverfe,  or   verfc 
fuch  as  the  Books  mention  that  a  Traverfe  cannot  be  Vidc^|.ev. 
taken  upon  a  Traverfe ;  and  to   have  joined  Iffue   on    J*|j[^d!ai 
the  Et  n(tk  Die  Feneiisy  would  have  made  an  immaterial   %%,  ^, 
IfTue ;  for  it  matters   not   wJiether   he  were   taken  by   I  ^^%  afe* 
Virtue  of  a- Bill  rciumable  Die  Veneris  or  not ;  for  if  YidVol?!* 
he  were  not  arrefted  on  a  Bill  returnable   Die  Sabbati^  Of  Cutler'a 
the  Bond  is  void  by  the  Statute :  But  if  he  were  taken   ^fi»  Trin.  «8 
on  a  Bill   returnable   Die  Sabbati  it  is  good,  and  for  j^J^J^rJ,^   ' 
that    only   is  traverfable  and    triable;    and    fo  held   htfcL 
the  Couit,  and  ruled  Judgment  for  the  Defendant  Ni/r,  ^^^^^J  *°^' 
f^c.    Whereupon  the   Plaintiff  prayed   Leave   to  dif-    Hutt.  loV 
continue,  whereof   the  Court   would   confider;  And    iSalk.  91. 
afterwards  for  that  the  Defendant  would   not  agree  to   *And,  i^q. 
accept  an  Iffue  on  the  Traverfe,  nor  put  in  Bail  on  the 
original  Aftion,  the   Court  gave  Leave  to  the  Plaintiff  fn^eTftlr'"'" 
to    difcontinue^   iiotwithflaniing    the  Demurrer  had   Arsumcat. 

been  arcued.  *  ^^^*  l?8f, 

^  1^9. 


V91.,  J.  O  Ds  ifff 


Vide  prox. 
^ag.  amc. 


Mick,  i9  Car.  n.  in  B.  R. 


An  ill  rra-  * 
verfe,  that  the 
Court  WIS  held 
4»rnm  maj§re 
sccording  to 
Cuiloni. 
S.  C.  1  Sid. 

{t,  Sid.  40.) 
a  Keb.  107, 
25 1 1  i«2,  US, 
H%,  160. 


P.  193  ♦  Dring  againft  Refpafs. 

DEBT,  and  declares  on  a  Judgment  obtained  the 
firft  of  Mayy  in  the  14th  of  the  now  King,  before 
the  Mayor  and  Bailitfe  of  Norwich^  at  a  Court  then 
held  according  to  the  Cuflom  of  the  City  aforcfaid. 
The  Defendant  pleads,  That  the  Court  there  accoi- 
ding  to  the  Cuftom,  6fc.  is  held  before  the  Mayor, 
ahjque  hoc  that  he  recovered  at  the  Court  held  the  faid 
fiilt  of  May^  before  the  Mayor  and  Bailiffs,  according 
to  the  Cuftom  aforefaid  :  Whereupon  the  Plaintiff  de- 
murs^ and  it  was  ar^  ucd  for  him,  that  the  Traverfc 
was  ill  in  traterfing  a  Matter  of  Record,  which  is  not 
to  be  tried  fer  Pais.  And  alfo  in  joining  the  Matter 
of  the  Cuftom  with  that  which  is  Matter  triable  fer 
Pais  ;  but  he  might  have  pleaded  Nvl  till  Record,  which 
would  have  made  an  end  of  all ;  or  that  there  was  not 
any  fuch  Cuftom,  and  have  tried  it  fer  Pais :  But  on 
the  other  Side  were  cited  Hob.  244.  Ilutu  20,  21.  and 
Iffuc  and  Verdifl^and  Judgment.  But  Keiyngr,  Twyf- 
den  and  Moreton^  held  it  ill,  it  being  on  Demurrer; 
otherwife  if. after  Veidifl,  as  the  Cafes  cited  arc.  But 
WyndKam  held  that  it  could  not  be  good  bere^  becaufc 
by  this  Travcrfe  he  had  made  th«  Day  Parcel  of  the 
IfTue,  and  the  other  Judges  agreed  with  him,  that  that 
was  a  Fault.  But  as  to  an  Exception  taken  to  the 
Declaration,  viz.  That  it  was. not  good,  bfcaufe  he 
declares  as  Adminiftrator  on  Letters  granted  by  the 
Archdeacon,  and  does  not  fay  Ordinary  of  that  Flaa^ 
nor  that  it  belonged  to  him  of  Right  to  grant  it  :  The  Court 
held  it  good  in  Cafe  of  the  Archdeacon,  as   well  as  in 

con  liot^fa""    ^^^  ^^^^  ^^  ^^^   Birfiop,  for   the  Archdeacon  is  Ocuhs 
inj^to  whom     Epifcofi'y  and   by  Twyfdcn^  The  Declaration  is  good, 
without  faying  Ordinary  of  that  Place,  becaufe  he  pro- 
duces the  Letters  of   Adminiftration;  otherwife  in  a 
Bar. 


Travcrfe  made 
tlieDay  Par- 
cel of  the 
IfTue. 

Vid.  1  Saund. 
%%,  as. 


Dedaration 
on  Adraini- 
itration 
granted  by 


it  belonged. 

I  ^K.  40, 

41,  38  Cro.  El. 

<>.  431'  456, 

838,  8:9. 

><eiron  fc  Lutw.  122.    Style    106.    Vide  Stat,   i/ 

a.  Bac.  Abr.  442-    5  Coin*  Dig-  207. 


Car.  2.     I  Skow  355.    4  Mod.  i$3 


■ 


Cvtler 


MkL  x8  Ckr.  ]I.  m  B.  R. 


•  Cutler  and    Pajie  agajnft  Southern  and   Halker^    *  p.  j^^ 
in  the  Exchequei'-Chamber. 

DEBT  on  an  Obligation  dated  the  8th  of  March,  s.  C  i  Siiuid* 
1 6  Car.  I.  conditioned,  That  whereas  the  Plain-    "^' 
tife  at  the  Requeft   of  the   Defendants,  were   obliged  Lutw.  im. 
with  them  for  the  Payment  of  loo/.  to  Thomas  Cooky  on 
the firft  of  Mfly  next  following;  to  fave   the»  Plaintiffs 
barmlefs  :  The  Defendants  olead,  That  they  faved  the   Plea.  That  he 
Plaintiffs  harmlefs :  The  Plaint^s  reply.  Thai  before  jj*^^*^^d. 
the  fea ling  of  this   Boud,  viz,  the  firft  of  Ociobery    i6   favinghow 
C«r.  2.  they  became  bound  to  Cooke   with  the    Defen-  good  on  age- 
dants  fbr  payment  of  looA  at  a  Day  now  part  ;  and  for  "**^*^  Demur- 
that  the    loo/.  was  not   paid  at  the  Day,  Co<9^^  fued  Vide  c;ro.  EU 
them  at  Law  on  the  faid  Bond,  and  endeavoured  to  253* 
arreft  them,  vh.   iz  Feb.  18  Car.  2.   at  LonJoHy  in  the  J  co?'*,^^' 
Pari fh  of  BoiVy  fo  that  thoy  CJiuld   not  go  about  their  videtlieoii* 
Bufinefs  :  The  Defendants  rejoin,  That   they   had    no   7*«^ontr.  . 
Notice  th':*reof,  and  that  if  they  had  had   Notice,  they   ^B^c/Abr. 
would  have  faved  him  harmlefs ;  whereupon  the  Plain-   94. 
tiffs   demur.     And    now    it  was   firft   bbje6}ed    for  the   Strang,  8u 
Plaintiffs,    That    the   Plea    of    faving   harmlefs,    not 
faying  how,    was  not    good ;  otherwife   if    they  had 
pleaded  N^on  damfnificatus ,  which  was  agreed    to  be  no 
good  Plea   if  it   had   been   fpecially  demuiied  upon; 
But  by  the  Court,  It  fecms  good  on  a  general  Demurer, 
but  that   is  now  vain   by   the  Replication  over.     But 
then  three  Exceptions  were  taken  to  the  Replication*  /    • 

tvfiy  That  it  is  not  pofnively  faid  that  the  Money  was    ' 
not  paid,  but  only  eo  quod,  01  for  that  it  was  not  p«.Id;  Ei  fW,  ftr<, 
bat  this   Exception   was  over-ruled  by  the  Court,  for  *°  Affirnu- 
iotfuod  it  was  not  paid,  is  as  affirmative  as   £t  quia  the 
Rent   was  arrear   in   Avowries,  Co.    Entr.    \zz.  b.  In 
Debt  for  Rent,  Et  quia  the  Rent   wasanear,  the  Ac- 
tion accrued;  fo   the   Word   Licet  in   the    Bifhop  of 
SarunCs  Cafe,  and   in  all  AJfumfjits  on  collateral  Pro- 
mifcs  to  pay  on  Requeft,  licet  fuch   a  Day  and  Place  he 
requefted,  is  an  Affirmation  and  traverfable :  A  fccond 
Exception  to  the   Replication  was,  That  it   *»,  That 
he^ore  the   making  of  the  faid  Writing  obligatory ,  viz.  the 
faid  Jirjl  of  O&oheVy   16  Car.   2.    the   Plaintiffs  were 
obliged  for  thejPefendants,  and  that  they  were  fued  for 
the  Non- pay  meat  of  the  icu/.  due  on  this  Bond;  where 

O  ^  tbo 


Mkk.  18  Car.  II.  in  S.  R. 


*  P. 19s 


A  Scilicet  re- 
pugnant to 
the  Matter 
precedent  is 
▼Old  on  a  de- 
murier,  as 
X9t\l  as  after 
VerdtO. 


A  Suit'  plead- 
ed and  not 
ihewn,  h6w» 
or  in  ^hit 
Courtt  i»illt 
but  cured  by 
a  Plea  over 
^vtiich  admits 
ft.- 


An  ill  Repli' 
(.at ton  wiien 
.cu'^ed  by  the 
Rejuinaer. 


the  firft  of  Ofiober  16  Car.  is  after  the  eighth  of  March 
itCar.  for  he  began  his  Reign  the  thirtieth  of  yanuary, 
and  fo  the  Breach  is  ai&gned  *  for  fuing  on  an  Obliga- 
tion made  after  the  Counterbond,  and  that  the  Coun- 
terbond  cannot*  extc;pd  to  any  Thing  that  was  not  m 
£jfe  at  the  Time  of  the  making  of  the  Counterbond: 
But  to  this  it  was  anfwered,  and  on  Deliberation  after 
diTcrs  Arguments    refolved    by  the  Court,  That  the 
Words  ante  confe&ionem  Scripti   Obligatorii,  were  fuffi- 
cient,  and  the  Scilicet  repugnant  and  void,  and  that  as 
well  in  Cafe  of  a  DcQiurrer  as  after  Veidi6l;  and  for 
this  were  cited  5  Ajf  6.  %oH»6.  14.  5.  which  were 
before  any  of  the  Statutes  which  cure  Jeojaih  by.  Ver- 
dict, the  firft  whereof  was  the  Statute  of  H.  8.  and  3 
Cro»>  368*  on  Demurrer  after  the  Statute  of  yeofmls*. 
A  third  Exception  to  the  Replication  was.  That  it  is 
not  Oiewn  in  what  Court,  or  how  it  was  (hewn,  and 
this  is  Matter  of  Record,  and  therefore  the  Proceedings 
ought  to  befhewn*,  whereto  iNTu/  tiel  Record  might  be 
pleaded.     Whereto    it  was    anfwered  and    refolved. 
That  well  and  true  it  is  that  fo  it  ought  to  be ;  but 
the  Intent  thereof  is  to  have  it  triable,  and  in  ibis  Cafe 
there  needs  no  Trial,  for  by  the  Rejoinder  it  is  admit- 
ted as  for  a  Plea,  that  he  had  no  Notice  thereof,  which 
admits  that  he  was  fo  fued;  but  that  he  had  not  Notice 
thereof,  wbibh  is  as  Arong  as  if  he  ha^  faid.  That 
well  add  true  it  is  that  he  was  fued,  and  that  if  he  had 
bad  Notice  thereof,  he  would  have  faved  him  harmlefs* 
And  a  Differeuce  was  taken,  where  the  Plaintiff  makes 
Title  by  his  Replication,  and  it  thereby  appears  that 
he  has  no  Title,  no  Rejoinder  can  by  any  Admittance 
or  Implication  make  it  good ;  but  where  he  makes 
Title,  tho'  he  does  not  plead  it  in  fuch  a  manner  as 
he  ought,  efpecially  in  Point  of  the  Tiial,  the  Re- 
joinder admitting  this  Malter,  and  tendering  an  Ifiue 
of  another  Matter,  makes  it  good,  and  to  prove  the 
firft  j^art  of  the  Difference  were  cited  8  Co.  izo.  b.  133. 
b.    7  i.  A.  .31.    2  Cro.  133.    3  Co.  Bridgman^s  Cafe,  5 
Nicholls  Cafe,  6  f/.  7.   10.  h.    And  to  prove  the  firft 
Part  of  the  Difference  were  cited  2Z  E, ,  4.  %.  3,    j 
Cto.^%Qi  708,  903,  917.     And  the  Plaintiffs  had, after* 
wards   their   Judgment  by  the  wh.olc  Court,  and  the 
Defendants  paid.the  Money  without  more  ado.     Levinz 
for  the  Plaintiffs,  and  Sawiderx  for  the  Defendants. 


Chfadle 
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♦  Chea/dle  againft  Mt7/er.  *  P.  196 

N  Replevin,  an  Avowry  was  for  Damage  feafant:  Wtmof  l>- 
_  The  Plaintiff  in  bar  prefcribcs  for  Common  to  two  ^^,/^f^  jjj 
Acres  of  Land,  and  that  for  ufing  thereof  he  put  in  on  a  general 
his  Bcafts,     The  Defendant  demurs  generally,  and  the  Demurrer, 
•  Bar  was  adjudged  ill,    becaufe  not  faid,    That   the  tr^erdS!^  **^ 
Cattle  were  Levant  and  Couchaot ;  and  it  was  faid  to  8.  g.  iid.3ij. 
be  fo  adjudged  between  the  Lord  S^y  and  Tounf^^    14  aKe»M«,  io«. 
Car.  I.  altho*  it  was  doubted  in  Stong  zitA  Mtfffeltons  vTi  Mod.  74. 
Cafe,  if  it  were  not  good  without  a  fpecial  Demurrer:   iSaund.S4$« 
And  the  Court  held   here,  That  it   was  ill  without  a  \^^^^^ 
Special  Dcxnurrier;  but  they  agreed  it  was  cured  by  \iw,\^ 
Vcirfia. 

Omrtny  againft  BiHpu 

rjEBT  on  Obligation,  dated  \^  June,  fjCar.T..  J^^^^^ 
^  conditioned   to  appear  AV  Fcmris  in  tres  Trin.  ad  Notice  of  Re 
reffondendt    EdvtHtrdo  PrWfflti*.'  The  Defendant  pleads  turn- Days  in 
the  Stat.  23  H.  6.  and  that  the  Party  was  aireflcd  the  ^^^^]^^  ^^ 
13th  of  June,  and  detained  in  Prifon  till  the  J9th  of  1^^  Days  of 

?une^  and  that  dies  Mercuyii  in  tres  Trin    W4U»  that  the  Month, 
ear  on  the   14th  of  '^une-,  and  that  after  the  14th  of  ^^eli^;^. 
June,  viz.  the  19th  of  June,  he  made  the  Obligation;  ,o9,i««. 
^fie  hoc  that  he  made  it  the  1 4tb.  of  June^  or  at  any  v.  %  Mod*  6o» 
Time  before  the  19th  of  June,  on  which  the  Plaintiff 
demurs,  and  the  Traverf*  wai  adjudged   ill;    for  it 
ought  to  have  been,  abfque  hoc  that  it  was  made  before 
the  Day  of  the  Writ ;  for  of  the  pay  of  the  Month 
6n  which  the  Return  of  the  moveable  Terms  is,  the 
Court  is  not  obliged  to  take  Notice* 


Bdl  againft   Planner. 

TRESPASS  for  a  Battery :  The  Defendant  juftifies  chtirchw*^ 
as  Churchwarden,  for  that  the   Plaintiff  being  in  dens  may  »ke 
the  Church  in  the  Time  of  Divine  Service,  and  fitting  J^^^/^^f/ 
th^e  with  his  Hat  on  his  Head,  and  refufing  to  tike  ^^  ^^o  fits 
u off  his  Head,  upon*.equeft;  theUefendant  took  it  therecovcred 
off  his  Head,  which  is  the  famc^ki^g,  ^c.  whereon  J^^^f^^^*^^^ 

thfs 
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the  Plaintiff  demurs  ;  and  it  was  adjudged  that  the 
P.  197  Juftification*  was  good  ^  for  although  the  ChuTch- 
wardens  may  piefent  thi^  in  the  Ecclefiaftical  Court, 
yet  they  are  not  bound  in  the  iriean  Time  to  peiinit 
fuch  Iireveicnce  and  Indecency  in  the  Church. 


A  &tattit6 
tvithout  a 
X>efearance» 
good/if  Mo« 
ftey  proved. 
to  be  paid* 


After  a  l>e* 
Crce,  the  Par- 
•  L.'s  m.ikif*  a 
new  Agite- 
meo!     r.a  1 
be  bounu  by 
it,  thuu^h 
ontrary  to 
tike  Dccic  • 


Middleton  againft  Shelly. 

'TUOMAS  Shelly  43  Elig.  entered  into  a  Stat,  of 
100/.  to  Roje  Lan^zvorth  ;  and  afterwards  43  Elix* 
he  entered  into  another  Stat,  to  Middteton  ;  which 
was  for  an  Affu ranee  of  the  Manor  of  />.  to  him  for 
Money  ^by  him  paid  :  But  no  Defeafance  was  of  this 
Stat.  Thos.  Shelly  being  indebted  to  Sir  John  ShtUjy 
mortgaged  the  Manor  of  D-  to  Sir  John  Shelly,  And 
Rofe  Landxoorlh  43  Eliz^  extended  her  Statute,  and 
thereby  continued  Pofleffion  for  a  long  time,  till  it 
was  fatisficd,  but  krpt  on  Foot  by  Affignments.  Mid- 
dleton  preferred  his  Bill  to  be  let  in  after  Rofe  Long" 
worth's  Statute,  and  before  Sir  yohn  Shelly  s  ;  wtiich 
Bill  was  then  difmiffed.  Three  or  four  Years  after- 
wards* Si]  yohn  Shelly  purchafes  the  Equity  of  Redemp- 
tion of  ThvnMS  ShAly ;  And  Middhton  now  brings 
another  Bill  to  be  let  in  upon  Sir  John  Shelly  :  And 
though  it  appears,  that  Sir  John  at  the  time  of  the 
'Purchafc  of  the  Equity  of  Redemption  had  Notice  of 
Middkinn?^  Stattue  ;  yet  the  whole  Court  denied  to 
relieve  him  on  this  Bill.  And  refolved,  \ft.  That  al- 
though tiH*re  was  not  any  Defeafance  on  the  Statute 
to  MiddletoHy  who  had  made  a  Statute,  n  A  to  find 
any  Relief  in  Chancery,  and  w^s  decreed  in  Fojier  and 
JPeacock's  Cafe,  in  the  time  of  the  Lord  Keeper  Coven- 
try ;  yet  it  here  appearing  that  the  Mor.cy  was  paid, 
that  fupplies  a  Defeafance,  and  fo  it  was  an  Agreement 
to  have  the  lilanor  conveyed  to  him  for  ^h  Money  ; 
and  fo  Bonham  Norton  s  Cafe,  was  decreed  in  the  time 
cr  the  fiime' Lord  Keeper  Coventry,  ai:d  alfo  that 
after  a  decree  bcfcMC  Execution,  tlie  Parties  making 
an  Agreement  in  writing,  which  one  ol  them,  aftcr^ 
wardii  would  not  f^nnd  to;  the  Couit  would  not 
permit  him  to  take  A^ivantage  of  the  Decree,  which 
he  had  waved  by  the  Agreement    but  fet  alidc  the  Dc- 

*crcc, 
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cree,  and  compelled   him  to  perfoim  the  Agreement. 

And  it  vras  agreed  "by  all  the  Barons,  That  although 

jMidcIfSion  had  once  extended  his  Statute  on  an  Infant^ 

which  was  void  ;  yet  the  Extent   being  void,  he  was 

le  ievable  in  this  Court :     And  *  it  was  in  like  man-     *  P.  198 

ner  agreed,  That  though  for  a  great  Part  of  the  Time 

there  was  Infancy  in  tijis  Cafe,  fo   that  he  could  not   Thou{;h  a  st4- 

extend  the  Statute,  yet  he  might  have  fued  in  Equity,  cxtcndabir*- 

during  tiie  Infancy,  to  have  Relief,  although  he  could  |ainftan  in- 

not  have  extended  the  Statute  at  common  Law.     But   ""J^*  yet  Rc- 

fecing   he   had  done  it,   hut   had  fate   ftiU   near  fifty  IheJon^a-''^ 

Yea  8  withftutfeeking  Relief  in  Equity,  by  rtafon  of  gainii  infonu. 

the  Autiquity  of  the  Statute,  and  long   Forbearance, 

tfiey   would  not   relieve,  but  difmlfs   this  Bill.     And 

thf  y  faid.  That  in   fome  Cafes  the  Conufce  of    the 

Statute  fliould   be  relieved  againA   a   Purchafer,    by 

taking  in  prior  Incumbrances,  and  in  fome  Cafes  not ; 

And   the  Difference  did  depend  on  the  Circumftanqes, 

as  in  this  CafCf 


Johnfon  againft  AJlell. 

ASSUMPSIT,  on  Iffue   Non  /Ijfumfjit,  and  a  Spe-  ^fumpjtt  to 
cial  VerdiS,  the  Cafe  was,  Ajlell  being  an  Officer  pay  that 
of  the  Cuftom-houfe  at   Newcajile,  and   Johnfion    and   fore"" du' *^* 
fell  Merchants,  and  that  the  Cuftom   to   be  paid  for  without  any 
Rye,  when  the  Price  does  not  extend  beyond  325.  fcr  ot^e^  Confi. 
Quarter,  b  4^,    And  that  Fell  and  Johnjlon  had  import-  g^od/'"''  '* 
cd  feveral   G^^iantitics   of  Rye,   and  a  Qjjedion  being  &-  c.  1  Keb. 
between  the  Plaintiff  and  Defendant,  what  the  Cuftom    *-^5,  156. 
did   amount  to,  and  -what    Sum   Fell  had   paid,    the  68^*°^'   ^' 
Defendant  in  Confideration  that  the  Plaintiff  would  V.  isM  au.  • 
pay   to   the  Defendant   100/.  which   was  lefs  than  in    *  ^^^  ^**^' 
Truth  the  Cuftoms  did  amount  to,  did  afl'nme,  That  Cart.  223. 
\{  Fell  had   not  paid  more,    the   Plaintiff  fhould   pay   1  Lev.  $. 
no  more,  and  that  Fell  had   paid   no  more  than  100/.  J  Ron'^'b**,* 
yet  the  Defendant  had  caufcd  the  Plaintiff  to  be  dif-  pi.  u.'iV 
turbed  by  the  Commiffioncrs  to  pay  more^  jind  that  he  &  »o-  29  3^» 
was  by  them  compelled  to  pay  more.     And  now  it  wa$ 
argued  by  Wejlon^  That  here  is  not  any  Confideration 
for  the   Promife,  for  he  had  not  p^id.  more  than  he 

ouglit, 
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ought,  and  which  wafl  due ;  and  a  Pro«ufe  in  Cott<» 
iideratioU  to  pay  that  which  is  due,  and  which  he  is 
compellable  to  pay,  is  not  any  Conlidefation  for 
raifing  an  Affumffit.  idy^  The  Coniideratinn  for  pay* 
ing  IdTs  than  what  was  due,  and  that  he  ihould  chest 
the  King  m  Fell  had  done,  and  that  by  Agreement 
with  the  King's  Officer,  was  a  void  Contraft  and  A- 
greement'.  But  by  the  Court,  as  to  the  lirft  Paymeat 
•  P»  199  without  Suit,  *  or  Trouble  of  that  which  is  due,  b 
a  good  Cottfideration.  Secenilyy  Acceptance  by  the 
Officer  of  lefs  than  is  due,  and  Agreement  by  the  0§f 
cer.  That  the  Merchant  fhall  not  pay  more,  is  a  good 
Contrail  between  the  Officer  and  the  Merchant ;  for 
the  Officer  (hall  anfwerto  the  King  for  the  Refidut 
out  of  his  own  Purfe. 


Aa  Officet 

agrees,  that 
the  Party 
tball  pay  leu 
than  16  due 
for  Excife,  is 
^cood  Coa«> 
iideratioD. 


Siwtre  of  this  Point. 


*1     !■ 
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I*    »i     ■■ 
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S^ettlWr 
^onfefles 
judgment  in 
Debt  on  fini'^ 
pie  ContraCU, 
and  then 
pleads  them 
in  Bar  of  4A 
jMmf>fitt, 


jifJbESlTATUS  AJfumpfit  againft  an  Executor,  fW 
divers  Wares  and  Mefchandizes  fold  and  delivered 
to  the  TcAator ;  the  Defendant  pleads  federal  Judg- 
ments in  A4Siions  of  Debt,  fpopified  due  by  the  Teftator 
oh  iimple  Contradl,  recovered  againft  himfeU*  hyNom 
fum  inform^his  froui  faUt  ftr  JefermlU  Rnmri0  indi^ 

whith 
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which  are  yet  in  force  ;  and  that  he  has  not  Aflets  -*•  ^-J  ^j*^ 

beyond  fuch  a  Sura,  vrhich  is  not  iu£Bcieut  to -fatisiy  ^'  *"*^ 

the  Judgtncncs,    itnd  that  he    remains  charged  with  «Kcb.iia 

ihcm :  On   which  the  'Plaintiff  demurs,  and  the  Cafe  ]^;  ^^:  ^ 

was  argued  at  the  Bar  in  Mithaelmms  Term,  and  alfo  vk!e  i  Dtnv. 

in  this  Term,  and  the  Court  took  Time  till  Eafirr  'j%\,  1%% 

next,   and   then  Judgment  was    given   by  the  whole  f^j^'I^^L 

Court  for   the  Plaintiff.     And  two   Exceptions  were  t5s«    ' 

taken  to  the  Pleading.     Firfi.  The  ConcluGon  frovi  Several  Jodg- 
fatetfer-  feferdia  Recardu  inde  the  faid  feveral  Judg-'^^^^^P^^f 

ments,  where  he  ought  to  have  concluded  fo  to  each  t^tpatttpet 

feverally  ;  but  as  it  is  pleaded  it  makes  a  <!bmplicated  J^peralioRM^^ 

Muc :  But  by  the  Court,  it  is  well  enough,  and  it  ftiall  ^*^^  '"*• 
be  taken  as  i^lating  to  each  fereraUy,  and  the  Plaint- 
iff might  have  replied  NW  t/^/ /^tfcorc/ to  each  feverallyi 
iicoftkyy  It  is  not  faid  that  the  Judgments  were  had 
fro  verts  &  Jufiu  DehkiSy  as  is  ufual,  and  ts  efpe* 
cially  in  this  Cafe  it  ought  to  be,  becaufe  the  Judg- 
ments here  are  by  Ntm  fum  Informal  in  Anions  of 
Debt,  which   lies   not   againff  Executors,  and  fo  has 

the  appearance  of  Collufion.     But  by  the  Court,  it  is  Executor 

well  enough,  for  it  fhall  come  by  Plea  from  the  other  ^^^^'^o^ 

Side,  for  if  it  were  not  ^ro  verii DeUtisy  the  Plaintiff  OyingV* 

*  might  plead  it  and  put  the  Defendant  to  prove  the  ♦  P.  '^Ol 

Truth  of  them,  or  he  might  plead  Fraud  and  Covin,  verit  itbitit^ 

and  put    the  Defendant  to    prove  the  Confideration.  yftgood. 
Thirdly^  It  was  ftrongly  argued  for  the  Defendant,  That 
Adions  of  Debt  do   not,  lie  againft  Executors   on  a 

fimple  Contrail   by  the  Teflator;  and  therefore  they  viiepoft. 

who  admitted  Judgments  againft  them  in  fuch  AdiK>n8,  «6i. 

fliouKl  not  have  the  Advantage  of  pleading  thofe  fudg-  i J'^^ii^t 

nients  which  they  might   reverfe  when  they  pleafed,  |  panv.  26%% 
and  which  no  other  could  avoid  or  reverfe,  in  Bar 
of  juft  Debts  ;  for  by  fuch  Means  when  they  barred 
the  Plaintiff  of  bis  Debt,  they  might  afterwards  reverfe 
thofe  Judgments,  and  fo  either  relinquifti  or  take  back 

tgain  the  Money  to  their  own   Ufe,     And  to  this  O-  judgmetiu 

pinion itid   Kelynge  the  Chief  Juftice  incline  upon  the  per  &  con  r* 

firft  Argument  in  Michaelmas  Term  :    Bnt  afterwards  f^^^ 

in  Eafier  Term  following,  he  and  Twyfden  and  Wynd^  ss*«  «3o-  * 

*am,  and  7l4i>r*/o«,  all   agreed.  That  Judgment  fhould  *^*^*'^ 

be  given  for  the  Defendant ;  for  though  they  might  vauilTsp,  ^' 

have  abated  the  A£lions,  yet  if  they  had  fo  done  the  Moor  678. 

Plaintiffs  might  have  charged  them  in  other  Actions  f  cro*\^ 

on  i8»,  625, 
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9  Co.  108. 

1  Roil.  Abr. 
922. 

2  Brownl. 

118,  i53«  ' 
X  Mod.  33- 
X  Lev.  I34» 
261,  281- 
X  Sid.    2IO* 
Cart.   221. 
2  Mod.  36. 
X  Lutw.  241. 

1  Sid.  429> 

2  Lew.  39. 

3  Lev.  311. 
Raytn.    153. 
Vaugh.  104. 
Dong.  629, 
421. 

Cawp.  548. 
Salk.    278. 


on  Ajfumfjitf  and  fo  put  themfelves  to  a  double 
Charge,  which  they  are  not  to  be  obliged  to  do  when 
the  Debts  are  true  and  juft,  and  in  their  Confciencc 
ought  to  be  paid  ;  and  if  they  were  ni)t  fuch,  the 
Plaintiff  might  by  pleading  have  put  them  to  prove 
the  Truth  of  the  Debts,  either  by  pleading  the  Fraud 
or  traverfing  the  Truth  of  the  Debts,  wherein  if  they 
failed  the  Plaintiff  fliould  recover  his  Debt ;  and  fo 
there  is  no  Room  for  the  Sufpicion,  That  the 
Plaintiff  fhould  reverfe  the  Judgments  and  retain  the 
Money  :  And  the  old  Books  which  held.  That  A6li- 
ons  of  Debt  did  not  lie  againft  Executors  on  limple 
Conttaft,  held  alfo.  That  there  was  no  other  Remedy: 
But  the  Law  is  now  otherwife,  viz.  That  although 
Debt  on  fimple  Contra6t  cannot  be  recovered  againft 
an  Executor  by  A6)ion  of  Debt,  yet  it  may  by  Ajfutnf- 
Jit.  Jones  and  Leziftz  for  the  Plaintiff,  and  Baldwin 
and  Raymond  for  the  Defendant. 


*  P.  202 

Tenant  for 
another's 
Life,  makes 
a  Leafe   for 

Years  in  Tnift 
for  hitnfdf 

ior  Life«    and 
aitir  in  Tmlt 
for   his   Wife, 
and  dies,  who 
fliail    be 
the  Occ^lpan^ 
the  Li'iTcf  or 
the  Wife? 
S.  C.   I   Sid. 

sKeb.    148, 
250.  aSs. 

S  Peerw  Will. 

2  Bac  Ab. 

472. 

Criife  on  Fines 

087. 


*  Geary  agaiuft  Bearecrofi. 

■ 

ERROR  of  a  Judgment  in  Ejeflment  in  the  Com- 
mon Pleas,  where  the  Cafe  upon  a  fpecial  Verdid 
was,  Tenant  for  another's  Life  makes  a  Leaft  for 
Years  in  Truft  for  liimfelf  for  his  Life,  and  after  in 
Truft  for  his  Wife  for  her  Life ;  The  LefTce  for  Years 
aclually  enters,  but  permits  the  Hufband  to  enjoy  it, 
ho  dies,  his  Wife  ciitci6  :  And  whether  fhe  or  the 
LffTee  for  Years  lliculd  be  Occupant,  was  the  Que- 
ftion.  kxi<\  it  was  acriudj;cd  in  the  Comnn.»n  Hieas 
againft  the  Opinion  o{ BriUgman^  That  the  Wife  fhould 
be  the  Occupant.  And  thereupon  Error  was  brought 
and  aifigned  in  the  veiy  Point,  That  the  LelTee  fhould 
be  the  Occupant  ;  for  the  Hulband  being  but  a  Cejluy 
(fie  trvjl^  was  Tenant  at  Will  to  the  LefTee,  and  by 
Ills  D^ath  the  Eftate  at  Will  determined,  and  the  Eftatc 
actually  vcveflcd  in  the  LeflVe,  who  bad  once  entered 
and  hern  in  tlie  aflual  PolUflion,  fo  that  he  might 
maintain  Trcfr>afs  before  any  atitual  Re- entry,  the 
Law  having  caA  tlic  Poflcflion  bpon  him  by  the  Death 
of  the  Tenant  at  Will  ;*and  3  Cro.  i8z.  Dyer  326.  h. 
2   Oo-  20^,  554.    Lilt.    Seel*  71.  Cf  Co,    Ljt.  62'  A- 

were 


Hill.  18  6f  19  Car.  n.  in  B.  R. 

were  cited.  And  to  this  Opinion  Kelynge  and  Moreion 
inclined  upon  the  firft  Argument.  But  on  the  other 
Side  were  cited  2  SiJft.  1 1 .' Chamberlain  and  Ewen, 
Lin.  Seat.  82.  Keilw.  159,  165.  That  the  Wife 
fhould  be  the  Occupant  •  And  to  that  Opinion  Twyf- 
den  and  JVyndham  inclined  on  the  firft  Argument.  Arid 
afterwards  in  Michaelmas  19  Car.  2.  TWor^/wi  changed 
his  Opinion,  and  by  him,  JVyndham  and  Twyfden, 
{Kelynge  being  abfent)  it  was  ruled  for  affirming  the 
Judgment  niji.  The  agreed.  That  they  Leffee  might 
maintain  Trefpafs  before  the  Entry,  for  by  the  Death 
of  the  Hufband  the  Tenancy  at  Will- was  determined, 
and  the  Eftate  revefted  in  the  Leffee  fo  as  to  maintain 
Trefpafs  before  a  Re -entry  by  the  Poffeffion,  which 
the  Law  cafts  upon  him.  But  it  is  one  kind  of  Pof- 
feffion for  bringing  Trefpafs,  and  another  to  make 
an  Occupancy,  for  none  may  be  an  Occupant  but  he 
who  occupies  and.  has  the  Poffeffion  in  Pa»ft  ;  And 
this  Cafe  was  put  and  agreed.  If  Tenant  for  another's 
Life  makes  a  Leafe  for  Years  to  begin  from  bis 
l)eath,  and  a  Stranger  enters,  although  the  Stranger 
be  Occupant  for  the  Freehold,  yet  the  Lfffec  for 
Years  fhall  enter  upon  him,  and  *  fball  hold  it  for  ^  P.  20^ 
his  Term,  and  the  Leafe  (bail  bind  the  Occupant 
See  3  Cro.  182.  according.  . 


The  King  againft  Wetwang. 

INDICTMENT  for  taking  out  of  his  Pond  certain  indiament 

*  Fifhes  called  Carf  Fijhes^  being  o£  the  Goods  and  for  taking 

Chattels  of  J.  S.  And  an  Exception  waa  taken  thereto,  ^J}*j"  ^'^^ 

That  it   is   not  faid    \i^hat  Number  of  Fifhes  he  took,  Fifhei,  ndt 

which  is  ill  in  Indiftmcnts,  as  well  as  in  AiSions,  5  Co.  Shewing  ihe^ 

Tkyter's  Cafe;    'tis    ill    in  Anions,    and  Indi6lments  J^Keb    i^s!: 

ought  to  be  more  ceitain  than  Adions,  or  at  leaft  as  Burr.  336, 

certain,  that  fo  the  Defendant  may  know  to  what  he  J*33- 

is  to  anfwev.     But   Kelynge  and  JVyndham  over-ruled  ,„y^    ^'  ' 

the  Exception   (and  faid,)   In  Actions,  Damages  arc  to  6  Com.  Dig, 

be  recovered,  not  in   Indiflments,  but   the  Party  is  to  ^^, 

be  fined  at  the  Difcretion  of  the  Court,  be   it  one  Fifh  ^^^      '    ■ 
or  more,  according  to  the  Circumftances  of  the  Fafi, 
and  not  according  to  the  Number  of  the  Fifhes.   Twyf- 

den 


m/ t8  e0  19  Car.  n.  iHB.R. 

^en  to  the  contraiy.  That  Indictments  ought  to  be  as 

pertain  as  Aftions.    But  (Moreton.  being    filent)    the 

other  two  ruled  tiie  Party  to  plead  to  the  Xiidi6linent. 


Land'  deyifed 
to  b€  foW  for 
pAvmeot  of 
Dcbr.%  Goodj 
in  the  Hands 
of  Kxe«utors 
ihall  not  be 
contributory, 
othf  rwife  of    • 
Adfninillra- 
tors. 

1  Chan.  Rep. 
16,  iZ9^-Z49* 

2  Chan.  Rep- 

1^,  155- 

I  Chan.  Rep. 

199'  «77* 
V.3C0.96. 
Oro.  EU  3ff. 
a  *Anfl.  185. 
Qw.  3$,  l«4.. 
Cto.  Car.* 343. 
Mar.  1 06. 
a  Vent.  349, 

•  34a- 
Went.  141. 
Cro.  Car.  363. 
I  Saik.  296. 
J  Term  Rep.  • 
690. 

*P.    204 

rngmit  amoti|; 
•Other  Thing, 
for  four  gilt' 
PsUites  iot 

a  Ket.  I54> 

Vide  I  aid. 

445. 

1  Mod  46. 

'2  Keb.  ti^i. 

I  Vent.  71, 

106,114- 


Feltham  againft  The   Executors  bf  Harljim  in 

Chancery. 

* 

IK  this  Cafe  'twas  faid  by  Serjeant  Fountain  toliave 
bren  refolvcd  in  this  Court,  and  now  admitted  by 
the  Maft.r  of  the  RoUs,  he  being  only  in  Court,  to  be 
reafonable,  .That  if  a  Man  devifes  Lands  for  Payment 
of  his  Debts,  and  makes  an  Executor,  and  leaves  a 
pevfona!  Ef^ate^  that  no  Part  of  the  perfonal  Eftate 
fball  go  to  the  Payment  of  the  Debts,  becaufe  by  the 
making  of  an  Executor,  the  Teftator's  lYitent  appears, 
that  the  Executor  fhould  have  the  Goods,  for  that  the 
Teftator  had  made  another  Provifion  for  the  Payment 
of  his  Debts*  But  if  a  Man  difpofes  of  Lands  for  the 
Payment  of  his  Debts,  and  after  dies  Intcftate,  the.per- 
fonal  Efiate  Oiall  be  chargeable  in  the  Adminiftrators 
Hands  to  the  Payment  of  the  Debts,  for  thereby  either 
tlic  moft  Part  of  the  Land  remains  unfold  for  the  Benefit 
of  tlie  Heir,  or  the  moft  Part  of  the  Money  for  which 
the  Land  was  fold,  fhall  remain  to  the  Heir,  and  no 
Intent  appeals  that  the  Administrator  ihall  have  anj 
thingi 


*  Gardner  agaiaft  Fulfofde, 

ASSUMPSIT,  That  whereas  the  Plaintiff  being  an 
Upholfterer,  had  made  for  the  Defendant,  amongft 
other  1  hings,  a  Pair  of  Hangings,  and  had  provided 
for  him  inter  alia  quatuor  fJdias  fellices  Anglice  gilt 
Skins  the  Defendant  promifed  to  pay  fo  much  as  he 
fhould  deferve,  and  had  not  done  it.  After  Verdid  frtr 
the  Plaintiir,  *twas  moved  in  Arrcft  of  Judgment,  That 
a  Pair  of  Hangings  is^  uncertain,  not  fhewing  what 
kind  of  Hangings,  Silk,  Tapeftry,  or  what,  and 
IFM  and  iV^Jii^^urns  Cafe  was  cited  in  Michaelmas 
*  .  •  .1655. 


1655.  in  Style's  Reforts.     But  the  Court  over-ruled  this  ^JX^^  35a,  ^su 
Exception,  becaufc  the  Aftion  here   is  only  for  the  ^  saund.  74. 
making  of  them,  and  not  Trov0r  to,  recover  the  Value    * 
in  Damages,     arf/y.  That  quatuor  'pi6ia5  fellices,  is  four  ' 
painted  Whores,  (and  Feltes   is  the  Word  for  Skins  ]) 
and  the  providing  of  them  for  the  Defendant  is  unlaw- 
ful.   AnB  for  this  Caafe,  the  Damages  being  entire, 
the  Judgment  waaftaid  on  XwiWa  Motion  for  the 
Defendant. 


Chapman  agaioft  Southwicke. 

^SUMPSIT,  That  where  the  Plaintiffs  Huiband  Promife  if 

was  fcifed  in  Fee  of  fuch  a  Meffuage,  and  had  made  ^^.^''jJ^^^^^P*'* 
a  Leafe  thereof  to   Zodge^  aud  aiterwards  devifed  the  enjoy *a  Houfe 
Reverfion  to  the  Plaintiff;  and  that /W^^  dying,  the  ^iLtJsedid, 
Houfe  was  empty  and  locked  up.     And  the  Defendant  ^^^I'^^^^X^ 
pietending  a  Title  thereto  under  Lodge,  promifed  to  the  was,  a  good 
Plaintiff,  That  if  he  would  confent,  that  he  fliould  en-  Promife  to 
joy  it  as  Lodge  had  it,  that  he  would  become  his  Tenant  1*^^%^^°^* 
as  Lodge  was,  and  pay  the  Arrears  ;  and  that  he  con*    323. 
fented,  and  the  Defendant  enjoyed,  and  had-not  paid  «  Keb.  iSat 
forouch  due  for  Rent,  Part  before  the  Promife,  and  ' 

Part  afterwards.     After  Verdi<3  for  the  Plaintiff,  'twas 
moved  in  ArjeA  of  Judgment,  ijl.  That  here  is  not  any 
Confideration ;  for  it  does  not  appear  that  the  Pla/ntiff  ' 
had  the  Pofleffion  whereof  to  permit  the  Defendant  to 
have  the  Enjoyment ;  nor  that  the  Defendant   had  any 
Title,    but    that  he  fo   pretended.     2^/)',    1  hat    the 
Promife  to  become  his  Tenant  as  Lodge  was,  was  not 
any  Promife  to   pay  the  growing  Rent;  and  for  that 
be  ought  to   h(ive  deelared  in  Debt   on   the  I, cafe,  as 
Affigneeof*  Zdirf^ir.  But  by  the  Court,  as  tothrfnn,The     *  P.  .205 
permitting    hin^  to  enjoy  it  by   liic  Dcvifee  of  the   Re- 
verfion wa,s  a  gpod  ConfideTation,  whethci-  he    had  a 
Title  under  iofl(g/ or  not;  and  if  .he  had  no  Title,  it  ^y/^^/,;, 
i»thc  ftronger  Coufideratiou.     oJiy.    The  Promife  to  i.esonan 
bAome  his  Tenai^t  as  Lodge  was,  extends  to  pay  the  <?xprefs  Pro- 
growing  Rent,  «s  Zot/^r  ought   to  have   done,  and  the  Rgl^V^  ^' 
AAion  will  lieon  jhis  expreis  Promife,  notwiihlianUing 
there  be  a  Lcafe. 


Lviiibe 


mi.  i8  ar  19  Car.  n.  in  B.  R 


H*  g9t  the  Bx 

kaired  fFincb, 
aftionablc* 


Lymbe  verjus  Hockly* 


/^  A  S  E  for  faying  of  the  PlaintifiF,  He  has  got  ty 


Pox  of  a  Tellcw-haired  Wench  in  Moor-ficlds*  Af- 
ter Verdict  for  the  Plaintiff,  'twas  moved  in  Arrcft  of 
Judgment,  That  faying,  one  has  got  the  PoXy  is  not  ac- 
tionable, becaufe  not  Scandalous,  it  being  intended 
the  Small-Pox,  4  Co>  17.  But  3  Cro.  214- laid  of  the 
Pox  IS  aftionable ;  and  fo  is  rotted  of  the  Pox,  3  Crc* 
648.  becaufe  intended  the^  French  Fox*  But  by  the 
Court,  it  beirig  here  faid.  That  he  bad  cot  them  of  a 
Tellowhaired  Wench,  'tis  aSionable;  K)r  Jf'ench  in 
common  Speech  is  taken  for  a  Whore,  and  therefore 
it-  fhall  be  intended  the  French-Pox.  And  Twyfden  and 
Moreton  held.  That  fo  it  would  be,  if  the  Words  had 
been.  That  he  had  got  them  of  a  YeUow -hatred  Woman. 


*p.  ao6 


*  Tcrmino  Pafchae,- 


A  N  N  o 


19  Gar.  II.  in  Banco  Regis. 


Jenkins  s^ainft  de  la  Grange, 

A  Prohibition  was  prayed  to  the  Court  of  Marches 
^ in  Wales,  to  ftay  a  Suit  there  by  Bill  for  Words, 

Marches  in       and  tho*   the  Damages  are  laid  to  be  under  50/.  and 
fp^.ies,  where      j^       j^         Power  by  their  Inftruaions  to  hold  Plea, 

t.>*;y  may  hold    *•  *^J  '  utHctA 

Pica  ot  Dama*  wuciw 


P^ch.  19  Car.  IL  tn  B  .  F. 

where  the  Damages  arc  under  50/.   yet   that  is  to  be  ges  under  50^ 
intended  in  fuch   Aclions,  wherein    they  liave  u fed  to   sl^c^\'si<i. 
hold  Plea;   and  not  in  AviHons'whereof  they    have  not  323. 
ufed  to  hold^Plca  ;  and  it  was  faid.  That  no  Precedent  -*K.eb.  18s. 
could   be  produced  whefe  they  ever  held  ,Plea  in  the 
Time   of  Queen   Eiiz,  King  JaC'  i.  or  C  a.  j.  in  any  - 

Cafe  w^ere  the  whole  was  to  be  recovered  in  Damages 
uncertain  ;  for  that  would  be  to  make  a  new^  Jurifdic- 
tion,  for  the  Court  thcjre  to  be  the  Judges  of  the  Da- 
mages by  Bill,  Anfwer,  and  Pfoofs  of  Witncfics  ^ 
without  a  Jury ;  and  fo  held  the  Court:  But  if  any 
Piecedcnts'  could  be  produced  in  Time  of  £.  6.  or  //• 
•1.  Eliz»  or  Jacs  i.  That  they  had  held  fuch  Pleas,  that 
was  to  be  aljowed  as  by  ufage  on  the  Statute  of  //.  8- 
ind  their  Inftruflions;  and  gave  Time  to  fcarch  for 
Precedents  till  Trinity  Term;  and  then  the  Court  not 
being  fatisfied'on  their  moving  of  it  again,  the  Court 
held  their  former  Opinion,  and  faid  fuither.  That 
they  could  not  hold  (Plea  of)  Anions  in  Covenant  or 
Ajjumfjiiy  where  the  whole  Damages  is  unceitain  ;  but 
in  Covenant  or  Ajjumffit  to  pay  a  certain  Sum,  they 
may  hold  Plea  under  50/.  And  Day  was  given  over 
till  Michaelmas  Term  to  ^fearch  Preced<"nts,  and  then 
being  not  fatibficd,  they  ordered  the  Plaintiff  to  declaie, 
fo  that  it  might  be  determined  on  a  Demurrer. 


♦  Stirke   againft   Bates.,  *  P    207 

DEBT  on  Obligation,    and  lays   the  Aftion    in   AMatterihiii 
London  ;  the  Defendant  demands  Oyer  of  the  Con-   ^>«  «"ed  in  the 
dition,  which   was  to  perform  Covenants  in  an  Inden-   the^Iflue^a-^^* 
ture,  which  was.  That  where  the  Earl  of  Northampton  rifeg  on  the 
had  granted    to   Bates^    Shrob-ualk,    in   tiic  Forefi   of  new  Statuie, 
WhittUwood  in  this  County,  and  the  Soil  and   Giound   the  Aa ion  is* 
of  the  faid  Walk,  and  all  Fees,  &c.  Bates  by  the  faid  laiJ. 
Indenture  granted  h  to  Stiike,  and  appoi;»tecl  him  Kee-  s.  c.  i  SiJ. 
per  and  covenants,  That   he  fhould   enjoy  it;  and  the  2  Keb.  1S7, 
Defendant  having  fo  fet  out  the  Indenture,  pleads  Per-  ai2.  «i6. 
formance   of  all   Covenants  generally:    The   Plaintiff  VSe"  Modf" . 
replies.  That  the  Earl   of  Norihawfton   having  Title  37, 190. 
by  Virtue  of  a  Grant  to  him  made  before  the  Ti:le  of  «  Mod.  «4. 

r       3  Mod.  124. 
^"^  6Mod.8«. 


Pajch.  19  Ckr.  U.  m  B.  R. 


5  Moiau* 

l^Veouaa, 

1  00^263,  %f%* 

2  Lev.  121, 
1^4,  i^  l65» 
a  Jo.  92. 

Raym.  3St«» 
SKeb.  350, 


A  Walk  in  a 

yoreft  U  only 
a  Liberty,  of 
which  no  Ve- 
nue can  arife* 
Stat.  16  fc  17 
Ctu  2*<cap.8. 
Vide  Stan  4 
4r  5  ^m«ri  capt 
26. 


P.  ao8 


the  Defendant^  entered  upon  hisi  and  oufted  him :  The 
Defendant  rejoins  by  Proteftation,  That  the  I^arl  did 
not  enter,  for  Plea  fays.  That  the  Earl  Had  no  Title; 
The  Plaintiff  furrejoins.  That  the  Earl  had  Title,  and 
fo  Iflue  is  joined  and  tried  by  a  Venirt  Fmms  from 
Skroth-walk,  and  VerdiA  for  the  Plaintiff.  *  And  now 
Was  moyed  in  Arreft  of  Judgment,  That  a  Walk  in  a 
Foreft  is  not  fuch  a  Tiling  oi  which  a  Venue  may  be 
taken  1  *tis  not  certain  what  it  is,  and  it  cannot  be  in* 
tended  a  Vill,  it  being  only  collaterally  aLledged  in  the 
Record  as  a  Thing  granted,  and  not  as  a  Place  wherein 
*a  Thing  is  to  be  done ;  and  in  Truth  is  no  more  than 
a  Liberty  or  0£Sce  within  a  Foreft;  and  the  Venue 
ought  to  have  been  either  of  the  Foreft  or  of  the  Body 
of  the  County.  And  held  by  K^yngf^  TwyJUeny  and 
MvrHon :  Firfi,  That  a  Walk  in  a  Foreft  is  only  a 
Liberty  or  Office  whereof  no  Venue  can  arife.  But 
hereof  Wyndham  doubted  if  it  had  been  alledged  as  a 
Place  where  a  Fafl  was  done ;  but  being  only  al* 
led ged  as  a  Thing  granted,  and  not  a  Place  where  a 
Pad:  is  fuppofed  to  be  done,  'tis  not ;  whereto  the  other 
Judges  agreed.  But  Secondly^  It  was  held  by  the  Court, 
except  Twyfden,  That  it  being  tried  by  a  Jury  of  the 
County  where  the  Matter  in  liTue  arofe,  it  it  within 
the  new  Stat.  16  &  17  Csr.  2.  of  yeo^ails,  which  al- 
though it  fays.  That  h  /hall  he  gpod  if  it  be  tried  hy  the 
County  where  the  A^ion  is  laid,  yet  it  is  to  be  underftood 
within  *  the  County  where  the  Matter  in  Iffue  arofe ; 
for  it  would  be  to  defiroy  the  wnole  Law  touching 
Juries,  to  try  it  in  a  County  foreign  to  the  Iffue,  which 
cannot  know  any  Thing  thereof;  and  the  rather,  for 
that  the  Statute  fays  further.  That  in  fuch  and  other  like 
Cajes,  &c.  And  (therefore)  here,  although  the  Afiion  is 
laid  in  London,  yet  it  is  well  tried  in  the  County  bf 
Northampton,  where  the  Thing  in  Iffue  is.  But  Ttvyf- 
den  to  the  contrary.  It  is  not  within  the  Words,^and 
the  Sutute  being  a  new  Law,  is  not  to  be  taken  by  In^ 
tent  contrary  to  the  Words  :  But  by  the  Opinion  of  the 
other  three.  Judgment  was  gi\ren  for  the  Plaintiff;  on 
which  the  Defendant  immediately  brought  a  Writ  of 
Error,  but  afterwards  the  Parties  agreed,  and  the  De- 
fendant gave  the  Plaintiff  Satisfa6tion  forthe  Breach  of 
the  Covenant.  Levinz  for  the  plaintiff,  and  Serjeant 
TVylde  for  the  Defendant. 

Pitt* 


Pa/cA.  ig  Car,  11.  in  B.  A 


I 

^^g^  againft  Gardner. 

ERRORS  were  afftgncd   of  a  Judgment  in  Ely  The  Court  of 

Court,  Firji,  for  that  in  the  Style  of  the  Court  KrCo*?* 

it  is  not  (hewn  whether  it  be  held  by  Charter  or  Pre-  i  Sid  331!"  * 

fcripti^n.     Secondly^  The  Judgment  is  Confideratum  eji^  "^'^^^  »^^«  5o- 

and  UDt  faid  -per  Cur ,  Thirdly,  The  Writ  pf  Inquiry  f  slufd^V^. 

of  Damages  is,  fer  Sacr amentum  duodecinij  C^c.  and  not  «. 

iiTAfroborum  ^  kgalium  Hominifm:  But  all  the  Excep-  itifpJlhrw^' 

tioBSwere  over-ruled,  for  it  being  a  Koy a  1  Franchife,  ^  ^'^<a/«« 

it  is  not  as  in  Cafe  of  inferior  Courts:  And  afterwards  *"*'"'"»•  ^^ 

tWs  fame  Term   in  another  Cafe  between  P^^coci  and  y'^^it\^u 

M  m%^to,oi^  Judgment  in  J^m;^/ 1„  ^/y  Court,  KSi: 

It  was  afligncd.  That  it  was  notfaid.    That  the  Goods  i  Saund.  73, 

for  which  the  Aflion  was  brought,  were  fold  and  de-  iSi^J-S^o. 

livcicd  within  the  Jurifdiftion  of  the  Court;  and  yet  2*6.^^*'^*' 

the  Judgn^cnt  was  affirmed,  bccaufe  it  is  not  as  inCafe  1  sid.  8^. 

of  Infierior  Contts.  Raym.  75* 

Ante  96. 
I  Vent  243. 
a  l«ev.^7. 

*  ^orfolke    againft     miiott    in   the    Exchequer  ^^^ 

Chamber. 

T\EBT  on  an  Obligation  of  500/.  dated    i  Sth  July^  The  Serjeant 
Y^    ^3    Ciir.  2.    conditioned.    That  if  ^Tcga^,    now  'he^^^A 
Pnfoner   in   Tenly^  renders    himfelf   Prifoner  tQ  the   commons  not 
riaintiff,  Serjeant  at  Arras  to  the  Houfe  of  Commons  within  the 
'  m  Parliament,  according  to  the  Refolvea  of  the  Houfe  Statute  23  H. 
of  Commons,  to  be   void.     The  Defendant  pleads  the  s'.  c  Kaym. 
Sutute  23    ff.    6.     and   that  Wogan  was   one  of  the  ^-  ,    ^ 
RcgicidesT  guilty  of  the  Murther  of  the  lat^King  Char-   fsYd'sti' 
w  I.  'And  that  the  Houfe  of  Commons  being  inform-   Poft,  264' 
^  thereof,  and   that  he  rendered  himfelf  to   the  faid   ^^^;^f; 
Houfe  of  Commons,  according  to  an   Order  by  them   JsauQd*6i, 
before  made,  they  refolved  :  That  he  fhould  be   taken    318. 
mto   CuBody  by  their  faid  Serjeant;   and  that   the   jXTiaa^' 
Plaintiff  being    Serjeant,    took  him  into  Cuftody  the   ''^'^•*»'- 
O^th  of  ^Wf;  and  that  afterwards,  the  faid  28th  of 
jWy,  the  Obligaticm'  was  made  for  Eafe  andTavour 
fw  delivering  >im  out  of  Cuftody.     Om  which  the 
VoL-L  p  Plaintiff 


• 
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318. 
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$84. 838. 
1  Vent.  23^, 

^  Lev.  103. 


Plaintiff  demurs,  and  on  Argument  it  was  refoWed  by 
Hale  and  the  wbole  Couit,  That  the  Serjeant  at  Arm 
tQ  the  Houfe  of  Commons  is  not  an  Officer  within  the 
Statute  of  23  H.  6«  which  extends- only  to  Officers 
who  have  Execution  and  Return  of  the  ordinary  Pro- 
cefs  of  Law,  and  therefore-the  Serjeant  to  the  Council 
of  the  Marches  was  not  within  it,  as  i  Cro.  Car.  309* 
yokns  and  Stratford's  Cafe.  But  zdly.  it  was  refohcd, 
that  although  it  is  not  within  the  Statute,  yet  he  being 
in  Cuftody  for  Treafon,  and  that  appearing  upon  the 
Record,  the  Obligation  taken  for  his  Enlargement, 
was  void  by  Common  Law.  See  F.  N.  B»  66.  That 
no  Homine  RefUgiando  lies  in  fuch  a  Cafe,  a  Inft.  42. 
43.  it  is  not  bailable  except  in  B.  R*  4  Infi,  179. 
Bailing  of  one  not  bailable,  is  a  negligent  Efcape. 
^y*  3^4*  A  Bond  /or  Eafe  and  Favour  to  one  in  Ex- 
ecution, is  void  at  Common  Law.  Hob^  14.  2  H-  4*  9* 
A  Bond  to  deliver  Goods  taken  in  Withernamy  is  void ; 
2LX\d  Plowd.  and  2  Leon.  107.  the  Statute  pleaded,  and 
the  Bond  adjudged  void  by  the  Common  Law  :  And 
Judgment  was  given  for  the  PlaintiC.  Lentinz  for  the 
Plaintiff,  and  Tumour  for  the  Defendant. 
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*  Cannon  againft  Abbot. 

ERROR  of  a  Judgment  in  Trefpafs,  where  the  Ac- 
tion being  brought  againft  three,  one  pleads  Not 
guilty,  and  thereupon  Iffue  and  VerdlS  for  the  De- 
fendant;  and  Judgment  by  Default,  and  a  Writ  of 
Inquiry  and  Damages  againft  the  other  two,  and  on 
the  Judgment  for  the  (ir$  Defendant,  and  the  Judgment 
for  the  Plaintiff  againft  the  other  two,  they  only  bring 
a  Writ  of  Error,  and  affign  the  want  of  an  Original ; 
and  which  although  there  be  a  Verdift  in  the  Cafe, 
is  not  cured  by  the  Statute,  the  Verdi6l  being  for  the 
iirft  Defendant,  t^c.  and  fo  fet  out  the  Cafe ;  and  fo 
it  is  as  if  the  Aflion  had  been  brought  only  againft  the 
other  two.  But  if  the  Vei^i61  had  been  for  the  Plain- 
tiff againft  the  firft  Defendant,  this  had  been  aided  by 
the  Statute  ;  for  the  want  of  ai>  Original  as  to  all  the 
Parties  i»  cured  when  any  Verdi<ft  is  for  the  Plaintiff: 
And  although,  the  Writ  of  Error  be  brought  by  two 

without 
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without  the  third,  it  was  argued  to  be  good  beckufc  others,  they 
he  cannot  be  joined,  for  he  being  acquitted,  and  the   may  hrinj 
Judgment  for  him,  he  cannot  iay  That  the  Judgment  *''^^' 
s  to  his  Damage  ;  and  fo  held  the  whole  Court,  except 
Twj/den,  who  held.  That  the  Writ  of  Errror  ought 
to  have  been  brought  by  ail  three. 


But/er  agaiaft  Hedges. 

"PRROR  of  a  Judgment  in  Trcfpafs  in  the  Common  xrcfpafsfor 
-^  Pleas,  where  the  Plaintiff  laid  the  Trefpafs  the  fir  ft   ukingOoodi 
of  Af>ril,  of  the  uking  of  ten  Loads  of  Wheat,  ten  ^^j^^'^C^,. 
Loads  of  Barley,  ten  Loads  of  Oats-;  with  a  Continu-  timuanJo  tu  i 
Mdo  of  the  faid  Trefpafs,  from  the  faid  firft  of  April  J"^** 
to  the  firft   Day  of  June.    And  the  Error  was  affigncd  |;^;  '  *'°' 
r  ia  this.  That  the  Trefpafs  being   laid  that  he  took  vide  a  Keb. 
them  the  firft    of  Afrily  and  fo  all  at  one  Day,  the  l^^''^\^^^' 
Omtinuando  was  ill ;  for  what  was  done  the  firft  of  jlfril^  \  Sidfaio! 
cannot  be   done  at  another  Day  afterwards*     But  he  %  show, 
ought  to  have  declared  of  fo  many  Loads  taken   and   ^^  ^*9- 
carried  at  one  Day,  and  fo  many  at  another,  t^c.  and   vide  i  Sid. 
divers  Authorities  were  cited  to  this  Purpofe  ;  and  a*   ^^^,  249* 
aong  others  the  Cafe  of  IVhitchcote  and  Elliot  in  this    '  ^^^^'  ^^^« 
Court,  Mich.  16.  Car.  z.  In  Trefpafs  for  laying  logs 
of  Wood   in   his  Land   .the  firft  of  April,  continudndo 
till  the  firft  of  May,  and  for  this  Judgment  was  ar* 
rcftcd.     But    (notwithftanding)  *  upon  View   of   the     ♦  P.  tu 
Book,  11  H.  6.  %Q.  the  Judgment  was  affirmed;  and 
it  was  faid.  That  eyen  in  the  Cafe  of  JVhichcote,  Judg-    » 8^^-  ^^ 
ttcnt  was  afterward  given  ft^r  thePlaintiff ;  But  it  was   ^j^.  194. 
agreed.  That  for  the  doing  of.  a  fingle  Aft,  which  is   i  Vent  36^, 
to  be  done  all  at  one  Time,  as  killing  a  Horfe,  &c.   *  ^^^'  7^^- 
there  the  Continuando  is  ill.  But  of  diters  Things  which 
■ay  be  done  at  divers  Times,  as  here,  although  that 
the  Trefpafs  be  at  firft  laid  to  be  done  on  the  firft  Day, 
the  Continuando  fhall  make  a  Diftribution  thereof,  that 
fart  was  done  at  one  Day,  and  Part  at  another  within 
the  Time  (  declared  of ; )  and  the  Judgment  was  af* 
finned.  ' 
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Fajih  i^  Car.  U.  m  £.  i^. 

Alanfon  againj^  Butler. 
*. 

A5(/V^  /kciW  for  Execution  of  a  Jadgment :  Tbf 
Defendant  pleads^  ^  hat  be  was  taken  on  an  Jl.^* 
ecution  on  this  Judgment,  and  brought  to  the  Bar,  a^d 
acknowledged  to  be  in  Exccqtion,  and  afte^wfLrd3  wa^ 
voluntarily  permitted  by  the  Sheriff  to  efcapc.  Onwhich 
the  Plaintiff  demurred  and  had  Judgment :  i.  For  that 
he   did  not    conclude  the  Commhtitur  frout  fat»t  fer 
Recordum,  for  it  is  Matter  of  Record,  and  ought  to  be 
fo  pleaded  :     But  Writs   need  not  to  be  fo   pleaded, 
though  they  are  Matters  of  Record,  becaufe  they  may 
be  amifs,  and  perhaps  were  never  returned.  oJly*  That 
a  voluntary  Efcape  by  the  Goaler  without  the  Plain- 
tiff's Aflent,  fliall  not  prejudice  the  Plaintiff,  but  that 
he  may   bring  a  ne^  Execution ;  as  i   Cro.  Maunftm 
againtt  Clayiony  and  Rohinfon  agatnft  ClayUm  ;  and  fo  it 
was  adjudged  in  this  Court,  Mieh.  19  Car.  2,  betweca 
Simffom  and  Hunt:  But  Trin.  21.  between  Criiii^  and 
Kingy  it  was  doubted,  and  the  Court  divided  in  that 
Cafe,    which  fee    entered,    Pafch*    20  dr.  %.  in  the 
Common  Pleas,  R^^u  965. 
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*  Qooh  ag^iii,ft  Qtrrqrd^ 


Robert  KfefH 


rp  J£;CTB4ENT,  and  a  fpccial  Vejcdia  1  Robet 

*r^  feized  of  SfainsrHall,  fettles  part  thereof  on  hii 

Daughter  for  tifc  i  ajB4  afterwards  by  W  ill  deyifc^tht 

Houfe  to  bis  Wife  foif  a  Year  ^fter  his  Dfsath ;  and 

then  devifiep  all  his  Lands,  ^loft   fettled  or  devifiod,  to 

Thomas  Keeff^  Habend*  to  hjx^  and  his  Heir8>  after  a 

Year  after    his  Dcath^    and  aftejr   the  Death  *of  his 

Daughter  ;   and    dies :  The  Year  after  his   Death  is 

expieed,  andthe  Da^ughter  is  yet  alive>  agidy^jt  bFOU||ht 

the  Eje(3nii,ent  for  the  Bpufa,  ^nd  wl^lher  it  li^e^^dnriag 

the  Daughter^  Life,  M^a^  ths  fol<|  Q^eftLcin  axgued  »1S 

tbjsBar;  for  it  \fas  adaiittcd,  ThaC  althpugh ,  th^  dtOr 

tifc  be  of  the  Lands  ijot  de^ifed  or  fet^fid,  and  no  of 

the  EJlate  not  devifed  or  fettled,  yet   the  Reverlio-u  wUl 

pafs  by  the  Devife  of  the  Land,  although  the  Land  it* 

felf  was  fettled  and  devifed  before;  anditfhall  be  ta- 

k<;n  i^$  ^he  Reiidue  of  the  Eflate  in  the  Land.     And 

it 


Ajii.  19  dh  tL.  in  i.  H. 

it  *i»  tcfoIved/That  the  Eflate  of  the  Houft  fhould   ^Mod.  «a8. 
pif«  lihmediatcly  after  the  Tear  after  the  (Daughter's)   %  Vent.  36^. 
Death  ended,  and  Ihould   not  tarry  till  both  l^arts  of  *  ^^^'  ^3^ 
thtf  Copulative  are  determined,  viz,  tilt  after  the  Year,  Antc^is" 
and  after  the  Deatb  of  the  Daughter,  bat  (hall  be  td-   v.  3  Lev.  259, 
ken  diftributively,  viz.  That   the  Houfe  fhould  pafs   ^^'     , 
Immediately  after   the  Year  ended,  and  the   Refidae   f  Daov-Vi;. 
after    the  f>eath   of  the    Daughter  ;  and  Gilbert  and 
^'//rtVsCafe,  in  z  Cro.  655.  3  Cro,  199.  and  TVyni^ 
hajti's  Cafe  in  5  Co.  were  cited. 


Rfnb/e  againft  Sterne, 

EJECTMENT,  and  fpecial  Verdift :  The    Arch-  B!Aop«taita# 
birtiop  of    Tork  feifcd  in   1604.  made  a    Lcafc  fo^*^^jj[^^^ 
rendering  the  an^Bien^  Rent  ;'in  1630.  this  Leafe  was  p/rt«fthe/ 
furrendered>  and  the  Land  remained   unlet  till  i66t.  l^ft  ^t  YoLh, 
when  the  Archbifhop   made  a  Leafe  thereof  to  the  'kL^5^^{?j^ 
Lefibr  of  the  Plamtiff,  rendering  the  fame  Rent  which  afterward! 
had  ufed  to  be  refervcd  thentofore,  when  it  was  demi-  8.  c.  i  sid, 
fed  in  1604.  and  dies ;  the  now  Archb.  Sterne  enters,  ^^yt^Vf^^ 
and  iMkes  n  Leafe  to  the  Defendant  *  his  Daughter,    ♦  p'  orji 
tgainft  whom   the  FlaintifiF  brought   Ejeftnient-    And  jjKeU  ziaT 
the  only  Queftioji  argued  at  the  Bar  this  Term  was,  *«c« 
Whether  the  Leafe  made  in  i66z.  the  Lands  not  having  pif  V**^'  ^^'^ 
been  demifed  before,  iince  1630.  was    good  within  the  pj!  8,      *' 
Statute  3^  H.   8.  it  rtot  having  been  demiffd  nor  any  V.Sty.  1^4, 
Rent  refervcd  for  the  greater   Part  of -twenty  Years  "i^J*  r^^'o. 
Wore  the  maklrtg  thereof  ? -And  afterwards  in  Hillary  55.    " 
1$  (^  20  Car.  %.  it  Was  argued  at  the  Bench  by  all  ^3^"^|-  56 
the  Judges,  and  Kelynge  and  Ttuyfden  held  the  Leafe  %^'^;,p^' 
good ;  for  the  Indent  of  the  Statute  was  to  prefervc 
tiie  Revenue  only,  which  fhall  not  be  diminifhed  a- 
gitiAft  the  Suceeflbr  after  the  Statute,  and  h<fre  the  moft 
aacient  that  could  be  kntoxlim  is  fefcvved,  and  probably 
the  very  Rent  which  wa«  referved  at  the  Time  <>f  the 
Siatafe,  or  more:  And  if  it  be  not  demlfable,  when 
it  has  been  undemiftd  for  eleven   Years,  it  would  be  ii^ 
tie  Power  of  the  Predtceflbr  to  do  a  Prejudice  to  the 
Succeflbr  by  retaining  the  Land  in  bis  Hand^  for  eleven 
Ytarsl  attd  fo  ettfordng  the  Sxifcceflbra  for  ever  after 
VQf  keep  tb^e  Lands  in  their  ovm  Manaring,  which  would 
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be  ft   great  Inconvenience :  Alfo  for  thefe  laft  twenty 
"Years,  during  the  War  and  the  King's  Expulfion,  great 
Part  of  the  BiQiops  Lands  have  been  unletten,  and  by 
this  Means  they  would  never    be  dcmifable  again,  if 
the  Law  {hould  be  £0  :  But  0'yndham  and  Moreton  held 
the  qontrary.  That  it  not  having  been  demifed  for  ele- 
ven Years  (the  greater  Part  of  %he  twenty-one  Years 
before)  it  is  nosv,  demifable  again  ;  and  cited  Co.  Litu 
and  3  Cro.  707.  Malleit  again  A    Mallett ;  an^  Harfer's 
Reports f  Sir  '^ohn  Mannings  Cafe,  And  if  it  be  a  Mif- 
chief,  it  ought  to  be  remedied  by  A61  of  Parliament, 
and  not  by  the  Court  here.     But  afterwards  Hillary  2a 
^  41  Car.  2    Wyndham  being  dead,  Kelynge  and  Twyf-  . 
den  gave  the  Rule   for  Judgment  for  the  Plaintiff  (the 
Record  not  being  tranfmitted  to  the  Exchequer-Cham- 
ber, as   was  intended  and^  direifted)  Niji.     And  after- 
wards it  was  fhewn  in  order  to  ftay  Judgment ;   i.  That 
the  Ejectment  is  among  other  Things  de  Pannagioy  where- 
of an  EjetSlment  does  not  lie,  for  Pannagium    is  btJta 
Privilege  of  taking  Pannage.     And  zdfy.     It  is  of  the 
fourth  Part  of  a  Meadow,  not  fhewing  the  Number  of 
the    Acres    'the    Meadow    contains.     And  thereupon 
the  Judgment  was  ftaid. 


Meadow*  without  flifwiag  how  many  Acrea.     i  RaL  R.  55*    Hard.  5^ 
a  Brownl.  14^    Godb*  i^;.    Cro.  Jac,  146, 654*    P«l*  ^7»  4l3i  I9h 


P.  214  *  The  King  againft  Sims  aad  his  Wife.* 
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EXCEPTION  taken  to  the  Return  of  a  Rcfcue, 
becaufe  it  is.  That  they  refcued  the  Prifoner  out 
of  the  Hands  of  his  Bailiffs,  where  it  ought  to  he,  cut 
of  my  Cujiodyy  where  the  Arreft  is  made  by  the  She- 
riff's Bailiff;  otherwifc  where  it  is  from  the  Cuftody  of 
a  Bailiff  of  a  Liberty,  who  has  the  Return  of  Writs, 
for  there  it  ought  to  be  extru  cujlodimn  BaUivi  UUrUt^ 
who  has  the  Return  of  all  Writs,  €?c.  And  for  this 
were  cited  Sty*  417.  3  Oa.  781.  Dy,  ^41.  Laich^  184- 
and  of  this  Opinion  was  Kelynge^  Chief  Juftice :  But 
Twyfden  and  Wyndham  on  the  contrary,  faid,  There  is 
Veritas  Faiti^  6f  Veritas  Legis ;  ana  here  the  Return  is 
of  the  Verity  of  the  Fail,  which  is  as  well  as  t^^c  Ve- 
rity of  the  Lfaw,  viz*  his  owH  Cujlody ;  and  each  of 
thofe  Ways  is  good.    %dy.    It  is  not  returned,  that 

they 
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they  rcfcucd  thcmfclvcs,  or,  Who  refcucd  them  ?  3^, 
It  is  noNexprcfly  faid.  That  they  were  in  the  BailifT'f  . 
Cuftody,  but  only  by  Implication,  vh.  That  they 
wtrc  refcucd  out  of  the  Bailiff's  Cuftod*/ ;  and  for 
thefe  two  the  Judges  agreed.  That  it  Ihould  be  quaflicd, 
andfo  it  was^ 


^••^ 


Term.  Sand.  Trin. 
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ANNO 


ip  Cu.  II.  in  Banco  Regis. 


Kdghtly  igsioR  Buckly. 

mB  T  was  againft  an  Affignce  for  Rent  for  three  An  AiBsBt# 
cars,  due  at  Lady  Day,  1664-     The  Defendant  gf^Jj^^^' 
pleads,  that  before  Lady  Day,  1664.  vh.  the  firftof  ci^rgedfrom 
yimtf,  166 1,  heaffignedover  th^Tcrm:  The  Plaintiff  payinjthe 
demurs,  whereupon  the  queftion  intended  was,  Whe-  ^^^"VrLcf. 
ther  an  Affignce  by  Afligning  over  be  difcharged  from  foi's  Acccp- 
the  Paymene  of  the  Rent,  without  acceptance  of  the  «"«|     , 
Hem,  as  the  Leflec  himfelf  is  not  ?  But  two  Except  ^-^^    '*'^- 
tions  were  taken  to  ihe  Plea,  as  to  the  manner  of  it.  Raym.  1^. 
fiffi.  That  no  certain  Time  is  alledged  of  the  Affign-  a  K^b,  «^. 
mcnt,  but  only  before  Lady  Day,  1664.  and  that  may  ^Lev.  «^. 
be  for  a  Yean  or  two  after  the  Rent  w^  an^ar;  and  vide  iStik. 
tl^t  which  9omc8  af^er  the  /#Vrt  i  Junii  1661,  is  not  fiXi?.' 

travcrfable;  i  Leon,  1*7. 


Tfin.  iQ  Car.  XL  in  B.  R. 


by  4u  Aifi^nee 
lui,  urn  good* 


onvcvfabl^ :  But  be  ought  to  have  pleaded,  that  he 
^Hi^ned  before  any  Rem  (due)  vis.  fuch  a  Uay.  5^ 
(v/<^/(y.  It  is  Hiot  pleaded  that  he  had  given  Notice  of 
the  Aflignmept  to  the  Lcfifor;  and  till  Notice  and  Ten- 
der of  the  Arrears,  be  caDDot  by  ^iTignment  difcharge 
himfclf  of  the  Rent,  no  more  than  in  the  Cafe  of 
iiord  and  Tenant.  Twyfden  held  the  fivft  Exception 
good,  but  the  contrary  of  the  fccond  ;  for  the  Alfignee 
IS  not  chargeable  but  in  refpeft  of  the  Privity  of  the 
Eftatc,  which  by  the  Ai&gnment  is  gone,  whether  there 
be  Notice  or  not :  And  fo  diflFers  from  the  Cafe  of  a 
Leflee,  who  notwithOanding  the  Alignment,  remains 
chargeable  on  the  Privity  of  Contrail,  till  by  Accep- 
tance of  another  Tenant  he  be  difcharged.  Kelynge 
and  *  Wyndham  held  both  Exceptions  to  be  good  :  And 
Judgment  was  given  for  the  PlaintifF  by  all  the  three. 


Low  againft  King. 

Travoffe  the  T^  RES  PASS    and   Imprifonment    laid  the  firft   of 

vvhoif  Time,  A  .    May  17  Car.  %.     The  Defendant  jufiifics  as  She- 

hctoifhewai  Tiff    oi  Coventry ^    to  arreft  him  for.  a   Breach    of  the 

!iui:rittw»fter.  p^^^^  ^^^^  ^^^^  ^jn^  j^^  ^^^  Execution  of  his  Office; 

for  which  he  arrcfted  him  and  carried  him  before  the 
Mayor,  and  traverfcd  all  the  Time  before  he  wai 
Sheriff,  or  afterwards ;  and  the  Traverfe  was  adjudged 
good,  though  it  was  obje6ied  to  be  too  large* 


Tnftifiw  the 
MHing  of  » 
Mafliff,  bjt- 
caufe  he  bit 
the  DefAR- 
daht's  Dog. 
8*  C.  I  Sid. 
3S6. 

I  Saund.  Z^ 
%  Keb.  a37- 

Iiutw.  4^1. 
Mifi  PriDA  17 


Wright  againft  Wrainfccit. 

TRESPASS  for  killing  the  Defendant's  M^ftiff 
Dog :  The  Deferidant  pleads.  That  the  Plaintiffs. 
Dog'  fell  upon  and  bit  the  Defendant's  Dog,  whicli  he 
kept  for  the  Defence  of  his  Houfe,  wherefore  in  De- 
fence of  his  own  Dog,  he  killed  the  Plaintiff's  Dog; 
on  which  the  Plaintiff  demurred,  and  the  Plea  was 
adjudged  ill ;  for  that  he  does  sot  £ay  that  he  could 
not  otherwife  £ave  his  \>wn  Dog  without  killing  the 

Vide^  Lev.  %8»  za;.    Hay.Sd.    5  Coiq.  Df^  86^  99.   3  Bac.  Abr  519*  Bui* 
.    I  TermKep.4^9*    H»  Bl.  Rep.  C.B.55S. 

Plaintiffs 
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Plaintifs  Dog,  and  a  MaftifF  is  valuable.  Secondly^ 
It  docs  not  appear  that  the  Plaintiff's  Dog.  was  ufed  to 
tite,  nor  that  the  Defendant's  Dog  was  a  Maftiff. 


Whitfield  agaiaft  Holmes  and  his  Wife. 


•% 


THE  Feme  whilftfolc  entered  into  an  Obligation  Arcmeco- 
to  the  Plaintiff,  and  afterwards  mar  vied  the  Dc-  vertdifchan^ 
fcndant>and  Debt  being  brought   againft^  her,  and  fhc  tf'^J^t^. 
being  in  Prifon  and  the  Plaintiff  afterwards  knowing  of  ^^^\  fo?h^ 
the  Marriage,  brought  another  Writ  againft  the   Huf-    i  Vent.  49. 
band  and    Wife,  and  took  the  Hufl)and  alfo;  and  both   {  ^^^-f; 
being  in  Cuftody  of^  the  *  Marlhal,  he  declared  againft     «  p^  217 
both.  But  the  Court  on  Motion  difcharged  the  Wife  fot  ^  Cro.445. 
the  Huiband  only  isto  be  imprifoned,  but  before  he   1X011.985. 
be  difcharged,  he  fhall  find  Bail  both  for  himfelf  and  ^>^-  J^P-  »^- 

f    iifT  o  Mod.  SOU 

his  Wife.  1  Mo^.  8. 

3  Wilfon.  i«4. 

Ld.  Raym.  ;$.    Str.    1167,  |2S^   1472.    s  Bac  Abr.  751.    a  BUc  Rep.  720.    i  Term 

Eep.  486. 


TA(W2/w' againft  Sorrel. 

DEBT  for  .45c/.  on  the  Statute  of  la  Car.  2>  for  KinfiJamei 

felling  Wines  without  Licence,    and  "demanded  IramVa  u>  th« 

the  450/.  For  that  the  Defendant  at  fifty  feveral  Times,  viutners  oS- 

fold  Wine   in   his  Houfe,  being  a  Tavern,  not  being  L<mJ»»,ubtrtr 

Ucenfed   according  to   the  Statute  of  iz  Car.  2.  for  ^ithcJ^Lf." 

which  he  forfeited  5/.  for  each  Time ;  and  on  NilMbet  cence ;  thi» 

pleaded  by  the  Defei^dant,  a  Specia\  Vfrdi6l  faicid  the  ^^^  n«t^c- 

Statute  of  7  E.  6.  touching  the  felling  of  Wines,  That  h'rDcath! 

nonefhould  fell  without  Licence  according  to  the  faid  s.  c.  Vaugh* 

Aft:  Then  they  found  the  Patent  9  Jac*  i.  whereby  the  33»- 

King  incorporates  the  Vintners  of  £o?iJojt,  and  grants  464^  * 

f6T  himfelf,  his  Heirs  and  Succeffbrs,*  That   it  lliould  «  K<»b.  24'). 

be  lawful  to  the  Mafter,  Wardens  arid'  Freemen  of  the  f^*' o?'  ^^* 

Commonalty  of  Vintn^r^,  (that  being  the  Name  of  the  3  Kcb.  76,1191 

Corporation)  and  their  Succeffbrs,  and  all  who  (hould  i43»  i55,  i84i 

be  Free   of  the  faid  Company,  To  fell  H^Ue.     Firjl,  **3' *^^ 
Within  London,    and  three    Miles  thereof.     Secondly, 
la  all  Cities  »nd  Port-Towns  in  England.     Thirdly^  In 
»U  other  Cities  and  Thoroughfare  Towns  on  the  Road, 

between 
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between  London  and  Dover,  and  London  and  Berwick, 
"where  anyt  of  the  Company  (hould  inhabit,  and  to 
keep. Taverns  and  fell  \yines  by  Retail,  notwithftauding 
the  Statute  of  £.  6.  or  any  other  Statute  made  or  to  be 
made.  Then  they  fofflid  the  Statute  of  la  Car*2»c. 
25.  whereby  it  is  enaAed,  That  no  PerJonJhaUfell  JVines 
hy  Retail^  except  he  be  enabled  according  to  that  Statute  i 
and  dire^s  how  the  King  (hall  nominate  Commiffioners 
for  granting  Licences,  and  thereupon  referves  \  Revenue 
*  to  the  King ;  Pr»vided'tkat  this  A^Jhallnot  be  prejudicial 
to  the  Majier,  Wardens,  Freemen  and  CommonLlty  of  the 
Vintners  of  London,  but  that  they  miiy  ufe  and  enjoy  fuck 
Liberties,  ,as  they  have  heretofore  lawfully  ufed.  And  (they 
found)  That  the  Defendant  was  a  Fieeman  of  the 
Vintners  Company,  and  kept  a  Tavern  at  Stepney, 
within  three  Miles  of  London,  and  fold  Wine  bv  Retail 
*  P.  2l8  atthefaid  *Times.  And  if  he  were  indebted  for  the 
faid  Times,  they  found  for  the  Plaintiff  5c/.  and  if  not, 
&?c.  then  for  the  Defendant  for  the  Whole.  This  Cafe 
after  divers  Arguments  in  the  King's  Bench,  was  for 
the  Weight  and  Di£BcQlty  of  the  Cafe  adjourned  into 
the  Exchequer-Chamber,  and  it  was  there  twice  argued 
at  the  Bar;  Firjl,  By  North  the  King's  Solicitor  for 
the  Plaintiff,  and  Levins  for  the  Defendant,  and  at 
another  Day  by  Finch  the  King's  Attorney;  and  (a  new 
Judge  being  made)  by  L^i/fW  again  for  the  Defendant; 
and  for  the  Plaintiff  three  Points  were  principally  made. 
^i^i  That  the  Patent  of  King  James  L  with  the  Kon 
obftanie,  was  never  good  in  its  Creation-  Secondly,  If 
it  ever  was  good,  yet  it  was  determined  by  that  King's 
Death.  Thirdly,  T hut  the  Prov if q  in  the  Statute  of  n 
Car.  2.  does  not  enable  the  Defendant  to  fell  without  a 
/  .  .  Liccn<;e:  And  upon  the  firft  Point  they  obje61cd.  That 
the  Patent  was  never  good,  Firft^  In  refpeft  of  the 
Perfons*to  whom,  viz,  a  Corporation  which  was  not 
fubjeft  to  a  Ufe,  and  therefore  not  capable  of  fuch  a 
Truft  as  for  making  whom  they  pleafcd  Free  of  their 
Company;  or  to  make  them  exempt  from  the  Law,  and 
in  Effe6^  to  give  to  them  a  delegative  Power,  for  exempt- 
ing whom  they  would  from  the  Law,  and  by  this  means 
delegate  an  Exemption  to  any  other  Perfon  whom  they 
fhould  make  Free  of  their  Coitapany ;  which  the  King 
himfelf  could  not  do.  See  7  Co.  the  Cafe  of  Penal  Laws, 
and  Co.  Entr.  370.  Secondly,  For  that  the  Grant  was  for 

cycr^ 
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ever,   and  fo  not  good  in  Point  of  Time.     ThirdUy, 
That  it  was  void  in  refpe6t   of-  the  Places,  extending 
over  a  great  Part  of  the  Realm  ;  alfo  a  Difpenfation  is 
a  provident  Relaxation  of  the  Law,  by  Reafon  of  fome 
weighty  Neceflity.     See  11  Co.  88.0.   7. Co.  37.     As  to 
the  fecond   Point,  they  faid,  Firjl,  That  this  is  only  a 
Licence  to  do  a  Thing  contrary  to  a  Penal  Law;  and  all 
Licences,  Commilfions,  &c»  determine  with  the  Death  of 
the  Donor,  and  cited  Xa/cA  170,  171.  and  Dyer    190. 
Secondly y  It  was  faid  to  this  Point,  That  thofe  Difpenfa- 
tions  are 'Prerogatives  of  the  King,  which  he  cannot 
grant  fo  as  to  bind  his  SucceJfor;  for  they  ought  not  to  be 
granted,  but  for  fome  weighty  or  urgent  Neceirity,and  the 
PredecefTor  King  cannot  know  what  lliall  be  neceffary  or 
prudent  for  the  Succeffor  to  do.  And  to  the  third  Point 
they  faid,  firfi.  That  the  Non  ohjl ante  in  the  Patent  of 
King  yamesy  cannot  difpenfe  with  the  Statute  of  Car.  2. 
made  iince,  notwithftanding  thofe  Words,  any  Statute 
made  or  to  he  made ;  which  was   agreed.     And  fecondlyy 
♦That   the  Provifo  in  the  Statute  of  \%  Car.  2.  fhall     ♦  p.  jlp 
not  enable  them  to  fell  Wine  without  Licence,  for  it 
faves  to  them  only  fuch  Liberties  as  they  before  law- 
fully ufed.     And  the  Patent   of  King  James  does  ndc 
make  their  felling  of  Wines  lawful,  but  only  excufes 
them  from   the  Penalty  and   Forfeiture,  which   they 
would  incur  by  the  Statute  of  7  Bd.  6.     For  the  Aft 
of  Ed.  6.  makes  the  Thing  illegal  by  the  leftraint,  and> 
puniihable;  and  the  Patent  of  King  James  difpenfes 
only  with  the  Penalty  and  Forfeiture,  and  does  not  ^^J^^jJ^",^^ 
make  the  Thing  legal  againft  the  Body  of  the  Statute  ed.  That 
of  Ed.  6-   and  altho'   the  keeping  of  Taverns  was  a  thereof  r  la  ' 
Trade  before  the  Statute  of  E.  6.  yet  it  was  confidered   Cut  onf* an' 
as  a  Trade  that  introduced  Irregularities  and  Difordrv.;^  abufe  of  the 
and  the  Statutes  of  Ed.  6.  and  Car.  2.  were  made  for  Trade  might  . 
the  Common  Good  to  prevent  thofe  Diforders,  as  divers  fo/fo^^rrma- 
Laws  before  had  endeavoured  to  do.     See  old  Magna  ny  other  sta-' 
^harta  24,  Z5»  1 15,  151.     It  was  one  of  the  Ai  tides  in  tutesmadea- 
-fiyr<  to  enquire  of  falfeMeafures  in  Taverns,  and  the  Trades^wYi 
Judgment  of  the  Pillory,  Statute  4  E.  3.  c.  12.  27  Ajf.  H,  3.  the  Sta- 
44.  and  divers  Statutes  were  made  for  redrefs  of  Difor-  ^^ttPams  & 
tiers  in  Taverns,  as  j  R.  2.  7.  6  R-  2.  7.3  H.  8.  8.  22  ^^^bT-*^ 
-H.  8.  7.   28  H.   8.   14  £^   18  E.  2.  of  the  View  of  kenand 
Frank  Pledge.     But  on  the  other  Side,  it  was  faid  ]?o57^J*;^- 
»stbthe  firft  Point,  That  the  Patent  was  good  in  its  vers  st^atutes" 

Creation;  to  regulate  the 

Trades  of  Clo. 
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thiem.  Tan-  Cwttlon  J  aijd  to  the  firft  Objeftion,  That  the  Grantees 
Srrwhicb''  l>cinga  Corporation,  were  incapable  of  fuch  if  Coipo- 
oBiyprovethe  ration,  were  incapable  .of  fuch  a  Troft,  it  was  an- 
iH  ufc,  b^r  fwered.  That  they  are  the  more  capable  of  fuch  a 
laUty^of  the  ^^^"^  ^X  being  a  Corporation :  Corporationsare  intruft- 
TTrades,  elfe  ^^  With  the  Government  of  Places  where  they  arc,  .as 
th»  Pariia-  Mayors  and  Commonalties ;  and  the  Statute  of  Ed.  6. 
Sw'ilken^  puts  the  Power  of  licenfing  Taverns  iu  the  Corporations 
away  the  of  feveral  Towns.  A  Ifo  Corporations  aggregate  never  die 

Trades  theta-    bv  change,  as  natural  Men  do,  and  therefore  the  Pru- 
thJ' Abufw"^'  dence   of  entrufHng'  them  is  always  the  fame   (/.  e.  un-  . 
oftiy.  changeable.)  And  this  is  no  more  a  Delegation   of  a 

Power  than  when  the  King  makes  a  Corporation,  and 
grants.  That   the. elder  Aldermeri   fhall  be  Juftices  of 
Peace  (which  he  does  every  Day)  is  a  grant  of  a  Dele- 
gative  Power  to  make  a  Juftice  of  Peace;  but  it  is  in- 
eluded  in  the  Grant  itfelf ;  as  a  Grant   to  a  Man  and 
his  Heirs,  the  Heir  is  not  in  by  Delegation  of  the  An- 
eellor,  but   included   in  the  Grant.     The  King  Cannot 
grant  to  a   Corporation  a  Power   to  make  Juftices  of 
Peace.     But  when  the  King  grants  to  a   Corporati#n 
that   their   Aldermen   fhall  be  Juftices  of  Peace,  they 
are  fo  by  Virtue  of  the  Grant  itfelf,  when  they  become 
f  P  MO     Aldermen,  and  not  by  the  Delegation   of  *  thofe  who 
elefted  them  Aldermen,  20  H.  7.  6.  i  H.  4.  .5.  Stat.  27 
H.  8.  24.   21  E.  4.   56.  Teh,  13.     And  as  to  the  Time 
of  its  enduring,  it  is  more  than  for  Life,^viz.  for  ever; 
fo  are  all  Grants  to  Corporations  to  purchafe  in  Mi^rt- 
main  perpetual,  and   do  not  deteimine  by  the  King's 
Death,  nor   are   they  reftrained  to  any  Time,     And  in 
£ridgman's  Reports ,    Allen  again  ft   Newton^  a   Licence 
was  granted   on  tiiis  fame  Statute  to  one  for  Life,  Re- 
mainder to  another  for  Life.     And  fo  in   Hillary  1659, 
B,  R.    Young  againft  Wright^  a  Licence  was  to   the 
Father  and  his  Aifigns,  Remainder  to  the  Son  and  his 
AiTigns  for  Life,  and  held  good;  for  by  the  Difpenfil- 
tion,  there  paffes  not  only  an   Authority,  but  alfo  an 
Intereft  by  way  of  Reftitution  to  that  which  was  their 
Jlight  before  the  Statute  ma.de.     And   the  Grantees  of 
Wine- Licences  have  always   aliened  and  affigned  rhem 
from  one  to  another,  with  their  Houfes  wherein  the 
Taverns  are  kept.     And  as  to  the  fccond  Point,  it  wa^ 
argued  (agreed,)   That  Comtail&orts,  Authorities  and 
Patents,  which  are  no  more  than  Licences,  do  deter- 
'  •  mine 
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miae  with  the  King's'  Death.     Bot  in  this  Cafe>  the 

Grant  and  the  Kon  obfianU  Ao  not  operate  only  as  a 

Licence,  but  as  the  Reftitution  of  an  Intereft,  F-  N-  B^ 

2,23.  6.     A  Licence  to  alien  in  Mortmain^  does  not 

determine  by  the  Death  of  the  King,    the  Grantor, 

P/0II/4*  457- 1*  and  2  i^.  $•  4«     The   King  grants  to  aiv 

Abbot,  That  he  fliall  not  be  a  Colleflor  of  the  Tenths;         * 

(a  Tax)  it  {hall  bind  the  SucceiTor,  becaufe  it  operated 

as  a  Difcharge  executed,  and  not  as  a  Licence  Executory. 

Sec  Jl^yfir  54.     A  Licence  on  this  Statute  to  one  and  his 

A&gns  ;  and  Bridgman  i  jj.^'and  the  Cafe  otjfounf^  and  ' 

Wright y  3  Cro.  77.   before  cited,  and  in  Trinity  Term 

^y^c.  It  in  the  Common  Pleas,  Harris  Sigz'mfi  Mnf on 

Zfid  FiiJL  %  Jae,  i.  in  the  King's  Bench,  Might  againfl 

Norton^  in  an  Information  on  the  Statute  of  Ed.  6« 

fuch  a  Patent  was  made  by  Queen  Elizabeth,  and  con* 

firmed  by  King  ^mesi  and  upon  a  Demurrer,  Judg^ 

B^ent  was   for  the  pefendant,  which  (hcM's  that  the 

Patent  did  not  determine  by  Queen  Elizabeth's  Death ; 

for  if  fo,  the  Confirmation  by  King  James  of  a  Patent, 

^hich  was  become  void,  had   been  alfo  void:  \\'hicii 

Cafes  were  the  fame   Year,  viz.  the   fecond  of  King 

Jamesy  as  tiie   Cafe  of  Penal   Statutes,  whick  is  the 

lame  Cafe  with  Sir  fValter  Rakigh'Sy  and  Co.  Entr,  37c. 

proves.  That   the  Court  took  a  divevfity  between  this 

Patent  and  the  Patent  to  Sir  Walter  Raleigh  todifpenfe 

with  Penal  Laws.     And  as  to  the  third   Point,  \vhen 

the  faving  in  the  Statute  faves  to   the  Vintners  *  of    *  p,  ««  r 

London  4II  the  Liberties  which  they  had  lawfully  ufed, 

it  faved  to  them  the  Liberty  of  felling  Wines  without 

Licence,  for  when  they  by  the  Patent  of  King  James 

(were  exempted  froi^  tb6  Penalties  of)   the  Statute  of 

i(f.  6.  they  fold  Wines,  lawfully,  and  there  is  nothing 

clfcto  be  fayed  to  them.     And   of  this  Opinion,  as  to 

this  (laft)  Point,  were   all  the  Judges,  except  Baron 

Thurlandy  who  held.  That  the  Patent  of  Kin^  Jam&s 

fjtved  them  only  from  the  Penalties  and  Forfeitures 

given  by  the  Statute  of  Ed.  6.  but  did  not  make  the 

felling  of  Wines  lawful.     And  the>  Cafe  having  been 

argued  at  the  Bench  fcveral  Days,  ij^  Eafier  and  Mi^ 

chadmasTcYtx^,  i^.Qir.  2.  viz.    Twci.  Judges  on  each 

Day,  Judgm^t  was  ruled  to  be  given,  for  the  Defen*^ 

dant.    And  on  the  iird  Point,  Barqn  Thurlandy  and 

Wyndham^  and  Ellis^  Judges  in  the  Common  Pleas, 

and 


I 

t 

% 

Trin.  19   Car.  II.  in  B.  Jf?. 

and  Twr^rr,  Chief  Baron,  held.  That  the  Patent  of  King 
yames yfzs  not  good,  and  grounded  thcmfelveb  much 
upon  the  Reafons  before  alledged.  .  But  all  the  other 
Judges,  Hale  and  Vaughatty  Chief  Juftices,  Twy/derty 
Wylde. 9inA  Rainsford^  Judges  of  the  King's  Bench, 
Atkynsof  the  Common  Pleas,  and  Turner  and  Littleton^ 
Barons  of  the  Exchequer,  held,  That  the  Patent  was 
good  in  its  Creation.  And  as  to  the  fecond  Point, 
JVyndham  and  ElHs  held.  That  if  the  Patent  was  ever 
good,  it  did  not  determine  by  K*  ^ames^s  Death  ;  and 
with  them  agreed  Hale^  Ch-  Juftice  of  JJ.  R,  and 
Vaughanj  Ch*  Juftice  of  C.  B.  and  Twyfden^  Rainsfard^ 
WyUe,  AtkynSf  Baron  Turner  and  Littleton ;  but  the 
CWef  Baron  Turner  and  Thurland  held.  That  tho'  it 
had  been  good  in  its  Creation,  it  was  notwithftanding 
determined  by  the  King's  Death.  And  as  to  the  third 
Point,  they  all  as  befdre,  except  Ihurland,  agreed. 
That  the  Pravifo  in  the  Statute  of  12  Car,  a.  exempted 
the  Vintners  of  London  out  of  the  Statute,  becaufe  it 
was  a  Privilege  lawfully  ufed  by  them  before  the  Sta- 
tute :  And  thereupon  the  Record*  was  fen t  back  into 
the  KingV  Bench,  and  there,  on  the  Motion  of  Levini, 
Judgment  was  entered  accordingly. 


♦  P.  222  *  D(wns  againft  Beck. 

ConfideratioA  j^SSUMPSIT,  in  Confideration  that  the  Plaintiff 
to  forbear  would  forbear  to  fue  the  Defendant  as  AdminiJlratriK 

AdmiMftr^  of  J.  S.  who  died  1  >debtcd  to  him,  till  he  the  Defen- 
irix/|ood.  '  dant  had  married  futii  a  Woman  to  pay  him  ;  and  fays, 
rran  AflGrm-  That  he  hadforbom,  and  that  the  Defendant  had  mar- 
similiuiu"''*  Tied  the  Woman.  After  Verdifi,  it  was  moved.  That 
nary.  it  js  not  alledged  that  the  Defendant  was  Adminiftratrix,' 

8.  c.  z  8id.  and  fo  the  forbearance  of  fuing  her  is  no  Confide\ation, 
iKcb.»49,  fortt/(as)  is  no  Affirmative,  but  only  Similitudinary, 
asj.  and  Jones  cited  Pafch.  1653.  B.  R.  Rot.   196.  in  Styk's 

Reports  405.  to  be  fo  adjudged;  whereupon  the  Judg- 
ment was  flaid:  But  afterwards  oh  a  fecond  Motion, 
it  was  adjudged  for  the  Plaintiff,  for  ut  (as)  is  an  Affirm- 
ative, as  a  Difcent  to  one  as  Son  and  Heir,  is  anyAffirm- 
;  atite  that  he  is  Son  and  Heir. 

Pit 


Trm.  19  Car.  IL  in  B.  R, 


Pit  againft  Knight* 

DE  B  T  on  an   Obligation  in  Brijld,   where  the  !« Debt  on 

Dcfendant^plcadcd  in  Bar  a  Judgment  on  the  fame  "  the  cl*il!r 

Obligation,  in  B-  K^  and  this  he  is  ready  to  verify  by  ©f  Briji^/,  a 

that  Record  remaining  in  B.  R.     ThePlaintiBF  replies,  Jj^^f""*"^''' 

Nofuch  Record,  and  thereof  demands  Judgment,  and  faincobi^g*- 

his  Debt  aforefaid  to  be  adjudged  to  him ;  The  Defen-  tion  pleaded, 

dant  i-ejoins.  That  there  is  fucha  Record^  and  this  he  is  ready  *•  ^*  *  Sid. 

to  verify  by  that  Record ;  but  pleads  further.  That  he  can"  ,  ^\ind.  97. 

not  have  the  Record  out  of  the  K*  B.  and  thereufon  demand^  2  Keb«  205, 

Judgment,  Whether  the  Court  at  Briftol   woulJ^iurther  ?*5' *^- «^ 

proceed:  And   the   Court  there  gave  Judgment  againit  pt  5. 
the  Defendant  for  failing  of  the  Record  ;  and  now  two 

Errors  were  affigned  viz.  ift.  That  the  Plaintiff  in  his  dtmaidaS^ 

Replication  did  not  demand  any  Damages,  but  only  ment  and  his 

his  Debt,  and  yet  the  Court  there  had  given  him  Da-  ^^*»  ^^  »<>* 

mages  alfo-     But  by  the  (fe^un.  The   Demand  of  the  Se"courtgave 

Judgment  is   fuflBcient,  for  when  the  Court  gave  him  Damages. 

Judgment,  they  onght  to  have  given  him  Damages  alfo,  ^l-a  c^^^  *^ 

as  incident  thereto,     zdly.   That  the  Court  there  ought  4  inft.  73. 

not  to  have  given  him  Judgment  on  the  Failer  of  the  2C0m.Dig.17. 

Record,  at  leaft,  not  without  a  Demurrer  on  the  Plea,  ?cl^,i!*^^ir««. 

ut  the  Court  afbrmed  the  Judgment.  2  Hrwk.  P.  c. 

•Note  this.  For  hereby  it  fcems  that  the  Record  migjbit '  J-i^"**^'^ 
have  been  removed  out  of  B.  R,  by  Certiorari y  and  then  *  ^^^ 

fent  by  Mittimus  to  this  inferior  Court,     (^uere.) 

M 

Vcrni  qui  tarn  againft  -^ — — —  In  the  Exchequer 

Chamber. 

J)EB*r  on  the  Statute  of  King  >i««  I.  touching  ^y,,,,  ^.^:, 

Leather,  and  upon  an  Itlue  tried   at  the  Guild-hall,  out  Warrant 
the  Jury  not  being  full  a  Tales  was  prayed  :  But  it  was  ^  Informaii- 
objcfted  for  the  Defendant,  that   it  cannot  be  without  ^ndiameou. 
^a  Special  Warrant  by  the  Attorney  General.     But  by  Bull,  n.  P.  ' 
Haff,  It  may  well  be  in  this  Cafe  without  Warrant,  by  3o5. 
Rcafon  of   the  Intereft  which    the  Profecutor  has; 
othcrwife  in  Indid^ments,  £^c.  which  are  the  Suits  of 
the  King  himfclf. 

^  Term. 


i     ai4    ) 


Term.  Sand.  Mich. 
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m^m^^t^^-mm^^m^ 


Combers  againft  WaStan. 


thVkcir  hT     T\  E  B  T  againft  the  Heii^On  an   Obligation  of  his 

^^  Anceftor,  in  tht  Detinet  only:  And  after  Vcrdift 


Debt  apinft 

the  Det^ntt,  ^^  Anceftor,  in  the  Detinet  only 

cnredby  it   'W^9  moved.  That  it  ought  to  be  in  the  Dehei  and 

s^^a'fsicU  ■^^^»«^<  i  anc*  f^  ^^^^  ^hc  Court  at  firft,  but  it  was  af- 

34«."  tcrwards  rcfolved  to  be  cured  by  the  Oxford  K8t  of 

a  Keb.  259*  Jevfailsy  being  after  VerdiA  ;  "and  though  not  by  the 

v1de^»nte  particular  Words  in  the  Statute,  yet  it  is  by  thofe  ge- 

\%t*  IS*.  neral  Words,  and  other  like  Cafe^»    ind  Exception.   That 

Hob.a8«.  the  Defendant  appeared -by  Guardian,  ancf  it  does  not 

5  Co'.  36?'  appear  that  he  was  withjn  the  Age  of  twenty-one  Years, 

3  Lev.  74.  nor  is  the  Guardian  faid  to  be  admitted  by  the  Court; 

'f6  ^°%  ^"^  thereupon  it  was  flayed  :  But  it  was  faid  by  the 

aVilf.  Rep.  •  Court,  That  if  the  Guardian-piece  could-  .be  found, 

50.  and  it  is'  entered  fo  there,  the  Court  would  amend  the 

cowp,  n8.  Declaration  thereby. 


GutrdUn  not 
faid  to  be  ad- 
mittsd  by  thr 
Cottft* 


Dethickc  agaioft  Caravan. 


A  Dcvlfe  of 
luands  to'' be 


IT  was  moved  to  have  Writings  brought  in  for  th« 
Defendant  to  have  a  Special  Verdifl  at  the  Ail^zes 

cutoTfc  drawn  up^  where  the  Cafe  would  be;  That  a  Ma'h 

<^  If  the 

Money  be  Afle^s  in  their  Hands   at  Connnoa   Law;    Lex  Teftament'  478, 479.    t 
Brownl.  ioo<    Goldfl>.   t.    Dyer- s(  19,  177,   3^1.    Co.   Litt*   ii«.  A*  1x3.  h.    KeU«  43» 
>  107.    Cto.  El.  524-     I   Chan.  Rep.  3a,  35»  176,  248.  475-    Vide   poft,  304.    Povr.  on 
Dev.  29«,  %9J' ..  Cow.  464. 

devifed 
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• 

devifed  bis  Lands  to  his  Executors^  to  be  fold  for  Pay- 
mfat  of  his  Debts :  The  Lands  are  fold,  and  the 
Queftton  was.  If  the  Money  in  their  Hands  would  be 
Affetsat  Common  Law  to  charge  them  in  Debt?  The 
Writings  were  ruled  to  be  brought  in,  and  Juftice 
twyfden  faid,  He  had  known  it  to  be  adjudged,  That 
they  are  Aifets  at  Common  Law,  without  going  into 
Chancery. 


♦  Bolton  agaiuft  Bolton.  *  P  oK 

A  Prohibition  was  prayed  for  citing  out  of  the  Dio-   A  Bifhop'g 
cefs  of  Worcejlery  to  the  Ai  cheSy  in  a  Cafe  between    fto™*^^*®'* 
a  Huiband  and  Wife,    for   a   Divorce  by  Reafon  of  Court  maf' 
Cruelty;  and  Day  given  to  fhew  Caufe,  on  which  they  be  Acwnoa 
Ihew   a  Remiffion  from  his  Court   by  the  Biftiop  of  withoutpletd. 
Worcejteri  whereupon  it  was  objected,  That  this  ought   ing  it. 
not  to  be  upon  Motion,  but  it  ought  to  be  pleaded;  S.  c.  a  Kcb* 
for  the  Statute  of  23  H.  8.  in  the  Exception  of  Cafes,  *  ^' 
fays,  Wheie  tlie  Bifhop  of  the  Diocefs  does  requef^  it, 
and  the  Canon  and  Civil  Law  admits  of  the  Examina-  * 

tionof  fuch  Requeft;  and  it  is  propcily  to  be  argued 
and  (hewn  to  the  Court  by  the  Civilians,  whether  their 
Law  admits  it  in  this  Cafe  :  But  the  Court  allowed  the  - 
{hewing  of  the  Bifhop's  RemiilVon  upon  Motion,  and 
denied  the  Prohibition;  and  the  fame  Cafe  between 
the  fame  Parties  being  afterwards  moved  in  the  Ex- 
chequer, the  Prohibition  was  there  denied  by  Hale  and 
the  whole  Court,  on  (hewing  the  Repiflion,  upon 
Motion,  without  putting  the  Party  to  plead  it.  LevinM 
for  the  Plaintiff  in  the  Prohibition. 


Gu  and  his  Wife  againft  Sir  Francis  Fane. 

QJHs  and  his  Wife  brought  an  A(^ion  againA  Burrel;;  a  Recogni- 
and  Sir  Francis  Fanty  and  Barker  became  Bail  for  j""t\nd^e- 
him,  wherein  they  and  each  of  them  w^ere  bound  in  a  veral,  a  S^v« 
Recognizance^  That  if  he  was  condemned,  to   bring  ^<^i^^]o^u 
him  in,  or  that  he  fhould  anfwcr  the  Condemnation,  or  ""(jpnentt 
oihcrwife  the  Debt  to  be  levied  of  their  Lands  and  jrct  the  Ere* 
Chattels,  as  the  Courfe  is  in  the  King's  B^ch ;  Judg-  S^^V^T*^* 
VoL.L  Q^  ment  ^5^ 


JWiW.  igCar.  U.h'B.R. 


IS. 

474- 


A  5r'.  ^i». 

before  a  6'^- 
fint  filed  a- 
|^a;n(t  tiie 
PriQCipalf 
yet  f;oo<l  if 
Aied  aqd  re- 
iorae  d 


♦P   2:6 


The  Judg- 
ment being 
j«int,  Ek^'Cu- 
tion  to  be 
fo  alfo. 


mm  was  had  ag^iiaft  Burrelj  and  a  Caftss  sd  fmMfmciiitt 
fued  againfl  him,  and  *rctttrned  2^on  tjl  invemUu^  bat 
wa3  pot  filed,  and  two  Scire  Faciei s  againft'  Fame  and 
Barker 'f  and  upon  Default  Judgment  was.  That  the 
Plaintiff  fhould  have  Execution  againfl  them  accordiag 
to  the  Fo  mof  the  Recognizance  aforefaid  ;  andtheie- 
upon  the  Plaintiff  takes  a  Cafias  ad  fathfadcnd*  againft 
Fane  only,  and  levies  the  Debt  upon  him  alone,  b^ 
imprifon'.ng  him  'till  he  had  paid  it:  And  now  it  was 
moved  for  a  Super fedeas  and  Refiitution,  becaufe  the 
Writ  crroncoufly  iffued.  Firjl,  For  that  the  CafUs 
againA  the  Principal  not  being  filed,  no  Scire  Facias 
ought  to  have  iifiied  againft  the  Bail.  But  it  was  faid 
by  the  Court,  That  the  Writ  being  fued  and  returned, 
it  is  *  fuiBcient,  and  it  taiay  be  filed  at  any  Time  after- 
wards, and  ordered  it  to  be  now  done.  Secondly^  The 
Judgment  in  the  Scire  Facias  being  joint,  the  Execu- 
tion by  the  Cafias  ought  to  have  been  fo  alfo,  w^- 
againft  both  the  Bail,  and  not  againft  Fane  ottlj.  i  H* 
S>4>5>  '3'^*  ^'  /^«  4«  6.  sCro:  185.  And  although 
that  th'^  Recognizance  was  joint  and  fcveral,  fo  that 
they  nr«^!it  have  had  a  Scire  Facias  againft  ohe  only, 
yet  having  elected  to  take  it  againft  both,  the  Ca.  So- 
ought  to  be  againft  both  alfo;  See  20  H,  7.3.^.1 
Set.  Fa.  on  a  Recognizance  in  this  Court  againft  two, 
one  whereof  is  returned  warned,  no  Proceedings  may 
be  againft  him  till  the  other  is  warned,  and  has  made 
Default;  But  by  the  Court.  This  is  not  a  Judgment 
I0  recover^  but  to  Iifne  Execuiiarty  and  that  is  to  be  ac- 
cording to  the  Recognizance,  either  joint  or  fevcral; 
but  where  the  Judgment  is  joint,  fo  ought  to  be  the 
Execution  :  But  the  Recognizance  upon  which  this 
Siire  Facias  iffued,  a's  upon 'a  Judgment,  being  joint 
and  feveral, ^although  the  Scire  Facias  was  joint  yet 
the  Executione  may  be  feveral,  as  the  Record  is  upon 
which  it  iffues ;  and  therefore  the  Execution  in  this 
Cafe  was  ruled  to  fland  good.  And  NotCy  Though 
the  Recognizance  be  to  levy  itde  Terris  ^  CataJlis,  jtet 
Execution  by  the^ody  is  good  by  the  Law  and  ufagb 
of  this  Court.     Leii^j  for  the  Defendant. 


Heymcn 
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,    -ffww^n  againft  Gerard. 

DEBT  on  Obligation,  conditioned  for  giving  an  obligation 
Account    of  all   iuch  Moneys  as  Ihould  come  to  to  account 
hisBands,  and  to  pay  the  fame  to  the  Plaintiff:  The  1?^^^^*? 
Defendant  pleads,  I  hat  no  Moneys  came  to  his  Hands  ;  came\o  bfs 
tlie  Piaintiff  replies,  That  fiich   a   Sum   came   to   his  lianda :  Pica, 
Hands;    whereupon   the   Defendant  demurs,      i.    For  ^°   Money 
that  it  is  not  faid  that  he  refufed  to  account  for  it,  and   Hands :  Re- 
it  is  not  the  Receipt,  hut  the  refufing  to  account  which   plication, 
was  the    Breach    of  the  Condition.     3  Cro.  3Z0,  809.  J?d*co^c?l^J, 
Tflv.  20.  Whereto  it  was    anfwered   by    yonesy     That  'tis  ill,  ^0^  * 
by  the  Plea  it  is  admitted,  that  he   di^l   not. give  any   iayii\gtiut 
Account,  nor  (indeed)  could  he  give  any,  if  no  Goods  Jjccounted' 
came  to  his  Hands  ;  therefore  it  would  be  in  vain   to  or  paid. 
fay,  that  he  refufed  to  give  an  Account  of  wliat  he  s.  Cisid. 
fays  he  never  received  :  But  by  the  Court,  The  Repli-   J  s^nj.  g^^ 
cation*  is  fufficient  in  not  affigning  a  Breach,  that  .he.    •  p^  22*7 
refufed  to   accompt.     And  it  is  not  like  the  Cafe  of  a   104. 
Rclcafe,  6?r.  pleaded  in  Debt  upon  an  Obligation  to   aKeb.  258, 
perform  an  Award,  where  it  is  fufficient  t6  anfwer  to  ^^^'^  a  show 
the  Releafe,  being  a   foreign  Matter,  and  but   of  the  36a. 
Condition,  vrithout  afligning  a  Breach;  but  here  the  R:  i  Saund, 
Pica  is  of  a  Matter  within  the   Condition,  and  there-  2*show,  a6a 
fore  it  is  not  fufficient  to  anfwer  thereto,  without   af-  $63. 
figning  a  Breach  :  For  perhaps  he  -had   paid  it,  and 
therefore  ought  to  have  faid.  That  the  Money  came 
.to  his  Hands,  and  that  he  had  not  accounted  or  paid 
it;  And  the  whole  Court  ruled  Judgment  to  be  given 
againft  the  Plaintiff.     But  he  then   prayed  Leave  to  Difcontinu- 
dncontmue,    whicji  was  granted,  except   the  Parties  jument  ad- 
would    fubmit   the  Truth   of   the     Matter   to    their  mitted. 
Connfcl, to  be  determined  by  them.  '    ^^'^  «  '^*"^' 

Ante  48,  191. 
Poft.  a^.   1  Mod.  13,  4t.   4  Lev.  118, 124.    I  Sid.  84,  306*    i  Saand.  23.  %  Saund.   74. 


Q^%  Ha''ond 
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A  Freeman 
of  'LWtf  a  de- 
viCes  who 
ihall  be  Sur- 
vivor of  the 
cuiionury 
Part  of  his 
Ghtldrea* 


Vide  a  Chin* 
Cafes  ii;, 

129» 

3  Chan.  Rep. 

179. 

2  Lev.  3^ 


♦  P.  228 
See  z  Chan. 
Cafes,  117,' 

2  Chan<  Rep. 
179. 


Hamond  againft  Jones. 

COVENANT  was  brought  on  a  Covenant  tp  ptf 
to  the  Plaintiff's  Wife  fo  much  as  fhould  be  due 
to  hej;  on  the  Death  of  her  Brother  John^  by  the  V?iH 
of  her  Father  and  the  D^ath  of  her  faid  Brother  ; 
and  on  the  Evidence  at  the  Trial  at  Guildhall^  after  the 
End  of  Eajler  Term,  it  appeared.  That  the  Father 
was  a  Freeman  of  Loftdon^  and  deVifed,  That  his  Third 
Part  fhould  make  the  Cuftomary  Part  of  his  Children  ^ 
50c/.  a  Piece,  if  their  Cuftomary  Parts  did  not  amount 
to  fo  much,  and  that  if  any  one  of.them  died  before 
twenty-one,  his  Part  to  be  divided  among  all  the  0- 
thers  :  All  the  Children  died  before  twenty-one,  except 
the  Plaintiff's  Wife,  John  the  Brother  being  the  laft  that 
died,  and  the  Plaintiff  had  received  out  of  the  Father's 
Part,  fo  much  as  would  make  his  faid  Wife's  Part  500/* 
And  the  Queftion  was,  if  the  (Kould  be  entitled  by  the 
Father's  Will  to  have  the  Cuftomary  Part  of  John} 
Tor  it  was  objefled  by  Jiones  and  Levinz^  That  the 
Cuftomary  Part  was  not  due  by  the  Will,  but  by  the 
Cuftom,  and  to  entitle  her  thereto,  fhe  ought  to  take 
Letters  of  Adminiftration  to  the  Brother,  but  is  not 
.entitled  theieto  by  the  Father's  Will,  for  he  bad  no 
Power  to  appoint  a  Suivivorfhip  thereof:  But  by  Kf 
lyngCy  Chief  Juftice,  Though  the  Father  had  not  Power 
to  difpofe  of  the  Cuftomary  Part  from  his  C-hildien, 
yet  be  had  Power  to  appoint  a  Survivorfhip  thereof 
among  the  Children  *  themfclves  by  bis  Will-  And  fa 
IVyldey  Recorder  of  Xondon  and  King's  Serjeant,  faid, 
it  .had  been  lately  refolved  in  Chancery,  in  a  Cafe 
wherein  he  was  of  Counfel  ;^  and  fo  Kelynge  now  di- 
refled  the  Jury,  who  accordingly  gave  a  Vcrdifi  for 
the  Plaintiff  for  the  whole. 

• 
Sluare  of  tliis  Matter. 


Term 
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Freemantle    againft     the     Company    of     Silk- 

Throwftcrs. 

THIS  Cafe  was  referred  by  the  Privy  Council  to  be  A  By-Uw, 
tried,  whether  a  By-law  made  by  the  Cpmpany  SlJoXf  ^" 
of  Silk-Thro  wfters,  That  none  of  that  Company  (hould  ihall  make 
have  above  fuch  a  Number  of  Spindles  in  one  Week,  more  than  fo 
be  a  good  By-Law  or  not  ?  And  after  Verdifl  for  the  S« 'It  w?ek. 
Plaintiff,  on  a  Trial  of  the  Fa6t,  it  was  moved  in  Ar-  good, 
reft  of  Judgment,  That  it  being  a  By-Law  in  reftraint  *•  ^"  ^  ^^^    • 
of  Trade,  and  founded  on  thrir  Charter  of  Incorpora-  ^^*  ^*^ 
tioQ,  with  Power  to  make  By-Laws^  and  not  on  any 
CuAom,  was  a  Monopoly,  and  void.     To  which  it  was 
anfwered  gnd  refolved  by  the  whole  Court,  That  this 
is  not  a  Monopoly,  but  a  Reftraii^t   of  a  Monopoly, 
that  none  might  engrofs  the  whole  Trade ;  being  rather 
to  provide  for  an   Equality    of  Trade,  according  to 
what  is  convenient^  and  good :  And  they  gave  Judgment^ 
for  the  Plaimiff* 

:  ♦  Parler'i  Cafe.  •  P.  230 

« 

A  Return  on  an  Habeas  Corpus  was.  That  he  was   co^rt  of  Ho- 
committed  by  CommiflBoners  deputed  for  cxcrci-  ^^j'^s^Wbre 
%  the  Office  pf  Earl  Marfhal    (he  being  a  Luna-  the  Eari  Mar- 
tick)  ihallonly- 
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35  ft,  353- 

PaiUa  XictiX 
Caf.-s  58. 
4  VI  )i.  128. 
Farefl  y.    U5. 
ft  b-tN    553' 
1    K':b.,3io, 

t 

But  of- Life 
anil  Mc-mL)er. 
before  the 
Conftablc 
Und  Marikal* 


A  Commit^ 

mcnt  till  fur^ 
ther  Older, 
|;oOvli  but 
till  fuFther 
Order  by  the 
^arty*  11 U 


Cowrt  of  Ho*- 

hour  orders  * 

the  Funerals 

Of  great  Per* 

Tons. 

Vide  ft  Lev. 

133.  134 

B  Hawk.  Pk  C. 

16. 
?  P.  231 


♦ick)  btfore  whom  Sir  Edward  Walker,  (Tarttr^  had  ^ 
complained>  That  Vaiker  had*  painted  Efcutcheonb, 
Trophies,  and-  other  Enfig^ns  for  the  Funeral  of  the 
Lord  Gerrard^  and  ordered  and  marfhalled  it  without 
Licence, of  the  Commillioners,  Judges  of  the  Court  of 
Honour,  and  that  for  this  Caufe,  they  had  committed 
him  till  further  Order;  VVIieieto  Exceptions  were  ta- 
ken, ijl.  That  no  Court  could  be  h'eld  before  the  Earl 
Marllial,  or  Comn;ifl\oners  to  execute  his  Office,  but 
the  Court  is  to  be  held  before  the  Conftabk  and  Mar- 
fhal  :  But  it  was  not  allowed,  or  of  Matters  touching 
Arms  and  Hono'ur,  the  Court  is  held  before  the  Earl 
Mavfhal  only,  but  touching  Matters  of  ordinary  J uf- 
tice,  v;hich  concern  Life  or  Member,  before  the  Con* 
liable  and  MarlTiaU  zdy.  That  the  Commitment  till 
further  Order,*  was  not  good,  that  it  ought  to  be  till 
he  be  delivered  by  Courfc  of  Law;  and  to  this  Purpofc 
were  cited  \  Cro.  Selects  Cafe,  and  Bricis  Cafe  ibid, 
and  Burkham^  Cafe  ihid.  and  i  CVo.  IVdnougtis  Cafe^ 
and  Freeman  s  Cafe  ihid,  the  fame,  and  3  Cro.  AdiVs 
Cafe.  Hut  on  Confidcration  of  all  thofe  Cafes,  the 
Court  held  the  Return  good  in  that  Point;  they  agreed, 
That  a  Commitment  till  further  Order  by  the  Perfons 
committing  was  not  good,  but  till  further  Order  ge- 
nerally, as  here,  is  all  one  as  by  further  Order  of 
Law.  (Q^)  3/v.  It  was  excepted,  That  the  Court  of 
Honour  cannot  commit  foi'  painting  of  Arms,  for  it  is 
fc  Trade,  which  any  Man  educated  therein  may  law- 
fully ufe.  But  to  that  it  was  anfwcied  and  rcfolved. 
That  Painter-Staincrs,  as  Parker'  here  ia,  and  not  a 
Herald-Painter,  though  they  may  paint  Arms  for  or- 
dinary Ufes,  yet  they  cannot  do  it  for  great  Solemnities 
or  Funerals,  without  a  I  /icence;  much  lefs  marfhalor  or- 
der the  Ceremonies  of  Funerals,  as  here,  without  a  Li- 
cence; but  therein  they  ought  to  be  direScd  by  the  He- 
ralds; as  for  all  Noblemen  by  Garter  King  of  Arms;  for 
all  Gentlemen  on  this  Side  Trent  by  Clarenceux,  and  bey- 
ond Trent  by  Norroy,  Whereupon  Parker  ^  feeing  the 
Opinion  of  the  Court  againA  him,  fubmitted  himfelf 
to  Sir  Edward  Walker,  Garter,  and  Compounded  with 
him  for  the  Misfeafance,  and  thereupon  being  brought 
up  agairi  at  another  Day,  he  was  difchapgecK 


Hayward 
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Hayward  sigzinU  Cunnington. 

TTRESPASS  for  digging  Turfs,  xhe  Defendant  pleads  Prtfcrlption 

^  that  he  is  feized  of  an  ancient  Houfc,  and  prefcribes  xurfs T/two 

to  have  fo  many  Tuifs  ,eve,ry  Year  as  two  Men  could  Men  could  - 

dig  in  a  Day,  as  belonging  to  his  Mcffuage  \  The  Plain-  ^*S  in  a  Day, 

xM  demurs,  for   th^t  it   is  not  fhewn  that  the   Turfs  nanf fo  Ws 

were  to  be  burnt  in  his   Houfe,  and  all  Eflovers  are  Houfc. 

to  be  ufcd    in  the  Houfe^  and  as  it  is  laid  here,  they  8.  C.  i  Kcb. 

may  be  fold  although   he  claims   them  as  appurtenant  isi(i.354. 

to  his  Houfe  i  and  a  Cafe  was  cited.  That  a  Prefcrip-  vide  4  Co. 

tion  for  digging  Clay  in  another's  Soil  to  make  Pots,  Vq^^  ,*. 

is  void,    which   Kelynge  Chief  Jufticc    remembered   :  8C0.47,  dTr, 

But  it  was   anfwered  and  refolved.    That   when. the  Pio;«jd.  jSf 

Thing  is  uncertain  as   Ellovers,  it  ought  to  be  applied  ?  j^^^  /g,, 
to  the  Houfe  to  ^fccitkirt  it,  but  here  it  is  certain  enough 

in  itfelf,  viz.  fo  much  as  two  Men  could  dig  in  a  Day;  . 
and  for   Authorities  were  cited  RcJiaV^  EntriiSy  539, 
aad   1  Cro,  Sfooner  againft  Day.     And  Judgment  wa$ 
given  foi  the  Plaintiffs 


Wheatly  againft  Lane^ 

TXEBT  in  the  Detinety  and  declares  on  a  Judgment  had  ^^^^  ^"  * 
^  by  himfelf  againft  the   Defendant,  as  adminiftra-  gain'ft*RxeciL. 
tor  of  Lane  for    27/.  Damages  in  Ajfumfjrty    and  S7.   tors  in  the 
Coils,  and  does  not  fhew  how,  i.  e.  if  the   Damages  ^'''*'^  "o* 
or  the  Lous  were   cie  boms  -proprtiSy  but  generally  quod  ^^^^  x.i\t 
cum  recuferajpit  i^l.  for    Damages,  anc^   8/.  for  Cofts  ;  Judgment 
whereupon  the  Defendant  demurred  generally,  and  pre-   ^'"  q^^^ 
tfnded  that  the  Declaration  was  infufficicnt  ;  for  if  it  or  the  Tefta* 
*as  De  bonis  fuis  -profriisy  as  it  might  be  for  the  Dama-  tor's, 
ges  on  ne  unque  Adminiftrator  *   or  Executor,    then  it     *  P-  234 
o«ght  to  be  in  the  Debety  or   if  the  Cofts   are  De  bonis  S.  C.  i  sid, 
fropriis,  as  they  ought   to  be  if  he  has  not  Affets  ;  for   1  saiand.  «i6. 
them  it  ought  to  be  in  the  Debet :  But  at  the  Day  the  2  Sid.  \o2. 

Defendant  l^^'^'^^' 

,  ^  *•    4Si>  455' 

■  Poft,  255. 

Vi4e6  Mod.  125.    I  Mod.  188.    a  Lev.  40,  189.    Vide  poft,  %S5,  256.   Hob- jo6. Ante 

l^'  6  Mod.  125*    2  Levf  40.     1S9,  i88f 
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Defendant  did  not  appear  to  maintain  his  Demarrer, 
whereupon  Judgment  was  given  for  the  Plaintifif.  See 
7.  Cro.  545,  546.  that  it  is  good  in  the  Detinety  becanfc 
it  (hall  be  Aflets  when  recovered,  be  it  one  way  or 
the  other*     Lcvinz  for  the  Plaintiff* 


Boii  againft  Bofivcll  and  Dickins  in  Chznctry, 

J)ICKINS  feized  in  Fee,  infeoffed  Rojwea  in  Tnift 
for  himfelf  for  Life,  and  afterwards  to  pay  the 
JProfits  to  JohHf  Robert  and  NichJas  Dickins^  in  ratable 
and  equal  manner  ;  and  alfo  when  theyfhould  come 
to  the  Age  of  twenty-one  Years,  in  like  fort  to  convey 
the  Premifes  to  them  and  their  Heirs  :  yokn  dies,  lear- 
ing  Sufany  his  Sifter  and  Heir,  in  the  Life  of  the  Feof- 
for ;  Sufs^n  marries  Bois^  and  has  Iffue  the  Plaintiff 
Boisy  and  dies  :  Nicholas  dies  without  Iflue,  kaving 
Robert  his  Brother  and  Heir  ;  Bois  exhibits  his  Bill 
to  have  an  Account  of  the  third  Pan  of  the  Profits, 
and  alfo  to  have  the  third  Part  of  the  Inheritance 
conveyed  to  him  :  Robert  Dickins  the  Defendant  claims 
the  Whole  :  And  the  only  Queftion  was,  If  this  Truft 
wasajointenancy,  andfo  fhouldfurvive  wholly  to  R(^erty 
or  ^  Tenancy  in  Common,  fo  that  the^hiad  Part  fliould 
go  to  the  Heirs  of  John  ?  And  it  was  decreed  by 
Bridgman  Lord  Keeper,  affifted  by  the  Judges  Rainsford 
and  Moretony  Tha,^  it  was  a  Tenancy  in  Common  ;and 
that  as  well  for  the  Inheritance  as  for  the  Profits,  and 
as  well  in  Cafe  of  a  Deed  of  Truft,  as  in  a  Will ;  in 
both  which  the  Intent  is  to  be  coniidered,  and  the  In- 
heritance here  was  to  be  conveyed  in  like  fort  as  the 
Profits,  and  that  was  in  a  ratable  and  equal  manneri 
which  in  a  Will  would  make  a  Tenancy  in  Common. 

1  Bulft.  I4»'  .      , 

2  Lutw.  1173*  Str.  117.  3  Com.Dy.  34.  t  Vern.  72o«  Gil.  on.  Dev.  37.  1  Peer.  WH.  19. 
6a1.  39I'  SwinUsi.  lA.  Raym.  622»  833.  2  Peer.  Wil.  2S0.  3  Brown.  P.  C.  %^ 
4B[oivD.  P.  C.  224'  I  Wil.  165,  341,  Cow.  651.  I  Term.  Rep.  5j^  iBrqwn  Cares 
\bl  Cb*  S49* 


A  Deed  of 
Truft  to  pay 
the  Profiu  to 
three  in  e- 
qoal  Manner* 
and  T»  ctnvey 
the  l^ftritmut 
to  them  in 
lihjtrti      - 
makes  a  Te- 
nancy in 
Common  of 
the  Whole, 
fo  as  in  a 
Will. 
Vide  Stat. 
4  Anns, 
c,i6. 

I  Roll.  Ahr. 
po.        • 
Mo*  594* 
3  Ore.  39. 
Style  211. 
Owen  65,  «5' 
Ooldib.  loo* 

141* 

Cro.  El.  9, 
163^330,  4it. 
3Leon.  11. 
I  Leon.  l6di. 
I  And.  194* 
Poph.  5*« 
%  Ai^d.  17. 
Yelv.  183. 


Hu^h»$^ 
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PROHIBITION    on    a  Suit    in    the   Ecclcfiaftical  Ecdcfiaftical 

Court,  for.obliging   an  Adminiftrator  to  a  Diftri-  S^'j'*^"55' 

bation  ;  and    upon   long  and   folemn  Arguments,  and  miniftrator 

hearing  of  Civilians   at  large,  it  uas   vcXolved,  That  to  a  Diftriba- 

the  Ecclcfiaftical  Court  could  not  oblige  an   Adtninif-  g*°"'   ^ 

trator  to  a  DiAribution,  and   that  their  Bonds  taken  1*25. 

to  that  lotenl.  are  void.  Raym.  499- 

Cro.  Car.  loi* 

X  I  Sid.  170. 

3  Mod.  5S- 
X  Show.  %%• 
IS^Stat.  %% 

$ir  Walter  Panels  Cafe.  23  car.  «• 

C.    10* 

HE  being  a  Captain  of  the  King's  Guards,  and  captain  d 

being  ele6ted   Reeve  in  the  Lord's  Court   of  the  the  King't 

Manor  of  Rowtony  to  collet  the  Lord's  Rents,  fcfr.  ^^^^\^^ 

prayed  a  Writ  of  Privilege  for  bis  Difcharge ;  which  from^bearhig 

Juftice  Twyjden  held,  he  ought  to  have  in  refpe^^  of  the  the  office 

Dignity  of    his   Office  and' his  Attendance    upon  the  2^Jf"^c.j 

ung  I  and  that  he  could  not  make  a  Deputy,  no  more  355.  - 

than  could  a   Conftable ;  and   cited   Hillary  g  yac.  1.  «Kcb.3o^ 

Rot.  249.  B.  R.  Thips  and  Wiifchcomhe,  to  be  refolved,  ]^,  4^^ 

That  •  a  ConftaDle  could    not.  make  a  Deputy,  and  i  «  infi.  10& 

Cro,'  Prow/es  Cafe,  an   Attorney   fliall   be  difcharged  ^^  ^'3 

from  taking  the  Oilice  of  Confiable,  and  much  more  ^  Qu^flf;;!! 
a  Captain  of  the  King*5  Guards:  But  the  other  Jufti- 

ccs  to  the  contrary,  a  Conflable  may  appoint    another  >  Mod.  21. 

to  execute  his  Place ;  and  Juftice  ^jK^^^/wmfaid,  That  l^;  *^^' 

he  himfelf  did  fo  when  he  was  tlefted  Conftable  of  AConftaMe 

Taunton  ;  where  the  CuQom  is  to  elc6l  Confiables  by  ^^y  make  a 

the  Houfcs,  which  Cuftom  he  and  Moreton  hc\(]  goody  vlde^Won. 

contrary  to  the  Opinion  in   Protufe's  Cafe:  And,  the  R^p- 274,475. 

Writ  was  denied  ;  for  this  Office  is  only  a  new  Office,  S^^^Sj*^^ 

and  not  Time  out  of  Mind  as  an  Attorney  is,  ajid  obli-  Houfe,  (»c, 

j;cd  to  attend  the  Courts  of  Juftice,  4-3  Saik.  5o2« 


FooU 


HilL  i^tg  zoarALinB.R. 


P.  234 


♦*  Foote  againlt  Berky. 


A  Term  mif- 
recite<i,  and 
a' new  Deed 
at  the  Snd 
thereof,  to 
commence 
pref'ntly, 
though  the 
ivhole  latter 
TeTia  incun 
during  the 
^rH,  and  fo 
of  no  Bff«a, 
and  tiie  Rent 
payable  -pre- 
fcntly.     .  ' 
S.  C.  I  Sid. 

1  Venc.  83»88. 
9  Keb.  654, 
611.  514,  480, 

673-     ' 
Vide  Ante 

I  Vent.  8j. 

I  Saund.  18^, 
284. 
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ERROR  of  a  Judgment  in  the  Common  Pleas,  where 
in  an  EjeSment  and  Special  Veidiii  the  Cafe  was. 
The   Prior  of  Bedenham    feiicd  in   Fee,  demifcd    the 
Lands  in   Queftion  the   iith  of  October y  29    //.    i.  to 
Monday  for  ninety-fix   Years,  and   that   rt  came  to  H. 
I.  by  Dilfolution,  and  from  him  to  Queen  Elizabeth  by 
Difccnt,  and  that  fhe  the  ^^6.  of  Ap-il,  32  Ellz.  demi- 
fed    it  to  Mi>Kday   for   thirty  Years,  fiom   the  End  of 
the   firft  Term';  and  that   the  Reverfion  dcfcende.d   to 
King  Charles  I.  who  fettled  it  in  Jointure  on  his  Queen 
Maryy  and  that   Ihe  the  12th   of  May^   14  Car.  i.  re- 
citing, that  Queen  Elizaheth  by  Letters  Patents,  Dated 
22  April.  42  Eliz.  had  demifcd  it  to  Monday  for  thirty 
Years,  £he  granted  it  to  the  Defendant  for  tweHty-one 
Years  from  the  End  or   Determination  of  the   EAate 
granted  to  Monday  by  the  faid   Laters  Patents  ;  and 
that  afterward:*  flie   alfo  granted  it  to-  the    Plaintiff, 
who  brought  the  Ejeftment  in  the  Common  Picas,  and 
there  had  Judgment  to  recover,  by   Reafon  of  a   Mi- 
ftake  in  the  recital  of  the  Leafe  to  Monday y  22  Aprils 
32  Eliz.  for  that  being  fo  miftaken,  the  Leafe  of  iz 
May^  14  Car,  i.  commenced  prcfently  upon  the  Seal- 
ing and   Delivery,  according   to  Co*    Litu   46-   h.    and 
Miller  and  Johns  againft  Manwaring  i   Cro.  and  Dy£r 
116.  And  of  the  fame  Opinion  were  the  whole  Court 
here,   after  divers   Arguments  by  Jones,  Maynard   and 
yonug   Mr.  Kelynge   for  the   Plaintiff    in   Error,    the 
Land  being  of  great  Va,lue.     And  afterwards  in  Trini- 
ty  22  Car.  2.  for  till  then  it  depended,  the  Judgment 
was  affirmed  by  the  whole  Court,  being  rcftraincd  by 
the  Words  in  the  Habend'  of  the  End  of  the   Term 
granted  to  Monday,  by  ihe  Letters  Patents  a/orefaidy  al- 
though the  Perfons,  the  Land,  C^c.  are  certain  enough; 
and  although  the   Term  granted  to  the  Defendant  by 
this  Means  is  altogether  void,  for  that  it  expired  before 
the  Term  to  Monday,  and  fo  the  whole  would  be  other- 
wife  fruitlefs  and  ineffeflual,  and  yet  he  was  obliged 
to  pay  his  whole  Rent   of  *  60/.  per  Annum  for   his 
whole  Tcim   of  twenty-one  Years,  though  he  could 

ixcvcr 
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never  have  the  Poffcflion  by  Virtue  thereof :  Monday*^ 
Term  continuing  tiP  beyond  the  faid  twcniy-onc  Years; 
iiJd  yet  by  the  reihictive  Words  conajji  per  LiUras 
fstenUi  p(td\  it  is  to  commence  from  tiic  Scaling  and 
Delivery*  Bnt  by  Kelynp  and  Iwifden^  If  he  had 
mifrecited  Monday's  j^tafe,  as  he  did,  and  t'hea  had 
granted  the  Land>  Habvttd'  for  tv-cnty-one  Years,  after 
Mondays  Intereft  determine c,  it  had  been  good  for 
twenty-one  Years  after  jVhmaay*s  Leafe  ended,  not- 
vithilanding  the  foregoing  mifrecitaU 


OJly  agabft  Warde. 

r\EBT  on  a   Tingle  Bill  made  to  j4.  to  the  Ufe  of  him  fj^^j^^tioa^  • 
^  and   B.     The  Defendant  pleads  a  Releafe  made  Jf^  of** A 
to  him  hy  B.     On   which    the  Plaintiff  demurs  ;  and  -B.  cannot  fue 
without  DiflRculty^it   was  adjudged  for  the  Plaintiff,  ^"«^«*f«  ^** 
for  B.    is   no  Party  to   the  Deed,  and    tlicrcfore   can 
neither  fue  nor  releafe"it ;    but  it  is  an  equitable  Truft 
for  him,  and   fuable  in  the  Chancery,  if  A.  will   not 
let  him  have  Part  of  the  Money;  and  the  Book  of  E. 
4.  cited,  that  he  might  relcafe  in  fix h  a  Cafe,  denied 
to  be  Law. 


Jone  Noell  againfi  Wells. 

DEBT   by  the   Plaintiff,  as  Executrix   to  her  Uuf- ituxrhatCtict 
band  :  The  Defendant  pleads  riarr  Executrix  ;  and  Kvid^nce 
on  a  Trial  the  Plaintiff  produced  the  Probate  of  the  "^*lnft^lfJ*" 
Will  in   Evidence:     The   Defendant   faid.    That  the  seai  of  the 
Will  was  not  a  true,  but  a  forced  Will.     And  the  Chief  o^^^^^^O'v 
Juflice,  before  whom    it   was  tried,  was   of  Opinion,  ^^0." 
That  he  could  not  give  fuch  Evidence  dirc(?Jy  contrary  2  Krb.  357. 
to  the  Seal   of  the   Ordinary  in  a  Matter  within   his  ^^^^^a^^\jc 
Jurifdiftion,  whereupon  a  Cafe  was   made  for  the  O-  i  Roll.  Rep,, 
pinion  of    the  Court,    and  a    Verdict  taken   for  the  2*6. 
Plaintiff  :     But   Judgment  to   be   fiaid,  if  the   Court  ^^^'  '^i. 
fcould  be   of  Opinion,  That  fuch   Evidence  *  might    «  p    0^5 
I*  given ;  and  upon  Motion  the  whole  Court  held,  ,  gh^^.  ^93. 
That  it  could  not  be  given.  But  Evidence  may  be  given,  ^  1  Mod. 

That  '^»' 


HilL  19  fif  zo  Car.  II.  mB:R. 

That  the  Seal  was  forged  or  repealed,  or  that  there 
were  hona  notahtlia^  for  thofe  cocfefs  and  avoid  the 
Seah  But  he  cannot  give  in  Evidence  that  another 
was  Executor  ;  or  that  the^  TeHator  was  Non  compos 
Mentif,  for  thofe  falfify  the  Proceedings  of  the  Ordi- 
nary in  Cafes  of  which  he  b  /udge.  But  thofe  are  to 
be  remedied  by  Appeal. 
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A  Corporati- 
on  Teal  a 
Bond,  and 
particular 
Perfons  Tign 
it,  the  Cor- 
poration is 
diffolved,  the 
particular 
Pcrfoas  not 
chargeable. 
I  Stra.  434* 
Show.  174, 
3  Wils.  269. 


Edmunds  againft  Brown  and   Tillard. 

DEBT  on  an  Obligation  of  500/.  The  Defendant 
pleads.  Non  efi  fadumy  and  on  the  Evidence  it  ap^ 
pears,  That  the  Defendants  were  two  of  the  Principal 
of  the  Company  of  Woodmongers  lately  diflolved  ; 
and  that  the  Money  was  borrowed  in  the  Name  of  the 
Company,  and  the  Obligation  fealed  in  the  Company*s 
•Name,  and  with 'their  Seal;  and  the  Defendants,  as 
was  ufual,  fct  their  Names  to  the  Obligation,  but  the 
Obligation  was,  Noverint  univerji  fer  frafentea  nos 
MagTfli-um  y  GuartiianoSy  fcfr.  del  Company  if  Jf^ood- 
mongers  tenfri,  f^c.  And  the  Obligation  was  endorfed 
v:\xhJtgillaV  iS'  deliberaf  in  prafentidy  &c>  and  atteficd. 
And  now  the  Company  being  dilfolved,  the  Plaimifif 
brought  the  Aftion  againft  the  Defendants,  intending 
to  charge  them  in.  their  own  Right.  But  it  was  ruled 
by  the  Chief  Juftice  at  Niji  prius  at  Guild-hall,  that  he 
could  not  fo  do,  it  being  ut  fupra ;  whereupon  the 
plaintiff  wasnonfuit. 


Tafch.  ^0  Car.  11.  in  B.  R. 


Jenkins  againil  Keymes  in  Chancery. 


•    I 


CIR  Nicholas  Keymes  being  Tenant  for  Life,,  the  Re-   A  Confidcra- 
^  mainder  to  his  Son  Sir  Charles  in  Tail  ;  they  about  tion  paid  on 
the  Year  1641.  in  Confidera tion  of  a  Marriage  to  be  ext<?^"o^^*' 
had  between  Sir  Charles  and  Blanch  Munfely  and  2500/.   the  iHTue  on 
'  Portion  paid,  kvied  a  Fine  to  the  Ufe  of  Sir  Nicholas   apothcr  Mar- 
for  Life,  the  Remainder  to  Sir  Charles  *  and  llanch    *  P-  ^3^, 
for  their  Lives,  the  Remainder  to   the  Heirs   of  the  "^' 
Body  of  Sir  Nicholas  (Sir   Charles)  of  t!ie  faid  Bhinch  2,%y,  64.  ^' 
begotton,  the  Remainder  to  the  Heirs  of  the  Body,  of  Ch.  Caf.  103. 
Sir  Charles^  with  Power  for  Sir    Nicholas   to  charge   *„^"^5^f* 
the  Prcmiffes  with  2000/.  Sir  Nicholas  and  Sir   Charles   vide  ante 
about  the  Year  i642»  joined  in  a  Lcafe  and  Releafe  to   ^5o,  isi* 
David  Jenkins,  the  Weljh  Judge,  and  his   Heirs,  for  H*'<^- 395- 
,aooc/.  on  Condition  of  Payment  of  2000/.  with  Inte- 
reft  fome  Years  after,  to  be  void,  and  Covenants,  on 
default  of  Payment,  to  make   further  aflu ranee.     And 
about  the  Year   1643.  by  Indenture,  between  Sir  Ni- 
cholas of  one  Part,  and  Sir  John  Awhry  of  the  other 
Part,  Sir  Nicholas  reciting  the  Power,  it  is  faid,  in  the 
Indenture,  that  he  charged   thi*  Premiffes  with  2000/. 
for  the  payment  of  his  Debts  ;  but  it  is  not  faid.  That 
he  granted  any  thing  16  Sir  John  Atubry,  nor  that  he 
charged  the  Lands  to  Sir  John  Azvbry,  or  to  any  other. 
Pcrfon,  but  (ojily)  that   he  charged   them.     Blanch  af- 
terwards dies  without  IfTue,  Sir  Charles  marries  another 
Wife,  by  whom  he  had  Iffue  Sir  Charles  the  Defendant, 
and  dies  :  David  Jenkins  dies,  and  leaves  David  Jenkins 
the  plaintiff  his  heir  artd  Executor,  who   brought  an 
Ejcflment  in  the  Exchequer-Chamber;  and  on  a  Spe- 
cial Verdift  it  was  adjudged,  as  before  appears.  That 
the  Leafe  and  Releafe  was  no  good  Execution  of  the 
Power  at  Common  Law  ;  and  now  he  brought  his  Bill 
in  Equity  on  thefe  Grounds,  viz.  ijl.  That  the  Confi- 
deration  of  the  Marriage  of  Blanch,  and  the  250c/.  paid 
viih  her  did  not  extend  to  the  Defendant,  being  an  Tenant  in 
Iffue  by  the  fecpnd   Venter,  and  fo  the  Eftate  in  Re-   laii  monji- 
mainder,  whereby  he  claimed,    was   voluntarj'.    2dly,   g"  without 
1  hat  the  Father,  Tenant  in  Tail,  joining  in  the  Con-  covenints 
yeyance  (who  might  by  Fine  have  barred  the  Defendant)  for  further 
if  h*is  Iffuc  could  not  be  obliged,  by  his  Covenant  for  ^^^^^^ce,  th« 

®      •     '  r       t  *""c  w  not 

iurther  bound  in  £- 


f  ■  ■     . 
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further  Aflurance,  to  make  that  Affurance  good  which 
his   Fathei*   had   made.   ^dly.  If  not,  then  though  the 
Where  a  Power  be  not  well  executed  as  to  the  Intent,  yet  whc* 

Power  ili  et-  ^^^^  ^^  fhall  not  be  made  good  in  Equity  as  to  the  2ooc/. 
,ccttted  in  And  upon  the  Bill  and  Anfwer  with  this  further.  That 
cDod  m^K^  ^^^  y^^  Awbry  having  500/-  due  to  him,  and  fuing  here 
qoity,  or  for  Relief,  his  Bill   was  difmiffed.  Sir  Nicholas   only 

€€mtra.  having  fealed  the  Deed,  and  no  Proof  that  Sir   Charles 

rtffented  thereto,  which  was  now  made  appear;  (QJ 
and  it  'alfo  appeared  that  the  Defendant  had  paid  other 
Debts  of  Sir  Nicholas  due  by  Bond  to  the  Value  of 
2000/.  And  now  on  the  faid  Points  it  was  declared  by 
the  Lord  Keeper  JSridgmnn  as  to  the  firft,  the  Ctmfide- 
**  P»  239  ration  of  ^500/.  *  paid  on  the  firft  Marriage,  fhould 
extend  to  the  IlTue  by  the  fecond  Venter  ;  arid  as  to 
the  ftcondy  That  the  Iffue  in  Tail  was  not  bound  by 
the  Covenant  of  his  Father  to  make  tJiat* Affurance 
.good,  which  his  Father  might  have  made  good  by  a 
Fine,  although  it  was  faid,  That  it  had  been  fo  done 
formerly,  a 'id  that  the  Lord  Chancellor  Hyde  was  of 
that  Opinion  :  And  as  to  the  ihiriy  The  Lord  Keeper 
litld.  That  Sir  Nicholas  and  Sir  fA«r/pj  joining  in  the 
•Conveyance  to  yenkinsy  and  covenanting  on  default 
of  Payment  to  make  further  Alfurance,  cannot  be  ta- 
ken to  be  an  Execution  of  the  Power  at  all,  biit  as  a 
common  Mortgage ;  and  although  that  the  Deed  to 
Awbry  was  not  a  legal  Execution  of  the  Power,  for 
default  of  a  Perfon  to  whom  it  fhould  be  charged,  yet 
it  being  intended  for  an  Execution  of  the  Power,  it 
flmll  be  aided  in  Equity  before  that  to  yenkins^  and 
that  the  -Defendants  haying,  (tho'  not  Executors)  paid 
to  the  Value  of  2000/.  in  Debts,  may  apply  it  in  Ex- 
ecution of  the  Power  to  the  Difcharge  of  the  Lands, 
i>eing  Tertcnants. 


Term. 


(  a40  ) 


Term.  San6t-  Trim. 


ANNO 
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Lake  againft  King. 

CASE  for  printing  a  Libel  of  hinij  and  publifhing  Printing  and 
and  difperfing  thereof   to  feveral  Perfons,  eharg-  dcUvcring 
ing  him  with  Extortion  in  his  Office  of  Vicar  General    pe?|"on  w* 
to  the  Bifhop  of  Lincoln ;  and  the  Defendant  pleads,    the  Parlia- 
That   the   Plaintiff  extorfively  took   of  J.  -S.  and  C.    ment,  isno 
and  of  other  Perfons,  feveral  Sums  of  Money  ;  where-   i\*^ndl\T^^ 
upon  he  printed  and  preferred  the  Petition  to  the  Com-   fcandal, 
mittee  of  Parliament  for   Examination  of  Grievances,   ^•.^*  *  ^^^ 
aftd  diftributed  printed  Copies  thereof  to  feveral  Mem-   J'^und.  131. 
bera  of  the    Committee,  as   he  lawfully   might,  which  ^Keb.  361, 
is  the  fime  printing,    &c.  On  which  the    Plaintiff  dc-   i^*'^96*|49. 

_  1  J  .       1-  T^  .•  '  T'    n     Vr.1  664,  Sol,  ^3*. 

muned,  and  took  divers  Exceptions,  viz.  rjirjiy  That  i  Mod,  56. 

he  does  not  name  all  the  Perfons  of  whom  he  took  Hard.  470. 

the  Money,  but  only  of  A.  B.  and  C  and  divers  others :  vidc"Yclvf* 

To  which  it  was  anfwered  and  refolved  by  Kelyfige  ^nd  117. 

Twfden  only  in  Court,  That  the  taking  of  the  Money  G«>^t>.  405. 

is  not  made  ufe  of  but  only  for  inducing  the  Juftifica-  ^I^^'  ^^^' 

tion  of  printing  and  publifliing  the  Petition,  and  fo  it  4  Co.  14.5. 

need  not  mention  all  the  Perfons   of  whom  he  took  ^*n«  50 

the  Money.     Secondly,  That  the  Delivery  of    fuch   a  *  Brotnf." 

Number  of  Copies  is  an  unneccffary  Publication  of  a  loo. 

Scandal,  and  not  juftifiable  :  To  which  it  was  anfwered  ^^^^'  ^SU 

and  refolved.  That  the  Delivery  to  feveral  Members  il'ulft-  969* 

of  the  Committee  who  have  the  Examination  of  fuch  N07  io«. 

Matters  is  juAifiable,  and  is  the   common  Ufage  in  J*S'  g^^'  ^^^' 

Qt>    o  Palm.  145, 

i«.  189.  3  Leon.  123.  3  Leon.  35*    I'Sid.    414.  a  Sid.*  163.    1  Vent.  a5.   aSalk.  417, 
4U,  419.  Bull.  N.  P.  6.    2  Burr.  807.  i  Term.  Rep.  iio.    i  Hawk.  P.  C.  354. 

fuch 
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A  Faa  laid 

t  Nivcmbris, 
joftifi^d  the 
sad  of  Nav^imm 
ker^  with  « 
<»rtr  efi  emdenu 
good  without  a 
Traverfe. 
Cro.Sl.667, 

Foil,  %4S. 

I  Wil.xi9« 
I  Sal.  490. 
5  Com.  Die* 
lie,  117. 
I  Term  &ep. 
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fuch  Cafes  for  Informatiou  of  tbtf  Members  of  the 
Committee.     Thirdlyy  It  was  objc<Sed,  That  the  ^ct 
eji  eadem  {which  is  the/amCy  &c.)   was  not   good  without 
a  Traverie  That   he   *  delivered   it  to   any  others;  to 
which  it  was  anfwered  and  refolved,  'I  hat  the  Charge 
being  general.  To  divers  Per/ons,  and  he  juAifying  the 
Delivery  to  the  Members  of  the  Committee,  who  are 
fcveral  Perfons,  it   is  fufficient ;  but  if  the   Aft  ion  had 
been  for  delivering  of  them  to  divers  Peifons  by  Name, 
and  he  juftified  the  Delivery  to  any  (of  them)  by  Name, 
he  ought  to  have  traverfed   the  reft.     Fourthly,  It  was 
objefted.  That  he  could  not  juftify  the  Printing,  for  by 
that  means '  the  Matter  is   publiilied  to  Printers  and 
Compofers,  which  ought  not  to  be,  for  the  reading  of  a 
fcandalous  Letter  to  another  is  a  Publication  thereof; 
and  fo  is' the  writing   of  a  Copy  thereof.    .9  Co.  59.  J. 
LamFs  Cafe ;  whereto  it  was  anfwered  and  at  length 
refolved,  That  the  printing  thereof  with  Intent   10  de- 
liver the  Copies   to  Members  of  the  Committee  is  juf- 
tifiable,  "but   if   he   had  delivered   them  to  others,    it 
would  be  other-wife ;  and  the  printing  of  them  is  not  fo 
grejEit  a    Publication  as  it  would  be  to  have   fo  many  of 
the  Copies  tranlcribed  by  feveral  Clerks.     A   fifth  Ob- 
jc<.4ion  was,  That  tire  Publication  is  laid   to  be  thefirft 
of  November y    and   the  Juftificaiion   is   the   fecond  of 
Novemher  which   is   not   good   without   traverling  the 
fiiftof  Ncveml-er;  and  the  whole  Matter  being  tranfi- 
tory,  and  the  Day  not  material,  he  ought  to  have  juf- 
tified on  the  fame  Day,  or  to  have  traverfed  the  fiift  of 
Kovemher :  To   which  it  was  anfwered,  and  at  lafl  re- 
folved. That  the  Plea   (the  Day  not  being  material)  is 
good  :   And  afterwards  in  Trinity  2Z  Car,  2.  the  Matter 
was  again     argued    at    the    Bar,    and     ther)     Kelynge 
and  Moreion  mz\\nc6y  That  the  Printing  was  not  jufti- 
fiabiC,  and  that  the  Committee  ought  not  to  be  inform- 
ed   by   Printing  or  Copies,  but  (only)  ziva  voce:  But 
afterwards  in    Michaelmas   'I'eim  following  Judgment 
was  given  for  the  Defendant. 


Kinf 
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King  againft  Standijh. 

ACTION  on  the  Statute  27  £.  3.   of  Vrjfmumre^  ^^^  ^^ 
and  declares,  That  in  EaDcrTcjm  18  Car.  2.  he  by  vicitinj 
recovered    200/.  Debt  in  this   Court  againft  the  Defcn-  a  Judgment 
dant,  and  that  afterwards  the  Defendant  exhibited  his  JiotTuJ^o!* 
Bill  in  Chancery,  and  obtained  a  Decree  for  vacating  if  within  tS' 
of  the  Judgment:  The  Defendant  deinuis;  and   now   Statute  of 
it  was  argued*by  Bipknd  for  the  Defendant,  That  a  f^^"!'"' ^ 
Suit  in  Chancery  after  a  Judgment   is  not  within  the.  s.  c»  i  SiA 
Statute.      r>?.  The  •Chancery  by  Englifh   Bill  was  not  *^j{j^3' ^'* 
then  in  ejfe.     Lamhard^s   Jurijdi^lion  of  Cotirts.     Anci-  R^ym.  l^L 
ently  the  King  heard  Caufes  of  Equity  en  Petition  to  Hard.  120. 
bimfelf,  and  fometimes  by  Reference  to  the  Chancellor;  *  ^*^  ^*» 
and  the  firft   Statute  which  gave  Countenance  to  this  vidi-sKeb» 
Court,  was   the  Statute  of  36  JE.  3,  9.  and   fuch  Cafes     «i.  S54- 
of  Equity  were  rarely  in  Ufe  till  the  Time  of  E.  4.  3  ^^^  ^•P' 
when  they  increafed  by   occafion   of  Ufes.     Secondly^  i  Hawk,.  P. 
That  the  Chancery  is  the  King's  Court,  and  therefore  C.  80. 
the  King  is  not  (by  the  Statute)  difinherited  from  Suits     *  ^*  24^ 
there;  but  from   Foreign  Suits  to  Foreign  Courts  he 
was.     Thirdly^  The  Statute  appoints.  That  the  Of* 
feoder  fliall  appear  before  the  King  and  his  Council, 
or  in  the  Chancery,  and    it  is   impertinent  to  put  the 
Party  to  appear  in  Chancery  for  fuing  in  the  Chancery; 
andtheReafon  of  making  tins  and  the  other  Statutes 
againft  Provifors,  was  to  prevent  the  Pope  from  draw» 
ingthe  People  to  Romii  and  where  the  Statute   faya, 
^0  Rome  or  other  CourtSy  that  ought  to  be  intended  of 
Courts  of  like  Nature  as  Rome,  as  the  Leganttrte  Court 
of  the*  Pope  here.  29    JB.   3.   zo.  the  Archbifhop  of 
Tork^s  Cafe.  5  £.  4.  6.  aliki  intended  the  Bifhop*s  Court. 
^ttTwyfdens  Antiquities  of  the  Church,  That  the  Rea- 
son of  this  Statute  was  to  difable  the  then  Pope,  being 
a  FrrncA  Man,  and  the  King  having  then  War  with 
France;  and   from  this   Time  tht  Peter-fence  wcie  de- 
nied: And  as  to  the  oppofitc  Authorities,  2  Cro.  344, 
345-  Moor  838.  5  E.  4.    22,  E.  4.  37.    Co.  Lift.  Pri-     ^ 
*tt«Vr,    Throgmortoftf     and    linche's    Cafes,    conftant 
Praftice  has  been  to  the  contrary  ever  fince,  throughout 
ikc  whole  Reigns  of  ^ac,  i.   Car.  i.  and  Car.  2.  and  in 
Hjac.  I.  this  Matter  was  referred l^y  the  King  to  all 
Vol.1.  R  the 
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i  diiH.  Rep. 
5o.  51* 
verf.  Fineai« 
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the  Judges  and  his  Council,  and  by  them  agreed,  Thlt 
the  Chancery  was  not  within  the  Statute;  and  this  is 
inrolled  in  the  Chancery.  Saundirs  on  the  other  Side 
cited  for  Authorities  to  the  contrary,  the  Parliament 
Roll.  }$  R.  Z'  No.  30.  4  Inft.  82.  Stat^  4  H.  4.  c.  23. 
That  Judgmeiits  in  the  King's  Court  (hall  not  be  avoid- 
ed, except  by  Error  or  Attaint.  Stat.  31  H.6.  c,  2.  in 
RaftaVs  Statutes  at  large,  but  not  in  Poulton.  22  £.  3. 
37.  Finch  and  Throgtnorions  Cafe,  4  Ittft.  2  Cro.  Jufra^ 
4  Inji,  ao.  the  Articles  againft  Cardinal  JVolfey^  2  Infi* 
ArUculi  Cleric  c.  2.  That  the  £cclefiaftic»1  Courts  are 
the  King's  Couits,  and  yet  are  within  the  Statute;  and 
although  the  Chancery  was  not  (then)  in  the  fame  Ufe 
as  now,  yet  ndw  it  is  of  equal  Mifchief,  and  is  another 
(kind  of)  Court  than  that  where  the  Judgment  is  given, 
I  Roll.  381.  and  Dr.  and  Stud.  Lib.  i.  c  8.  The  Court 
*  faid  little  but  inclined  to  adjourn  it  into  the  faid  Ex- 
chequer-Chamber;  however  it  depended  here  till  Tr/- 
nity  Tertn,  22  Car.  2.  when  it  was  moved  again,  and  HaU 
being  then  Chief  Juftice  held.  That  this  Cafe  was  not 
within  the  Statute,  and  fo  he  faid  it  would  appear  by 
the  Petition  whereon  the  Statute  was  founded*  And 
fo  nothing  further  was  done  thereupon. 


The  Or/giaal 
Caufe  being 
within  the 
Admirars 
Jarirdi£kion» 
the  Confc- 
auttit  thereof 
fliall  be  ttied 
there  alfo. 

5  C.  iSid- 
367. 

a  Keb.  369. 
Raym.  473. 
I  Salk.  3v 

6  Mod.  II,  79. 
s  Show.  338. 

T  Vert. 
"^'id.  lafra 
467.  Trio.  %U 
Jurado  V. 
Gregory.  • 


Tutner  and  C^ry  agaiaft  Nule. 

PROHIBITION,  a  Man  who  had  Letters  of  Mark 
in  the  late  War  with  the  Dutch^  took  an  OJlender 
inflead  of  a  Dutch  Ship,  and  brought  it  into  Harbour, 
and  libelled  againft  her  to  hate  it  condemned  as  a 
Prize,  and  there  is  a  Sentchce,  That  it  was  no  Prfze; 
a-nd  now  the  Oftender  libels  in  the  Admiralty  againft  the 
Captor  for  Damages,  fuftained  by  a  Hurt  that  the 
Ship  received  In  the  Fort;  and  a  Prohibition  was 
prayed.  For  that  this  Suit  was  for  a  Damage  done  in 
the  Port,  for  which  an  Adion  lies  at  Common  Law. 
But  the  Prohibition  was  denied  (after  it  had  been  twice 
moved  and  debated)  becaufe  the  Original  being  a  Cap- 
tion at  Sea,  and  the  bringing  into  Port,  in  order  to 
have  it  condemned  as  Prize,  but  a  Confequent  thereof, 
not  only  the  Original,  but  alfo  the  Confequcnts  fhall 
be  tried  there.    See  3  Cro.  685.    Roll.  Abr.  530- 

Thc 
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The  King  againft  Jo.  Scellers. 


» ■ 

R  R  O  R  of  a  Judgment  upon  an   ludiflment  be*   upholfterer, 
^       fore  the  JufHces  at  the  Qjiartei-Scflions  for  ufing  ^*!l^'  *"^ 
the  Trade  of  an  Upholftercr,  and  afligned,  That  it  Trades 


E 


was  not  a  Trade  within  the  Statute,  and  cited  z  BuIJi,  wimlr.  Statuto 

i86.  the  Opinion  of  three  Judges,  and  Caltkrof*s  Courts  l^[^^^i^ 

and  Cuftorns   of  London,  ■  48,   59.     But     the   Court,  3^^/ 

viz-  KelyngCf  Tzuy/den  and    IVyndhamy  held   it   a  Trade  *  Keb.  366. 

within  the  Statute, •and  affirmed  the  Judgment;  and  ^^.^  ' 

they   Caid,  That  fo   had  a  Barber  and   a  Tailgr  been  Aate  87. 

rcfoWed  Traders  within  the  Statute,  i  Saund. 

311,  3i«- 
%  Lev.  2o5* 

I  Salk*  %ol, 
,         .  304.  - 

%  Show,  aio* 
PoO. 

•   Danvers  againft  Thifllethwaite.  ^  p  ^   . 

j^SSUMPSIT   in   a  feigned    Aflion  direfted  out  of  ^  i^^xc\k 
\  Chancery,  Whether  an  Obligatiou  of  200/.  for  Pay-   and  100/. 

mcnt  of  100/.  won  at  Play,  was  void  or  not;  and  on  a  upon  Ticket 
I      Special  Verdi^  found  before  Kelyn^e  Chief  Juftice,  the  "^^^^^^f^l 
Cafe  was  this;    Danvers  2inA  Th^Jllethwayte  played  at  Time,  and  a 
Dice,  and    Thijlhthwayie  won  of  Danvers  a   Watch  of  Bond  jjvca 
I       10/.  Value,  wnich   was  prefently  delivered;  and  alfo  li^^g  void!*!?! 
loc/.  for  which  the  Obligation  in  QueAion  was  given ;  S.  C.  iSid. 
Aud  whether  the  Obligation  was  void  by  the  Stvtute  of  W4j 
16  Car.  2.  c*    7.  whicli    fays.   Thai   if  any   Perfon  Jhall  ^^^^ 
'play  and  loje  any  Sum  of  Moneys  or  other  Thing  exceeding  %  Mod.  54- 
I  oof.  at  one  Meetings  upon  Ticket  or  Credit  y   or  othei  wifcy 
otid  fhall  not  then  fay   it ;'  the    Party  lofing    the  Momy  or 
other  Thing  beyond  the  Sum  of  ioo\.  Jfi all  not  he  comf  tiled 
to  make  g€!f/d  the  fame  ;  and  that  all  Uhligati»nSy  &c.  made 
forfecurin^  it  Jhall  he  voidy  <was  the  Q^eftion :  And  it 
was  argued  by  Kelynge  Junior y  That  the  Obligation  was 
good,  tor  the  Statute  does  not  reftrain  the  playing   for 
ready  Money,    be  the    Sum   ever  fo  great,  but  fuch 
Gaming  only  as  brings  Men  into  Debt,  and  here  is  no 
more  than    loc/.  loft  in  Debt  or  on  Tickets,  and  the 
Watch  was  as  ready  Money ;  and  if  a  Man   lofc    500^. 
la  ready  Money,  and    100/.  more  upon  Tick,  an  Ob- 
ligation given  for  fccuring  the  100/.  is  not  void  by  the 

R  %  Statute; 
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Statute;  and  fo  held  Kelynge  Chief  Juftice,  before  that 
the  Vcrdift  was  found:  ^\xi  Jones  argued  to  the  con- 
trary. That  if  above  looi  be  loft  at  play,  and  Part 
paid  prefcntly,  and  a  Bond  given  for  the  Refidue,  the 
Bondy  is  Void ;  and  it  is  the  fame,  where  goods  are  fo  loft 
and  delivered  immediately,  and  loo/.  more  upon  Tick, 
for  which  Bond  is  given,  the  Bond  is  void :  And  to  that 
Twyfden  and  Wyndkatn  inclined,  and  that  this  Statute 
being  made  for  fupprefling  of  Gaming  and  Vice,'  (hould 
be  taken  as  largely  a>  might  be ;  but  it  was  adjourned : 
But  afterwards  in  Hillary  zo  &  ai.  it  was  moved  agaiu, 
,  and  then  Judgment  was  given  tor  the  Plaintiff  by 
<  Kelynge  and  Twyfdtn^  being  then  of  his  Opinion* 
WynAham\it\Vi%  <lead,  and  Moreton  holding  to  the  eon- 
tiary. 

i^p  ^  -'        ,  ♦  Fttz-Williams  agalnft  More. 

Executor  -  \  Scire  Facias  agahift  the  Defendant  an  Admini-* 
^mMJit  "^^  ftrator  on  a  Devajlavit  alledged,  and  Judgment  of 
fharTfindBaiU  ^^^  proper  Goods,  on  which  he  brought  Error :  and 
Executor  *  by  the  whole  Court  he'fhall  find  Bail,  for  he  being 
afTMlefior  ^^  ^^^^  charged  in  his  proper  Goods,  it  is  not  as  in  the 
Cottrt,  and  If  Cafe  where  an  Adminiftrator  is  charged  in  the  Tefta- 
thecartfcbere-  tor's  Goods  j  but  hcrc  it  is  as  in  his  own  Right,  and 
Ctlourt  not  like  to  A^/ifm-ys  Cafe  in  2  Cr..  nor  to  Cctd/M 
alfo.  and  Plaits  Cafe  m  2  Cro.     And  by  Ttuyjden,  an  Ex- 

*<!'  *  ^^^  ccutor  charged  fn  an  Aflion  as  Adminiftrator  on  a  Dt^ 
2  Keb.  aoj,  vajlaviif  fhall  find  Bail,  and  fo  he  faid  it  had  been  ad- 
371*  *  judged;  and  if  an  Executor  finds  Bail  in  an  infeaiof 
Poft,  a68.  Court,  and  is  removed  by  Habeas  Corfus^  he  Ihall  find 
viV'Litt.        B*iJ  in  the  fuperior  Court :  But  Not/^  the  contrary  ^as 

Rep.  5, 8i«  afterwards  done  in  the  Cafe  of  CafJe  and  JVUhy  here- 
1  Sid.  6s.  368,  j^ft^y^  2>„-„^  ^3  Qir.  1. 

Vid£  ante  247*  Poft,  %SSf  ^6c,  a68. 


Skiner 
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Skinner  againft  Andrews. 

"TV  E  B  T  on  Obligation  conditioned  to  perform  au 
■*-^  Award  fo,  that  it   be   made  before  the  25th   of  ^^  ^^  qj^ 
March ;  the  Defendant  pleads  no  Award.     The  Plain-  ligation,  De* 
tiff  replies.  That  before  the  exhibiting  of  the  Bill,  vh.  ^^^l^^J^^^^ 
the  a4th  of  March  ,  the  Arbitrators  made  the  Award,  puintiflfre* 
and   aifigQs  a  Breach:  On  which  the  Defenda,nt  de-  piiea, That 
murs,  for  he  ought  to  have  pleaded,  that  before  the  biHnso?die 
25th  of  Marchy  viz.  the  24th  of  March,  he  m^de  the  Bin,  vie.  fudji 
Award;  for ^he  Award  might  be  made  after  the  25th  « Day* they 
of  March,  and  yet  before  the  exhibiting  of  the  Bill  ™*rd  *goS. 
and  the  Day  is  not  traverfable,  for  the  Award  made  Oniflueao 
any  time  after  the  Submillion  before  the  25th  oi March,  fwh  Award, 
was  good,  and  nothing  is  here  traverfable  but  the  24th  S^aut"i*void. 
of  Ajarch,  and  it  aifo  comes  after  the  viz.  which  is  ne?-  8.  c  i  Sid. 
ver  traverfable ;  but  if  he  had  faid.  That  before  the  3^^ .    ^ 
25th  of.  MtfrcA  they  had  made  the  Award,  that  had   jsg.**  >^  *' 
been  traverfable  :  Ancf  of  that  Opinion  was  Kelynge,   i  Saund*  i^ 
Chief  Juftice,  and  that  the  Replication  was  therefore   fS^u^'lij 
ill.    The  left  on  the  contrary  held.  That  after'the  De-  *  169,  170,  %ni, 
fendant  has  pleaded  no  Award,  he  cannot  have  any  ^f* 
T\c^,  which  admits  the  A\|fard  made,  but  that  it  was 
void  in  law,  nor  any  other  thing,  but  that  thgy  made  no 
fuch  Award  ;  and  if  on  the  Evidence  it  doe3  not  *  ap- 
pear to  be  made  before  the  25th  of  March,  the  verdi<?f 
(hall  be  againA  the  PlaintifiF.    And  they  gayc  Judgment 
fpf  the  Plaiptiff. 


Jllen  againft  (htlcr.  ^  p^     ^ 

Ai?^'^//*^*^'''^  ^  Recognisance  in  Bail  on  a  wriuinAJ^ 
Writ  of  Error,  conditioned,  it  Judgment  be  at-  arereturna- 


firmcd  to  pay  the  Money,  ^c.  Th^  defendant  plead?  ?^^Yn  "^"' 
payment,  but  does  not  fet  forth  apy  place  where;  on  a^ay^wtjUn. 
^hich  the  Plaintiff  demurred,  and  ruled  for  Judgment  j^sdre  FaciJt 
for  him  for  default  of  th^  Venue.    But  then  ijt  was  on  bail,  not 
»OTcd,  That  the  Writ  being  not  returnable  at  a  Re-  ^*„^?|^|„*^|; 
ai  a  \yrit,  bu  tfliiwias  th^  coiicUtion«  n  M  a  BlU.    S.  C  x  Keb,  ^$6,  ^9^. 


turn 
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turn-Day,  but  a  Day  certain,  and  not  being  grounded 
on  any  Bill,  or  thing  in  nature  of  a  Bill,  it  ought  to 
have  been  returnable  at  a  Return  Day.  But  it  the 
Sdre  Facias  had  fet  forth  the  Condition  of  the  Recog- 
nizance, then  it  had  been  in  nature  of  a  Bill,  and 
micht  be  made  returnable  at  a  Day  certain  ;  but  here 
it  IS  made  ufe  of  wholly  as  a  Writ,  and  therefore  it 
oueht  to  be  made  returnable  at  a  Return-D^y;  and  fo, 
as  all  the  Cleiks  faid,  was  the  conflant  nfage,  whereto 
the  whole  Court  agreed,  and  flayed  the  judgment. 


•P.  247 


•  Term.  San6t.  Trin. 


ANNO 


ao  Car.  n .  in  Banco  Regis. 


■1^      I 


Cafe  aSiinil 
the  Husband, 
for  that  the 
Wift  affirm- 
ing her   felf 
to  b«  fole, 
procured  the 
Plaintiflf  to 
marry  her. 
S.  C.  1  Sid. 

375. 

X  Keb.  399* 
Vide  ante  53- 
Bull.  N.  P'  ^ 


Cdoper  againft  Withanu 

CASE  againft  the  Huiband  and  Wife,  for  that  flic 
bt  ing  covert,  afBraicd  her  felf  to  be  fole,  and  re« 
quefted  the  Plaintiff  tp  marry  her,  and  lays  it  to  be 
done  malicioufly,  with  Intent  to  deceive  him  ;  where- 
upon he  married  hef,  whereby  he  was  difturbcd  in 
Cotifcience,  and  put  to  great  Charge  by  the  Huiband. 
After  a  Verdift  for  the  Plaintiff  on  (the  Iffuc)  Not 
euiltv,  it  was  moved  in  Arrcft  of  Judgment^  That  the 
^      '  AAion 
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A6lion  does  not  lie;  for  the  Wife  cannot  by  any  Con* 
tra£t  or  A.reement  charge  the  Husband^  and  if  he 
(hould  be  charged  here,  it  would  be  by  the  Wife's  Con- 
trad  with  the  PlaintifiF  to  marry  him  ;  but  for  Trefpats 
or  Words  ihe  might  charge  the  Husband^  for  that  flie 
may  do  without  Aflent  oi  the  Husband  or  aqy  other  ; 
and  if  Damage  enfue  thereupon,  it  ought  to  be  recom- 
penfed  by  fome  Body,  and  no  other  can  do  that  but 
the  Husband-  But  this  Marriage  could  not  be  made 
without  the  AflVnt  and  Contra6t  of  the  Plaintiff  (him* 
felf )  and  therefore  it  (hall  not  charge  the  Husband, 
and  fo  held  the  Court,  and  gave  Judgment  for  the 
Defendant :  They  alfo  faid.  That  this  was  Felony  in 
tlic  Wife,  and  Twyfdcn  faid.  That  an  Action  did  not 
lie  for  the  Mafter  for  beating  of  his  Servant  to  Death, 
for  that  he  loft  his  Service ;  for  the  Party  ought  to  be 
indi6ted  for  it,  as  is  Yelv.  90.  But  fee  Latch  144. 
Markham  againft  GM^  Style  346,  347.  Dawes  againft 
Covcneigk,  That  Trefpafs  lies  for  a  felonious  taking 
Money  after  •  the  Party  has  beep  convi<9ed  and  •  p.  ^48 
burnt  in  the  Hand ;  Alfo  it  was  here  faid.  That  the 
Wife  had  been  pardoned  of  the  Felony,  bqt  that  did 
not  appear  upon  the  Record ;  and  if  fhe  had,  yet  the 
Fad  founding  in  Contradt,  it  fecms  that  the  Adion 
does  not  lie.     Wejlon  for  the  Defendant • 


^ym  againft  Beuwmorris. 

CASE,  for  that  the  Plaintiff  being  a  Minifter  free  Ht^hatmBa- 
from     Unchaftity,    and  agreed   to    be    retailed  ftor^,  fpokcn 
Chaplain  to  the  Duke  of  Ormond,  the  Defendant  did  ^hereb°lS^' 
falfly  and  malicioufly  fay  of  him.  He  has  a  Baji^rd  on  loft^a^Chap- 
Xht  other  fide  the  River,  and  it  is  fo  induhitahk  that  I  fear  lainlhip. 
not  to  divulge  it,  and  if  I  am  iroHblcdfor  it,  I  can  juflify  ll^'  ^  *'^' 
«/,  whereby  he  loft  the  Cfiaplainfl^ip  to  the.Duke  of  %  Kcb.  400^ 
Ormond:  After  Verdift  it  was  moved,  That  the  Chap-  Ndfon's 
laiaihip  is  Spiritual  :  But  the  Court  to  the  contrary,  ^"*^'  ^^ 
His  Preferment  is  Temporal,  like  as  2^  Parfonage  ;  and 
C^ye  Judgment  for  the  Plaiptig*. 


Cfipfam 


Mickk  zc  Car.  tl.  in  B*  &• 


Clip/am  againft  Morris. 

M,  Intkbtea  A  SSUMPSITy  That  whereas  J.  was  indebted  to  the 
to  the  PlaiQ-    -T^  Plaintiff,  and   wrote  a   Note  to  the  Defendant  to 

Kote^'to^the*  P^Y  ^^  ^^  ^^^  Plaintiff;  the  Defendant  on  Receipt  of 
Defendant  to  the  Note,  pTomifed  to  the  Plaintiff,  That  if  he  would 
P*^*Sr****     accept  of  his  Pro<nife  for  a  Fortnight,  that  he  would 

in  Confi(ier««  r  ,  ,^,     ^l^       -jt?         -i.  r 

t ton  the  Plain-  P*y  *^>  and  avers,  That  he  tarried  a  Fortnight ;  alter 

tiff  would  for-  Vcrdifi  for  the  Plaintiff  it  was  moved  in    Arreft  of 

nlth*  pnJmi-  Judgment,  That  it  was  no  Cojifideration,  for  the  Dc- 

frd  to  pay  fendant  is  not  the  Debtor,  nor  was  the  faid  A  obliged 

'      ^  to  ftay  a  Fortnight,  whereto    Ttoy/den  6n  the  firft  Mo- 

fto^'  *  ^^^^  inclined  :  But  Kelynge  and  Moreton  on  the  contra- 

I  Saund.  zio*  ry  held.  That  it  did  amount  to  an  Agreement  generally 

>  v«|J*'9'»54-  to  forbear,  not  only  for  the  Plaintiff,  but  alfo  for  A. 

Vide  %  l2b.  ^or  a  Fortnight :  But  afterwards  in  Hillary  following 

453>  ^f'  ibid*  it  being  moved  again,  ancf  a   Cafe   between  liTetvcotiw 

"  5*°J- *^-  and  Lee  in  Eafter  Term  1650.   Rot.  62.  in  B.  R.  being 

t  Sannd.  «io.  cit6d  to  bc  the  very  Cafe  m  Point,  the  whole  Court 

1  Vent.  9*  held   it  to  be  no  Coufideration,   and  gave  Judgment 

fj'*T..^  for  the  Defendant. 

I  Sauna.  4io«  .   -  , 

t  Sid  396. 

f.  1  Mod.  i%>  Hard.  fV  Wiiicli.7.  Bur.  Rep.  1630.  Doug,  269.  Cowp.  548. 


# 


^  P.  24.0  *  Barm  agaicft  Hughs. 

DEBT  on  the    Statute  of  5  Eliz.  brought   in  the 
nrejimmj^cr  ^"^"8^^'  ^^^^^  ^^^  ^^^"8  the  Trade  of  a  Grocer 

on  a  penal  at  Salishury^  and  fent  and  tried  by  Niji  Prius  at  Satis- 
Statute,  but      bury:  And  after  Verd  id  for  the  Plaintiff  on  iVi/^/rirl, 

menroMnfor.  ^^^^  ^^7^^.  *^»  4"^^  <>f  Judgment,  That  the  Afiion 
ination  in  the  did  not  lie  in  this  Court,  but  ought  to  have  been 
proper  coun-  brought  and  tried  wholly  in  the  proper  County,  by 
s^ai'^Vent.    ^^^  Statute  23  Car.   i.  And  for  this  were  cited  iK/tiry 

«  Keb.  4oi»  444>  447*  453.  Vide  1  8id«  400.  Cuitia  verf.  Inman.  a  Lev.  71.  Zitt.  Rep. 
165* 

43 
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13  C^r,  1.  jB.  R>  Rot.  6ri-  Mich.  13-  Ctfr.    i.  £•  R. 
Brethurglc  agaiaft  Hafcall^  &  Mitk.    1654.  CA/ici  againft 
jBc^,  and  7rf/i.  1652*  Rt,  1377-  Bunion  againO  Shahte. 
But  OQ  the  othei   Side  it  was  faid^  That  theA6lionof 
Debt  did  not  He  at  the  Seiiions  or  Affizcs  in  the  Coun- 
try ;  and  the  Stat.  5  Eliz.  gives  the  Recovery  by  ASion 
of  Debt,  as  well  by  Indidment   or  Information;   and 
the  Statute  2i  Jac^  i-  docs  not  concern  the  Statute  of 
5  JEliz.  in  2 .^j  Parti  and  therefore  the  Statute  of  ^1 
yac.   I.  is  ti>  be  taken  by  referring  Farticulars  to  Par- 
ticulars, vtZy  by  Indi6imefit  or  Information  (which  will 
lie    there)   in  the  frofer  County^  but  for  Anions  of  Debt 
(which  will  not  lie  in  the  proper  County)  in  the  juperior 
CVwr/j,  where  it  will  lie;  and  for  this  were  citecl  i  Cro. 
Farrington  againft  AVjiofr,  and  ibid.  Green  againft  Gray^  ^^'J*  ^^ 
Latch  192-   I  Roll.  Abr. ^  ^^-j ,  Trin.  I653.  B^  R.  Hodge s*s  4Bac.  Abr, 
Cafe.     And   if  it  ihould  not  be  fo,  there  might  be  a  S9i- 
Failure  of  Juflice;  as  if  the  Party  offeflds  againft  the  f^^lf^ 
Statute  in  one  County>  and  goes  and  live^  in  another 
County,  and  the  Information  or  Indidmeht  is  laid  in 
the  proper  County,    for    there  the  Pany  cannot    be 
brought  in  to  plead  :  But  for  Debt  in  the  fuperior 
Court  he  may  be  brought  in  hither  out  of  any  County, 
and  the  Iffue  is  to  be  tried  by  Niji  frius  in  the  proper 
County.     And  of  that  Opinion  were  all  the  Judges, 
vix.    Kelynge   Twyfden  and   Moreton,   Jf'yndham   being 
dead ;    and  afcei  the  Cafe  had  been  twice  argued  a( 
the  Bar,  theygave  Judgment  for  the  Plaintiff  in  Hillary 
Term  next  following;  and  they  faid.  That  the  Statute^ 
of  21  Juc.  I.  was  not  made  to   ouft  Aftions  of  Debt 
on  penal  Statutes,  but  to  give  fuch  Remedies  for  them 
in  the  proper  County  as  may  be  had  there  :  But  after- 
wards in   Mich.    29  Car.  %*  the  •  contrary  Opinion   ♦  p,  jcq 
was  held  in  the  King's  Bench,  between  Claff  and  Edge  %  Lev.  904. 
comh^  which  you  may  fee  hereafter. 


Gaudy  againft  Smith,  s 

CASE  for  thefe  Words,  Tou  are  a  facrilegious  J^erfon,  rncmmt 
and  commit  Sacrilege  every  Day :  After  Verdi  ft  up-  Sacrilege  o>ot» 
on  Not  guilty,  it  was  moved  in  Arreft  of  Judgment,  ^i^^^^J^^^ 

&  C.  I  Sid.  376.  %  Keb.  400,  43(»» 

That 
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• 

That  the  "Words  are  not  a£ljonable,  for  Sacrilege  may 
be  either  by  a  felonious  dealing  of  Goods  of  the  Church, 
which  is  Felony,  or  by  detaining  of  Tithes,  Obligati- 
ons, or  other  Eccleliai^ical  Duties,  which  is  not  Felo- 
ny ;  and  it  being  faid  to  be  done  every  Day,  it  muft 
be  intended  to  be  fpoken  in  the  laftSenfe,  for  it  (hall 
not  be  intended  that  a  Man  commits  Felony  every  Day, 
and  fo,  after  two  Motions,  held  the  Court,  and  gave 
Judgment  for  the  Defendant,  although  the  Words 
were  laid  to  be  fpoken  maliciouily,  and  to  caufehim 
to  be  brought  in  Queftion  for  his  Life* 


Smedly  againft  Heath. 

CbiMthg  /^ASE  for  faying  of  him,  being  a  Mercer,  He  is  a  cheat' 

Kmatn,ol$!  ^^  ing  Knave  and  Rogue.  After  Verdi  A  for  the  Plajn- 
ftoeikln  "^f  ^^^  Judgment  was  ftayed,  for  that  the  Colloquium  was 
msTra^, not  ^^i^  ^^  ^e  of  him  ;  but  not  of  his  Trade. 


aAioniblf. 

b.  C.  Raym.  169.  z  Kel).  404.  Vide  i  Sid.  435« 


Adminiftrator 
Qiall  foe  the 
lieifee  in  Pof* 
feflion  in  the 
Detimt  only, 
for  the  Rent. 
S.  C  I  Sid. 

««4.  379' 
a  Keb>  407* 


Frevin  and  his  Wife  againft  Paynion. 

DEBT  as  Adminiftrator  agaiufi  the  Defendant  Lef- 
fee  for  Years,  for  Rent,  and  counts  of  a'  Leafe 
made  to  the  InteAate,  and  that  he  being  poifeiTed,  de- 
mifed  to  the  Defendant  rendering  Rent,  and  brought 
theAfiion  in  the  Debet  hf  Dinei;  The  Defendant  pleads; 
That  the  Inteftate  before  the  Leafe  to  him  had  affigned 
his  Term ;  and  traverfcs,  that  the  Int^ate  was  pof- 
feifed  when  he  demifed  to  the  Defendant;  Iffue  there- 
upon, and  Verdift  for  the  Plaintiff:  And  it  was  moTcd 
in  Arreft  of  Judgment,  That  the  Declaration  by  the 
AdminiRrator  in  the  Debet  £sf  Detinet  does  not  lie  ;  for 
although  in  Debt  againft  the  Adminiftrator  he  fhall 
be  charged  in  the  Debet  &  Detinet ;  as  Margrave's  Cafe, 

^  Detimet 

Vide  ante  %XJ^  %  Lev.  73,  80.  1  Sid.  2%^  z66,  342,  S75'  Poft,  255*  «  I^v*  14>  80.  S  ^^^ 
^4.  9  Jones  169.  Palm.  117.  Aleyne34.  Yclv.  9.  Moy  32.  Owen  Ii5«  t  Bulft-  a«-  CfO- 
Slis.  840.  %  Cro.  545>  4i«*  5  Con.  Di^.  9oi.  %  Bac  Abr.  4461  $9%,^%-  Dootfi 4*  x  Xltna 

Jtep.  196b 

i  Co. 


Bnt  an  Ad- 
miniftrator 
ihaU  bt  fued 
In  the  Debit 
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5  Co.  31  *  is,  in  rcfpeft  tf  his  Poffeffion  ;  yet  in  Debt  ♦  p.  251 
by  the  Adininii^rator,  of  one  who  had  a  Term,  and 
made  a  Leafc,  and  the  Reverfion  cotnes  to  the  Admi- 
niftrator  he  ftiall  foe  Debt  for  the  Rent  in  the  Delinet 
only,  becaufe  alf  that  he  recovers  (hall  be  AlTets.  But  . 
where  an  Executor  is  fued,  he  in  refpe6l  of  the  Pof- 
feffion and  Profits  of  the  Land  taken  by  hiinfelf  fhall 
be  charged  of  his  own  Goods,  and  fo  hfld  the  Conit, 
That  the  Declaration  was  nt)t  good;  but  it  is  cured 
after  Verdift,  by  the  Statute  of  jeofails  made  at  Ojh- 
ford"    Lbvihz  Counfel  with  the  Defendant* 


I  • 


Dahon  againft  Sudie. 

CA  S  E  for  faying  of  him,  being  a  Burgefs  of  Par-  ^  w  J^'*^* 
liament,  and    a   Juftice    of    Peace,    Tou    are    a  tnRilelUsM^ 
fcurvy  Fallow ;  /  am  no  Traitor,  I  have  Jeen  you  in  Rebel-  S.  C.  i  sid- 
Uoni  After  VerdiiSl   for   the  Plaintiff,  it  was  moved  in  *'i*u  -„, 
Arrefi  of  Judgment,  That  the  Words  are  not  a<9 ion- 
able;  That  /  am  no  Traitor  are  not,  becaufe  negative, 
and  not  fpoken  of  the  Plaintiff:  And  I  have  Jeen  you  in 
Rehellion,  arc  not,  for  Rebel  istiot.    Cro*  Lliz.  621,  638. 
878*     For  it  may   be  underflood  of  a  Commiifion  of 
Rebellion  out  of  Chancery:  Alfo,  they  are  fpoken  of 
Times   paft,  and  perhaps  a   general  Pardon  has  been 
fiace  he  was   in  Rebellion,  if  it  fhall   be   fo  intended. 
Sec  Hob.  Cuddingion  againft   Wtlkins :    But  Judgment 
was  "given  for  the  Plaintiff;  for  by  the  Oppofition  of  ^^  ^7»w» 
the  Words,  I  am  no  Traytor,  I  have  Jeen  you  in  RehMion,  Salk.  696. 
it  cannot  be  intended  but  of  a   traiterous  Rebellion;  Ld-R^yni- 
and  tho'  they  are  cctfpoken  pofitively,  ThatthcPlaintiff  ^^J^c.  Abr. 
had  been  a  Traitor,  or  had  been  in  a  traiterous  Rebel-  483,  5". 
lion:    Yet  by  the  Connexion  and   Intention   of    the  i<oi.  Abr,69, 
Words,  the  By-ftanders  cannot  intend  any  other  Thing,   is\^.  Rep. 
but  that  he  fuppofed  the  Plaintiff  had  been  in  a   trai-   13a- 
terous  Rebellion ;  and  if  any  Pardon  had  been  after- 
wards, the  Defendant  ought  to  have  fhewn  it  in  Plead- 
ing, as  was  done  in  Cuddingion  and  JVilkini%  Cafe,  elfe 
the  Court  will  not  intend  it.    Levinz  for  the  Defen- 
dant, Bi^land  for  the  Plaintiff. 


Crifpe 
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f  / 


*  !*•  252    *  Crijpe  againft  Mayor  and  Commonalty  o/^'Bcrwick 

upon  Tweed. 


Covenant  to 
repair  a 
Uoufein 

JUrwik, 
t  ried  in  Nir- 
tBvmberlatul* 
J  Mod.  36,  37 
J  Sid.  381. 
2  Sid.  36,  37. 
Rafm.  173. 

1  Vent.  5*^,90- 

2  Keb.  414, 

I  Mod.  6,  7. 
Moor  412. 
Cowp.  4;. 


COVENANT,  on  a  Covenant  fuppofed  by  the  De- 
claration to  be  made  at  TTork^  for  Enjoyment  of 
Lands  in  Berwick^  and  iffue,  Tbat  he  did  enjoy.     The 
^'laintiff  fuggcffs,    That   Berwick  is   in  Scotland,   aad 
that  Belford  in  Northumberland  is  the  next  Englijh  Vill ; 
and  prayed  a  Venire  facias   from  Belford,  and  had  it, 
and   the   Iffue   was   tried    in   Northumberland,    of   the 
Neighbourhood  of   Belford,    and   a  Verdid  for   the 
Plaintiff.     And  now   it  was  moted   In   Arreft  of  Judg- 
ment, That  Berwick  is  in  Scotland^nA,  ruled  by  the  Laws 
of  Scotland;  and   Fa6ls  done  there  are  not  triable  by 
the  Laws  of  England,  whereto  it  was  anfwered.  If  it 
fliould  not   be  fo  tried,  there  would  be  a   Failure  of 
Juftice :    For,    i.    The  Mayor    and  Commonalty    of 
Berwick  cannot  be  fued  in  Berwick,  for  then  they  would 
be  Judges  and  Parties.     2>  A  Fa6t  done  in  England  (hall 
be  tried  in  and  by  the  Laws  of  England,  and  not  by  the 
l,zw8  o[  SccJartd.     They  alfo  cited   19 //.  6.  iz.   That 
fo   it  was  of  Things  in   IVales,  before  the  Union  of 
JVnles  to  England  by  the  Stat.  H.  8.  And  that  the  Cafe 
/////.  41  ElizJRot,  630.  between  Shefherdfon  and  Chambers 
did  not  pafs  fub  fileniio,  as  was   objected :  But  to  this* 
was  objc6led.  That  there  the  Deed  was  laid  to  be  made 
at  Belford,  and  the  Trial  was  of  Belford.     Whereupon 
the  Court  inclined.  That   if  it  might  be  tried ,  in  En- 
gland, it  ought   to  be  tried  at  Tork,  where  the  Deed  is 
laid  to  be  made,  and  not  at  Belford;  and   it  was  ad- 
journed.    And  afterwards  in  HilL  zi  &  %%  the  Cifc 
was  argued  %gain,  and  3  Cro.  465*  was  cited.  That  fo 
it  was  of  Wales  and  Ireland  at  the  Common  Law  ;  and 
Mr.  Livefay,  the  Secondary  faid.  That  he  remembered 
fuch  a  Cafe  of  Berwick  {6  adjudged  and  affirmed  in 
Erroi^;  but  it  was  further  objefled,  That  one  of  the 
Plaintiffs  was  dead  after  the  VerdiiSl,  and  before  the 
Day  in  Bank;  to  which   it  was  anfwered,  Th|^t  no 
Continuances  being  entered,  the  Judgment   may  now- 
be  entered  as  at  the  Day  in  Bank,  without  any  Con- 
tinuances ;  and  Livefay,  the  Secondary  faid,  That  fo 

it 
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it  had  been   frequently  done,  as  well  in  cafe  of  the 

Death  of  the  Plaintiff,  as  of  the  Defendant,  *  and  fo    «  p^  253 

the  Court  inclined  to  do ;  but  it  was  further  adjourned, . 

and  afterwards,  as  I  heard.  Judgment  was  given  for 

the  Plaintiff. 


Bijbop  againft  Corbet. 

A  Prohibition  was  prayed  to  the  County-Court,  for  Debt  for 
(laying  a  Suit  there,  inr  Debt  for  Tithes  on  a  Jujl'  Titheg,  if  it 
ichs,  for  that  it  is  not  Dehitum  ex  cantraJiuy  but  ex  de-  ^*  nV*Court. 
ii^o^  founded   on  a  Statute,  whereof  the  Sheriff  has 
no  Power  to  bold  Plea  ;  and  tht  yujlicies  does  not  en- 
large his  Jurifdiftion  to  other  Aftions,  but  only  ena- 
bles him  to  bold  Pleas  of  greater  Suoi|  than  by  his  or- 
dinary JurifdidioR  he  could :  And  it  w|s  further  moved. 
That  the  Prohibition  in  this  Cafe  is  grantablc,  without  No  Prohibi- 
a  Suggeftion  entered,   b^caufe  it  is   in  Nature   of  a  Jjof  f^ja^S' 
Superjedeas ;  which  the  Court  denied  ;  but  they  held  this  vrithout  a 
to  be  a  Cafe  very  confiderable,  and  therefore  direfled  a  Suggeftion. 
Suggeftion  and  a  Declaration  thereupon,  that  the  De- 
fendant  might  plead   or  demur  thereto,   fo   that   the 
Cafe  might  come  judicially  before  the  Court. 


Sir  Henry  North  againll  Cox,  CorrC  Banco. 

TRESPASS  by  the  Lord  of  a  Manor :  The  Defen-  p^^^^.  ^^^^ 
dant  prefcribes  as  Tenant  to  have  the  fole  Pafture  to  have  tli^ 
of  a  Clofe,  omnt  temforranni;  and  the  Court  was  di-  fole  Paftire 
vided  in  Opinion,  Whether  this  Prefcription,  to   have  ^^\^^i^* 
the  fole  Pafture  of  a  Clofe   of  the  Lord  omni  tempore  Yetr. 
tfjiiii,    was  good?    JVyUe    znd  Archer    held   it   good.  Vide  Foil,  a8^, 
Fsugkan,  Chief  juftice,  and   Tyrrel  to  the   contrary;  t^; ^^.^  * 
and  it  was  intended  to  be  adjourned  into  the  Exchequer-  1  vent.  us. 
Chamber,  but  it  was  not.     See   the  Cafe  in  Faughan's  '^.^»  483,  tec. 
Rtp'  251.     And  afterwards  the  fame  Cafe  was  brought  7^6.*'^'^**' 
iathc  King's  Bench,  and  the  Prefcription  there  ad-  Po ft,  268,  260. 
judged  good.  •  .  \  ^ll'ilt 

1  Mod.  74-    Cart.  199,    i  Vent.  383,  to  ^98.     %  Show.  9. 

« 

Sir 
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Marihal  of  the 
King,'s  Bench 
is  within  the 
Stat.  83  tf .  6, 
yet  may  take 
nn  Obligation 
for  better 
Secarinr*  and 
traveriethe    > 
Safe  and 
Favour* 
S.  C»  i  Sid. 

389. 

I  Saand.  161. 
s  Vent.  »37.. 
1  Keb.  |44«. 
Vide  Ante, 
86,  2o9w 
S  Lev.  103* 
1  Mod.  111. 
I  Sanad.  16 1« 
iH,  318* 


*  Sir  John  LerUkall  Sig2iin{i  Caokc. 

T^  E  B  T  on  Obligation  of  3000/.  coi^dltioncd.  That 
•*-^  \{  Algernon  Payton^  a  Prifoncr  in  the  King's  Bench, 
remains  a  true  Prifoncr,  without  making  any  Efcape, 
that  the  Obligation  fiiould  be  void ;  .the  Defendant 
pleads  the  Stat.  23  H,  6.  and  that  Payum  was  a  Prifoner 
in  Execution,  i^nd  the  Obligation  made  for  Eafe  and 
Favour;  on  which  the  Defendant  demurs;  and  it  was 
argued.  That  Prifoners  In  Execution  ought  to  be  kept 
infafeand  ftreigbtCuftody,  andan  Obligation  forgiving 
hem  Libert/  is  void  at  the  Common  Law,  Plowi.  64. 
b.  and  ic  Co.  Beaufages  Cafe  ;  aifo,  the  Marfhal  of  the 
King's  Bench  is  within  the  Stat.  9  Co.  104.  b.  And  the 
traverfing  of  the  £afe  and  Favour  was  immaterial,  for 
it  cannot  he  inteaiied  to  be  taken  for  any  other  Thing, 
and  the  Tvaverfe  ought  to  be.  That  he  took  it  colore 
csfficii :  But  to  this  it  was  anfwered  and  rcfolved.  That 
the  Traveife  of  the  Eafe  and  Favour  is  the  moft  mate- 
rial Thing,  and  it  may  well  be  intend^  to  be  taken  for 
the  better  Security  of  his  Imprifonment.  For  the  Pri- 
foners of  the  King's  Bench  arc  fo  numerous,  that  the 
Houfe  cannot  hold  them,  but  they  are  permitted  to 
lodge  within  the  Rules,  and  therefore  there  is  good  Rea- 
fon  to  take  Security  for  their  true  Imprifonment,  and 
conftant  Ufage  has  been  to  takejuch  Obligations  ;  and 
tttlU  f Q.  y^c.  t.B.  R.  Rot.  1 202.  was  produced  in  Court, 
where  in  the  like  Cafe  an  liTue  was  taken  on  a  Traveife 
of  the  Eafe  and  Favour;  and  thereupon  Verdi6l  and 
Judgment  for  the  Plaintifif:  But  by  the  Demurrer  here, 
the  Defendai;it  had  confeiTed  the  Traveife,  and  (admit- 
ted) that  it  was  not  for  Eafe  and  Favour  ;  and  therefore 
Judgment  was  given  for  the  PlaintiCf. 


*  P-  255 


ff  it,  is 
a^ion«ble. 


*  Suaptr  and  his  Wife  ^gainft  Daviei. 

CA  S  E  for  faying  of  the  PlairitifPs  Wife,   You  ares 
Witchy  and  I  vuUl  fwear  it ;  and  if  you  crofs  me  too 
much,  I  Tvillhang  you  for  it :  After  VerdiSl  for  the  Plain- 


^.  C.  1  Sid.  %96'    %  Keb.  43o*    Vide  3  Lev.  166,  3941  W*    ^f'  *if*f* 


tiff 
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tiff  it  was  moved  in  Arrcft  of  Judgment,  That  jyitch 
is  not  aiStionable,  without  faying  that  (he  had  bewitched 
fome  Perfon ;  for  elfe  it  is  not  Felony  by  the  Statute. 
But  by  the  Court,  although  that  the  Word  IVitch 
alone  is  not  adionable  for  the  Reafon  aforefaid  \  yet 
when  it  is  further  faid,  and  I  will  hang  you  for  it,  that 
(hews  what  JVitch  he  intend^,  vix.  fuch  a  one  as  had  by 
her  Witchcraft  committed  Felony.  And  Judgment  was 
for  the  Plaintiff. 


Sheape  againft  Culpeper. 

IN  Replevin,  an  Avowry  was  for  Rentgrantedby  %  S,  the  Jury  not' 
^  On  Iffue  Non  conceffity  the*  Jury  inquiie  of  the  Value  inquiring  of 
of  the  Cattle,  but  do  not  inquire  what  Rent  was  Arrear,  |he  Rental- 
fo  as  the  Beafts  may  be  fold  to  fatisfy  it  according  to  the  rean  it  can- 
Newr  Statute.     Car.  %.  cap.     And  now  it  was  moved  to  **p'i^^"'*" 
have  it  fupplied   by  a  Writ  of  Inq  uiry,  as  was  done  in  ^7/t  of  in- 
Spfcotfs   Cafe  in  5  Co.  in  a  ^are  Imfediu    (But  by)  the  <luiry. 
Court,  He  may  have  his  Judgment  (there)  according  to  ^'S'  *  ®'^' 
the  Common  Law ;  but  the   Words  of  the  Statute  in  1  vcnt.  40. 
this  Cafe  being.  That  iiJhaU  he  inquired  hy  the  fame  Jury  Raym.  170. 
vihich  tries  the  Wuey  they  doubted  if  it  might  be  fupplied  \^^\'J^^' 
by  a  Writ  of  T«quii7,  but  it  being  a  new  Cafe  they  Buli.  N.P.  58. 
would  advife.      And  afterwards  in  Trinity  Term  21 
Car.  I.    it  was  refolved  after  feveral  Debates,  That  it  ^*?1^*^^' 
cannot  be  fupplied  by  a  Writ  of  Inquiry.  ®  *   /  * 


Wheately  againft  Lane. 

w 

m 

DEBT   in  the  Debet  &  DeAnet)   on  a  Judgment  jxccntor 
againft  an  Executor,    and  counts.    That  he  had  charged  in 
wafted  divers  Goods  to  the  Value  of  the  Debt,  but  ^'^^J^  ^'^- 

Dtvaftavit. 
S,ai  Sannl.  ai6.    1  Sid.  S97*    «  Keb.  544»  ^<*«  Ante  a3i#  «3«-    Vide  ante  845,  «5o» 
i^7,9c.ibid.    %  Lev  40,  116,  1I3»  145»  1S9,  009.    5  Com.  Dig.  9oi.    %  Bac.  Abr.  246, 
S^44%-    DO'ig.  4.  I.  Term  Rep.  146.    Vide  ante   I47>  33^  ^5*    Hob^  906.    1  Sid. 
397.   %  Sid.  104.    1  Saund.  «19.    2  Lev*  40^  iie>  189.    Catt.  2«    1  Lutw.  670. 

does 
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^  The  Defendant  demurs  on  the  Declaration,  and  it  was 

argued^  That  this  A<5lion  lies  not  in  the  Debety  for  if 

fo^  he  ihall,  (may)  charge  the  Executor  of  an  Executor, 

which  cannot  be,*  becaufe  it  is  only  a  perfoual  Tort; 

*  and  9  H*  6.  9.  3  Cro.  530.  1 1  i/.  4.  56.  were  cited  as 

Aathorities  for  the  I^efendan't :  To  which  it  was  an- 
fwered.  That  this  is  more  than  a  perfohal  Tort,  for 
he  is  charged  here  with  the  having  of  Goods  and  con- 
verting them  to  his  own  Ufe:  The  Executors  of  a  She- 
riff Oiall  not  be  charged  for  an  Efcape;  but  if  the 
Sheriff  levies  the  Money  and  detains  it,  his  Executors 
fhall  be  charged  for  it.  I  Cro.  Parkinfon  againll  Guild- 
frrdy  and  as  to  the  Cafe  11  W  4.  there  is  no  Devajlavit 
laid*  But  to  maintain  this  A6tion  were  cited  1 1  i/.  6* 
7,  8,  16,  17,  18.  where  on  a  Devaffavii  the  Executor  is 
chargeable  in  the  Debet  (f  Dettnet,  held  by  Strange^ 
Paft on  Knd  Rahington.  Aad  in  Mich.  1655.  B»  R,  Rot. 
711.  between  Cory  and  Thinne  it  was  fo  adjudged  ;  and 
'  to,  as  was  faid,  had  been  Medgly  sCsife  in  the  Common 

Pleas  before  that  adjudged  ;  and  Harewell  and  Ellis's 
Cafe  in  J5.  R.  Rot.  546.  Pafck.  15.  Car.  %.  And  of  fuch 
Opinion  were  the  whole  Court,  and  gave  Judgment 
for  the  Plaintiff,  Pembgrton  for  the  Defendant 


Jbceciition  to 

iitfiar,  Oj^t 


Anonymous. 

IT  was  moved  to  have  Reftitution  of  Goods,  levied 
by  a  tieri  Facias  out  of  this  Court  in  the 
cftitu  King's  County-Palatine  of  Chejler^  on  a  Judgment  originally 
Poft.  391.         h*<^  ^^  ^^^5  Court ;  for  that  on  fuch  a  Judgment  here 

no  Fieri  Facias  lies  to  a  County-Palatine,  21  H.  8-  35. 
But  where  a  Judgment  is  removed  hither  for  Error,  and 
here  affirmed.  Execution  may  iffue  out  of  this  Court. 
But  the  Court  denied  the  Motion,  and  held.  That  Exe- 
cution may  well  ifl*uc  out  of  this  Court  to  the  County- 
Palatine,  on  a  Judgment  originally  given  in  this 
Court. 


Boliam 
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ASSUMPSIT    and    declares.    That  whereas    the  Jf^mtfit  by  m 
Plaintiff  was  pQffqffed  of  fcveral  Tickets  for  Sea-  ^[e  NaT  s"*^ 
mens  Wages  due  tQ  them>'aud. bad  folicitcd  Sir  George  gitrk*Thit 
Carteret^  Treafurer   of  th6  Navy  for  the  Payment  of  if  he  would 
tbcm,  who   bad   ordered  the  Defendant   hi*   Clerk   to  »?^^  MTftcr* 
pay  them;  the  Defendant  on  the  Plaimff's' requefting  forth*  Pay. 
him  to  pay  them.  In  Confwleration  that   the   Plaintiff  ment  of 
would  no  further  trouble  Sir  George  Carteret  for.  the  T^^^^^efj' 
raymqnt  of  them,  did   allume    (<•  r.)  promile  to   pay  piaintifTwas 
them  to  the  Plaintiff.     After  Verdifl  for  the  Plaintiff  poffeflTei)  that 
on  Nam  Affum^t^  it  was  moved  in  Arreft  of  Judgment,  the!^^a*to3i 
That  here  is  not  any  Conrideratiou.     Fi>Jl^   For  that  conf/dcration. 
it  does  not  appeafi  That  the  Plaintiff  had  any  Intereft  s.  c.  i  sid. 
in  the  Money,  ^nor  Authority  lo  receive  it ;  for  he  does  ^^Keb.  457. 
not  (liew  any   Affignment   of  the  BUU,  uoi*  Lettei  of  iDanv.  61. 
Attorney  or  other  Authority  fov  the  Plaintiff  to  receive  ^'^« '  ^^^^• 
it-     5^<:<?wtfy,  That  though  fhe   >vould  no' further  trou-   is?d.*4r,  89. 
blc  Sir  George^  yet  the  Owners  of  the'  Money  niay  do   ;  vent.  xa.  40. 
it.     But  by  the  Court,  After  a  *Ve relict  it  fliall  be  in-   J  l^^;;^''*^^* 
tended.  That  the  Plaintiff  either  had  an  Intereft  in  the  2  Lev/u^. 
Bills  by  AiBgnment,  or  Authority  from  the  Seamen  to   »  Saik.  »5- 
receive  the  Money,  and  that  the  Defendant  was  ordered  J  ^^^'  *^[' 
by  Sir  George  to  pay  them;  and  that  the  Intent  of  this 
Promife  and  Forbearance  was  no.  other  but  that   the 
Plaintiff  (hould  go   no ^ more  to  Sir  George  for  the  Mo- 
ney, and  thereby  difcover  that  the  Defendant  had   not 
paid  it  according  t^Sir  George*s  Order. 


The  King  again  (I  Twijleton  and  others. 

INFORMATION,  for  that  the  Defendants  ufing  to 

come  and  to  be  entertained  at  the  Houfe  of  another,  infornution 

2itn7frtiwf  feduccd  his  Daughter,  being  his  Heir  appa-  ^^l,' h^'^'J-^^ ^ 

rent  to  a  great   Eftate,    to  marry   him ;  and   that  the  marry^him.'** 

J)efendaDts   Twijleton,   an4    the  others,    without   the  s.  c.  isid. 

''  387. 

a  Keb.434.4s8.  Vide  I  Sid.  363.  3  Keb.  loi,  193,  262,  70S. 

Vol.  I.  S    ,  Father's 


MiA,  ao  Car.  IL  M  B.  R. 

• 

Father^s  Aflent,  carried  the  Dtnghter  from  her  Fathet^s 
Houfe^'and  the  Defendant  Twsjietcn  married  her:  And 
on  a  Trial  at  Bar  it  apeared  in  Evidence,  That  tl^e 
'  Defendant  Ttvijtetonhtltig  a' remote  Kinfman,  and  of 
fmall  Fortune,  and  being  frequently  entertained  at  the 

P.  258  father's  fioufe,  fnadfe  Love  to  the  Daughter  ;  but  ♦  no 
troof  was  of  any  Seducem^nts,  but  eo&ltodii  <ion\pli- 
ments  among  young  t^eople ;  and  it  vras  cSextA  in 
tvidence.  That  the  Encoutagcment  to  this  Affair  pro- 
ceeded  from  the  Daughter,  whom  the  Falhef  intended 
to  marry  to  another  Kinsman  of  his  own  ibl^aue,  of  a 
more  confiderable  lEAate,  whom  the  Daught(br  did  not 
love  fo  well :  And  that  the  Daughtet  by  Agreetticfit 
between  het  and  th^  Defendants,  weht  from  het  father's 
Houfe  to  a  f  lace  appointedi  and  thdrt  rn^t  the  Defen- 

.    .  dants,  and  "was  matried  to  the  DefeitdaWt  ^'i/f^(»i ; 

whereupon  the  Court  direi^ed  th6  Jfuty,  That  the 
Daughter  •  bdhg  of  tendei:  Yeirs,  vh.  about  fijtt^eu, 
and  a  great  Fortune,  this  ^as  an  Offctict  irt  the  Defeti- 
d^nts  wifhiil  the  InfoVpnation,  and  that  thi^  Ought  to 
find  them  guilty;,  wht'dH  they  indeed  did,  but  It  feetted 
with  i'otne  l>aabl :  An5  afterwirds,  befbi'c  aOV  tint 
imi^ofidd, .  the  Partids  agreed. 


c 


•  .  . 


*       ♦  '■     t  I 


•    't      ■  . 

^  .    i'  .• 


f 


;1  •    \  •       '    • 


.1 


Tcim. 


i    ^59    ) 


Term.  San6t.  Hill. 


ANNO 


20  &<2i  Cvt.  II.  ia  Baoco  Regis, 


Thurjby  agaiaft  flaHt. 

POVENANT,  and  declares.  That  the  lEarl  of  tincoln  .  -.  „      - 

was  feized  of  Lands  in  Lincolijhhe ;  and  at  Lottdon  ^  ^Triioa, 

made  a  Lcafe  tendering  Rent,  ana  that  the  Tenant  co*  fhtll  have 

Tenanted  to  pay  the  Rent,*  and  that  afterwards  the  Earl  ^®^* ft*"u 

granted  the  Reverfion  to  the  Plaintiff,  and  for  Non-  iSifce  where 

payment  of  the  Rent  the  A6lion  was  brought  and  laid  the  Leafe 

in  London.     The  Defendant  pleads  a  Surrender,   on  J[Jcr"'f*'ijf 

which  Iffue  was,  and  a  Verditt  forthe  Pl-*inti8f;  and  it  Debt. 

was  mcrved  in  Arrcft   of  Judgment,  That  the'  Aftioft  s.c.  tsid. 

being  brought  hj  the   Affignee  of  the  Reverfion  ought  fl^^^  240' 

to  be  laid  in  Lincoln/hire^  where  the  Land  lies,  (upon  ^%y, 

the  Privity  of  the  Eftate)  and  irot  at  London,  upon  the  *  ^cnt.  10. 

Privity  of  Cbntrafl)  where  the  Lcafe  was  made,  and  548*463?^' 

cited  I  Cro^  Board  againft  Cudmorn  ;    Debt   for  Rent  %  Danv.  ^41, 

ought  to  be  brought  by  the  AffignW  in  the   County  ^?'     \^  . 

where  the  Land  lies,  on  thfe  Privity  of  Eftate :    To  3^.*  * 

which  it  was  anfwetcd  and  refolved  by  the  whole  Court,  5  Co.  18. 
That  Debt  lis  maintainable   only   upon  the  Privity  of  j^'ui^'if^* 

Eflate,  and  goes  with  the  Reverfion  at  Common  Law,  243.  ^ 

I  And.  81,  8a. 
Owen  41,  &aym.  a|o.  1  Veot.  xo.  Moor.  I59>  S4S»  876.  A&tQ  4^  Cowp.  ^^3.  pouc. 
^h*  4^l>  764.  X  Cooi.  Dig.  574*  .3  Term.  Hep*  697.  .      -  , 

S     2  and 


UiiL  20  &f  21  Car.  IIWw  B.  R. 

And  that  an  Affignce  could  maintain  it'befoie  the  Su* 
tutcupon  the  Privity  of'Eftatej  and  Perception  of  the 
Profits  5  but  Covenant  did  not  go  to  the  Ai&gnee  before 
the  Statute,  becaufe  it  lie^only  on  the  Privity  of  Con- 
trad  ;  knd  though  now  by  the  Statute  the  Covenant 
paAes  to  the  Affignce;  yet  the  Nature  thereof  is  not 
altered  hy  the  Statute,  but  it  is  ^aifignable  only  as  a 
Contraa,  and  therefore   ought  to  be  brought  where 
P.  260    the  •  Contrafl  was  made ;  and  theie  is  a  great  Difference 
between  Debt  for  the  Rent  which  arifes  out  of  the  Pro- 
fits of  the   Land,  and  Covenant  which  is  a  collateral 
Thing,  on  which  only  Damages  are  to  be  recovered. 
%  Cro.  Batchellor  againft  Gage.     Covenant  lies   i^gainft 
the  Leffee  after  affignment  of  the  Term,  and  Acceptance 
of  the  Rent  from   the  Afliguee  ;  but  Debt  does  not  lie. 
2  Cro.  Bteii  againft  Cumherland,  and  HilL  15  Car.  a-  5. 
R.  Rot.   125ft.     That  Covenant  lies  on  the  Privity  of 
Contrail  after  Affignnient ;  whereupon  Judgmcu^t  was 
given   here  for  tlic  Plaintiff  by  the  whole  Court,  on 
Vhich  the  Defendant  brought  a  Writ  of  Error.     But 
as  I   heard  the  Parties  agreed*     ^onss  for  the  Plaintift, 
iSfl/zrf^rj  for  the  Defendant.  * 


Sir  Thcophilus  Biddal^h  againft  Temple. 


Debt  on  ± 
Judgment  in 
Covenant  for 
the  Damages 
recovered, 
and  Judg, 
meht,  and  in 
'knot  on  the 
Judgment  in 
Debts  Bail/ 
on  the  Stat. 

Ante  245,  IBS* 
Fl^^  268, 


T)EBT 


on  an  Obligation  for  Performance  of  Cove 
nantSy  and  a  Breach  alCgned,  IfiTue,  and  Damages, 
and  Judgtnent  for  the  Plaintiff,  and  Debt  brought  qn 
that  Judgment,  and  Judgtnent  by  Default ;  and  Error 
being  brought  of  "this  laft  Judgment,  the  C^uetb'on  was, 
Whether  the  Plaintiff  in  the  Error  fhouHS  find  Bail 
on  the  Stat.  3  J'ac^  \  i  For  it  Vas  agreed,  not  to  be 
within  the  Stat,  of  13  Car.  2.  And  it  was  objected, 
T^at  the  Original  of  this  A|ftion,.,lpeing  founded  upon 
Covenant,  vas  not  within  any  ot.  the  Words  of  the 
Stat,  of  3  y^c.  I.  ^hich  mentions  A<9ions  of  Debt 
Tor  Payment  of  Money  only,  or  for  Rent  or  ContraA 
f#>r  Money,  and  that  this  is  hone  of  them  ;  und  hereto 
!/  wyjden  inclined.  But  by  Kelynge  and  MaretoH,  .This 
laft  Adion  on  which  the  Error  is  brought  was  for  Mo- 
ney only  recovered  by  the  firft  Judgment,  and  within 

the. 


m.  Z0&  ii  Qxr.ll.mB.R. 


the  Words,  ContraSs  far  Money  i  and  ruled.  That  Bail 

fliould  be  found.     See  Mich.  ^9.  Car*  a.  B*.  R.  Taylor 

ggimd  Bak^r,  Judgpient  in  Debt  on  an  Obligation  for  9jo.9^,pt. 

Payment    of  Money,    and   Debt   brogught  upon  that  ^:«/.cv.9oSi 

Judgment,  and  another  Judgment   thereupon  ;  and  in 

Error  on  the  latter  Judgment  it  wits  doubted,  whether 

Bail  fliould  be  found* 


•'*   Barnes  againft  Bruddel,  ♦  P  161  * 

CASE  for  faying  of  her,  being  a  Virgin   of  good  shehnJ^ 

Fame,  Shf  was  with  Child  by  Simons;  whereby  (he  P'^* 'TJJS''** 

was  in  Jier  Parents  Difpleafure,  and  in  Danger  vof  be-  [J^  Favour 

ing  put    out  of  their   Houfe :  Afterwards  Judgment  of  her  Pa-' 

was  ftayed,  for  that  the  Words  are  nqt  adionable,  there  '^/'»  ^^   • 

being  no  Lofs  of  Marriage,  which  was  the  fole  Rea-  3.  ^  ,  y^^^, 

fon  of  jinfif  Davies's  Cafe;  and  the  Cafe  in   i  RolL  35.  4- 

An  Aftion  for  faying.  She  was  with  Child,  whereby  fte  *  ^^^^^ 

loft  the  Society  of  her  Neighbours,  held  not  to  be  Law  ;  vide  1  Kol. 

but  that  3  Cro*  639.  She  had  a  Child,  and  ifjhe  have  Ab.  19,  37, 

not  a  Chilajhe  has  made  it  away,  may  be  Law,  becaufe  ^I^^**^'  ^ 

it  imports  Felony^  1  vcnt.  4. 

I  Com.  Dig. 

But  Note,  In  that  Cafe  lofs  of  Marriage  is  laid  alfo.  ^^j^^.  ^^^ 

5o|. 


Parker  againft  Amysy  £sfc, 

DEBT  aga'nft   two   as  Executors ;  they  plead  a.  ^ebt  againft 
Judgment  agaiqit  one  of  them  as  Adminmrator :   twoExecu- 
The  PlaintifiF  demurs  ;  and  it  was  objeded,  i.  Becaufe   w".  tiiey 
th  Aflion  and  Judgment  is  againft  him  as  Admlniftra-   Ji^i  aga^Sft  '     . 
tor,  which  he  could  have  ayoirled  by  p1eading*in  A-   oneaaadmi- 
batement.  That  he  was  I^xecutor.     %.  That  was  only   "ift^^or.  "<* 
againft  one,  which  does  not  lie  without  the  others  i   &,Vi  Sid. 
to  which  it  was  anfwered  and  rcfolved.  That  the  Jfidg-    404- 
nicnt  is  wejl  pleadable  in  Bar  ;  and  as  to  the  firft  was   Vide  ante,  15^, 
?ited  3  Cro>  646.  adjudged  in  Point,  and  the  Cafe  of  cio.  EUr.  41. 

1  Danv.  f%%, 
/ioeRavm.  153.  Vaugh.  104.    i  Mod.  165.   Cro*  XUz.d46,  5^5^   9  Lev.  40..  4  Mod.  29^ 
|I<?.3ii.  iMod.  36*   I  (.utw.  &4C.  Cart.  221  •  Stra.  409, 

fVheatly 


ISIL  JO  tf  41  Caf.  II  h  B.  It. 

W^%Mtfy  ^ni  LoMe  in  this  Coun,  ani  t3i,l$$.  And 
as  to  the  ad  Points  3  Cro^  437.  And  although  the 
A£lioii'i»a$  not  'well  brought,  yet  the  Defendant  Mas 
not  obliged  to  plead  in  Abatement,  and  put  hirofelf 
to  greater  Charge,  for  as  niueh  as  there  was  a  trae 
Debt  due,  and  a  Recovery  had  upon  tlie  Right  of  the 
Debt. 


♦  P-  262 


Cafe  aplnft 

•  Foreigner* 
for  ufmga 
Trade  in  a 
Mar^et- 
TowRt  vhare^ 
by  the  Plain- 
tiff, a  Free- 
ntan»  liad  lefa 
Tra^dk 

y.  C.aKek. 
464. 

•  Cro.  Klii.      ' 

.  Lutw*  SaSf 


^ 


*•  Wiknott  agaioft  Nixon. 

^ASE,  That  tJi^hereas  in  Derby  there  la  a  Cuftotnt 
.  That  every  ]^atcher  in  Derby  having  ferved  aft  Afw 
prenti^e(hip  for  feven  Years,  might  ufe  that  Trade 
without  Damages  of  another,  or  fron^  another ;  that 
the  Defendant  tiot  being  a  Freeman  nor  having  ferved 
an  Apprent'tcffbip,  foW  Flefh  in  Derby  fuch  a  Day,  not 
being  a  Maikct-Day,  whereby  the  Plainti£(  could  not 
fellfo  much  as  othei^wife  be  might,  to  his  Damage^  &c* 
The  Defendant  demurs  :  iji-  tiecaufe  the  Cuflom  is 
not  laid  poiitivtly  in  Fa6t,  That  he  did  ufe  ;  but  only 
potentially,  That  he  might  ufe  22^.  4.  a^ijif.  There 
is* no  By-Law  to  reftrain  Foreigner  from  felling  ;  and 
Without  a  Cuftom  or  By-Law,  any  Foreigner  may  fell 
in  Market-Towns, '  except  on  the  Market-Days.  %^y. 
That  he  fold  Flefh,  is  not  fuflBcient ;  for  it  may  be  a 
Horfe,  or  a  Dojg  ;  And  upon  thefe  Exceptions  Judg- 
ment was  given  for  the  Defendant* 


Fm'th  agalnft  Stanton. 

ASirafiger  jSSVMPStT,   for  that    the  Defendant's    Tcftator 

F^*^"^'  ■  -"  .being  indebted  to  a  Stranger,  who  afligned  the 

he  wm  ac.  I^ebt  to   the  Plaintiff,  and  authorifed  him  to  receive 

cept  him  for  it ;  the  Defendant  being  the  Executor,  Promifed  the 

w'av^'^c  Plaintiff,  That  in  Confideration  he  would  accept  him 

8^0%' Keb.  for  his  Debtor,  to  pay  it  to  the  Plaintiff:  And  upon 

4^5.  Demurrer  it  was  adjudged  for  the  Defendant.     Far  here 

I  Saund.  210. 

I  Jo.  8y.  Vide  ante,  14S.  1  Vent.  9. 15,  154.  ^Vcttt.^!.  Hard.  75-  Which  7,  Style 
249.  1  Sid.  396.  I  Mod.  u*  I  R'ol.  Ab.  79,  60.  Ante,  1S8.  Bnr.  Re^.  263P*  Doog^ 
269.  Cowp.  548. 


IS 


mi.  20  &  21  Cv,  U.  mB.IL 

is  no  Confideratioo  of  ForboaFtnee*  but  to  aecept  htm 
for  hifi  Debtor,  which  he  is  not ;  for  be^s  Aill  Dcb-f 
tor  to  the  iirft  Creditor  :  And  the  Authority  to  receiv^ 
it  is  determined  by  the .  Death  of  the  Teftator,  and 
differenced  it  from  Ruffd  and  Haddack's  Cafe  ami^,  where 
ht  vho  bad  the  Authority  to  receive  tbc  Debt  before. 


Jary  agaiaft  Piwly^  •  P.  263 

EJECTMENT,  and  on  Not  guilty  and  a  Sj^ecial  A  Copy. 
Vefdift  the  Cafe  i^as  :  A  Copyholder  of  Inhe-  ^JT^ed  o^Ki- 
ritance  is  convi6led  of  Felony,  and  has  Clergy  allowed  lony  has 
before  Attainder  ;•  and  if  this  be  a  Forfeitnre  of  his  9}^^*Sf' 
E*ate,  fo  ttut  the  Lord  »ay  enter  without  a  Speci-  of  the  S^y-** 
al  Cufiom  :  And  it  was  argued^  that  it  is,  for  it  is  a  hold.  \ 
Determination  of  the  \\^ill.     5  Co.  01and*s  Cafe,  4  Co.  \^l^^ 
Brown^sCtSc*  "l    Leon,  i.  A  Copyhold  is  forfeited  by  Vidc«nte63. 
the  committing  of  Felony,  i  B^\ft»  13*  A  Copyholder 
C(mvt6^ed  of  Felony  is  difabled  to  be  of  a  Jury,  jand 
fo  he  cannot  do  his  Service  to  the  Lord..   But  on  the 
other  Side   it  was  faid^  That  a  Cdnvidlion  does  not 
dlfable   from  ferving  on  a  Jury  ;  and  fo  inclined  the 
Court ;  and  as  %o  the  Cafe  \x^  1  Lfon*  there  is  a  Cuf- 
tom  found,  which  is  not  fo  here  ;  and  the  Court   in- 
/dined  ftrongly.  That  it  is  not  any  Forfeiture  without  a 
Special  Cuftom  :  But  pp  the  Ii^portunity  of  Counfel 
it  was  appointed  to  be  argued  again  at  Par  the  nex( 
T^nn* 


on  a 


Salmon  againft  Smith 

DEBT  for  Rent,  and  declares  on  a   Leafe  of  four  i>cbt 

Acres  of  Land,  at  1;/.  Rent,  and  for  Rent  arreaf  Leaf*  of  fo^ 

he   brought  the    Afiion:    The  Defendant  pleads  to  ^^i^^^ll 

Pan  Nil  dcbet^  and  io  tlie  IU£duc  he  pleads,  That  pictds  that 

the  Leafe  was  of  the  faid  four  Acres>  and  of  one  Acre  t^«  i^a^c 

»ote ;  ftnd  that  before  the  &ent  was  awear  the  Plain-  A^^tl^nd 

•k^^cA*.    .        '  *  '  ain  Entry  In 

iMune*^  xSid.40i.  Raym«  175.  r  ^      .       t- 

liff 


•  p.  264 


■  Pajtk.  21  Car.  11.  in  B.  R. 

m 

tiff  entered  Into  the  fifth  Acre :  On  which  the  Plaintiff 

4 lemurs  ;  and  the  Reafon  fhevn  on  the  Ai^ument  was, 
or  that  he  did  not  traterfcy  that  he  demifed  the  fouf 
Acres  only :  But  on  the  other  Side  it  was  faid  for  the 
Defendant,  That  the  traverfe  ought  to  have  come  on 
the  Plaintiff's  Part,  viz*  he  ought  in  his  Replication 
to  have  maintained  the  Leafe  in  the  Declaration,  and 
have  traverfed,  that  he  demifed  the  fifth  Acre  To  ♦ 
which  it  was  anfwered.  That  that  would  be  a  Depar- 
ture  from  his  Declaration,  and  therefore  the  TriCverfe 
ought  to  be  on  the  Defendant's  Part ;  for  when  lie 
pleads  another  Leafe  than  that  upon  which  the  Plain* 
tiff  declared,  he  ought  to  traverfe  the  Leafe  on  which 
the  Plaintiff  declared,  viz.  to  plead  the  Leafe  of  tha 
fifth  Acre,  abfquc  ho^  that  he  demifed  the  four  ^cres 
oirly  :  And  fo  held  the  Court,  and  gave  Judgment  for 
the  Plaintiff- 


i^— «i^^ 


•  p.  %6i 


Termino  ^afchae, 


ANNO 


21  Car.  n.  in  Banco  Regis. 


Man  againft  Oaoptr, 


AAofParM*.  ASSUMPSIT  for  Money  receiyed  to  hUUfe,  «n4 
menttocon-  ■"  Verdi^  and  .Judgment  for  the  Plaintiff;  and  there- 
yim*nd',o   .upon  Error  brb'ught,  and  it  was  moved  to  have  it  allowed 

{ll!  ne«  Slffiov.  fl-n  contlnu.  tUl  tb.  iad  of  the  ««t  ScffioB  irtUch  begin,  .te  «>«• 
three  Yem.    8.  C  «  Keb.  49S> 

without 


Fafch  %i  Car.  M.  in  B.    R. 

wkfaoat  Bail,  for  the  Statute  17  Car.  2*  which  appoints 
Bail  in  this  Cafe,  was  only  to  endure  for  three  Years, 
and  to  the  End  of  the  next  Seffion  of  Parliament ;  and 
that  the  next  Seffion  after  the  three  Years,*  ended  the 
firft  of  March,  21  Car.  2.  But  by  the  Court,  Although 
that  this  laft  Seffion  ended  the  fitft  of  March,  11  Car.  2. 
and  that  was  after  the  three  Y'ears,  yet  that  Seffions 
Gommenced  within  the  three  Years,  and  the  Statute  is 
to  be  intended  of  a  Seffion  which  commenced  after  the 
three  Years  ended  afterwards ;  and  not  of  a  Seffions 
which  cojnmenced  within  the  three  Years,  and  ended 
after  the  three  Years.  And  fo  it  was  refolved  in  the 
Coifimon^ Pleas  this  very  Term,  as  Lockhaut  the  Pro- 
thonotary  informed  mei 


Stone^B  Cafe. 

A  Writ  of  Privil^c  was  granted  for  exempting  hinr  ^^^^^^^ 
^^  from  being  Reeve  to  the  Lord  of  the  Manor  of  Copyholder. 
Barrow  an  the  HHl,  to  colleft  the  Lord's  Rents  there,  mWileged  from 
hc.beinjg  an  Attorney  of  this  Cdurt ;  and  though  it  was  cttftorS^^***^ 
objefled.  That  *  he  was  a  Copyholder,  and  was  by  s.c.i  Vcn. 
Cuftom  to  ferve,  as  a  Thing  incident  to  his  Eftate,    *P*  266 
created  by  the  fame  Cuftom,  and  alfo  faid.  That  he   16, 19. 
may  execute  it  by  Deputy;  yet  the  Court  granted  the  *Kcb.48^, 
Writ :  For  as  to  the  firft  it  was  faid.  That  the  Privilege  K^fml-f^g. 
of  this  Court  is  as  ancient  as  the  Cuftom  of  any  Manor ;  vide  «nte  233* 
ifA  as  to  the  fecond,  he  is  refponfible  for  his  Deputy. 


Term. 


L 


(     467     ) 


Term.  San6t.Trin. 


ANNO 


19  Car •  II.  in  Banco  Regis. 


■•.•*****P^-^^"-*»-"^P»WWP» 


Jurado  againft  Gregory. 

Suit  hwe  for  A  P>*ob>bitioii  vas  prayed  to  the  Adaairalty  on  a  Sug- 
e^ccntine  a  fcAion,  That  the  CoBtra6l  wms  made  on  Land  at 

Sentence  in  Malaga  in  Sfain,  to  receive  Merchandizey  on  Board  s^ 

of*!s^i^^foi^  Ship  there,  and  to  carry  tljem  to  another  Pla<:e:  To 

a  Thing  done  irhich  it  was  faid.  That  chough  the  Cofitraft  va$  fo 

«PJU»  ^^^4^^  made,  yet  there  was  a  Sentence  on  a  Suit  in  the  Admi'- 

S.^C«  i  Vent,  y^jjy  j^  Sfaiftf  and  the  Suit  here  13  no  moto  tha^  to 

J  Sid.  418.  eicecute  that  Sentence  here,  and  in  fuch  ^  Cafe  no  Pro^ 

6ia*^  *""  bibition  lies ;  and  cited   1   RM,Akr.  Tit-  Co^ris^  f^. 

Vide  ante,  243.  Admiralty^  to  be  in  Point ;  and  to  that  th«  Court  in- 

Trin.  ao.  clined:  But  then   it  was  faid,  That  the  Sentence  there 

Turner  Cg  ^^^  ^^^  peremptory  and  final  to  pay  •any  Thing  for  the 

U  Raym.  473.  Non-performance,    but  only  Interlocutory,   That  he 

a  Shnw.  338.  {hould  receive  and  carry  the  Goods   according  to  the 

aoS.*"*  *'^*'  Agreement;  but  here  the  Suit  is  for  Damages  for  not 

Hob.  ia»ii5*  receiving   and  carrying,  for   which  ah  ASiou  on  the 

1  Salk.  35-  Cafe  lies  : .  Whereupon  it  was  ruled.  That  the  Plaintiff 

1  Ton/^!6^  fhould  declare  on  the  Suggeftion,  fo  that  on   Pleading 

%  Will.  23.  the  Matter  might  come  judicially  in  Queflion* 


Cafili 
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*  Cafile  againft  Wi/Ur  Executor  of  Wilhr^  •  P  268 

w 

TH  E  Defeadant  was  fued  in  the  Palace-Court  as  j^^  £,eeutor 
Executor^  and  was  tbcre  compelled  to  find  Bail  ^nds  B«il  in 
according  to  the  Couvfe  of  that  Court;  he  removes  the  inferior Coorr, 
Caufe   by  Habeas  Corfusy  and  now  the  C^ueflion  was,  being  r^movei 
Whether  hcfhoald  find  Special  Bail  here?  And  refolved,  heihaJi  not 
He  fliould   not :  For  tho'  it  be  generally  ufed,  Xhat  ^°^  BaiUbovc: 
when  a  Caufe.  is  removed  by  Habeas  Corpus  to  find  Bail  ry^heid^jT^'*' 
in  all  Cafes  where  Bail  is  found  -ip  the  Inferior  Court,  Tvtyfden,  Ant4 
jtt  this  (hall  not  extend  to  the  Cafe  of  ap  Executor,  jfrfj}j^'J^ 
where  the  Caufe  did   not  require  Special  Bail  by  the  gainftii^^. 
Courfe  of  die  Court,  except  in  the  Cafe  of  a  Devafia--  s.  c  i  Sid. 
viu    But  in   other   Cafes  where  Special  Bail  is  found  J  xeb  < 
below  it  fholl  be  found  here,  altho*  the  Caufe  of  Aftion  Vide  iit. 
be  of  a  Icfs  Sain,  than,  by  the  Courfe  of  this  Court,  ^^P*  ^•^'«  ' 
Special  Bail  is  to  be  found.  ?  f  »[«•  |;|^^ 

418. 


I 


RfUr  againft  North. 

N  Replevin   the    Defendant   makes  Conurance   "'for^fhcfoie* 
_L  Bailiff  of  Sir  f/^«r;y  iVbrMj  for   Damage   feafant  in   Pafturefor^ll 
his  Freehold  in  Deify  Parcel  of  a  great   Farm   within   the  Year, 
his  Manor   of  D.  the  Plaintiff  in  Bar  of  the  Conu-   ll^''^""'^' 
xance  faid.  That  there  are  divers  Freehold  and  Copy-   iVent.383. 
hold  Tenement?   within  the  Manor,    and   that  he  is   iSaund.  350* 
fcizcd  of  a  Freehold  Tenement  there ;  and  that  he,  and   l^y   '  ^'^' 
the  other  Freeholders,  and  all  thofe  whofe  Eftates  they  Vaugh.  %su 
have,  Time  out  of  Mind,  &c.  together  with  the  Copy-  ^tj^*^*!^    . 
holders,  have  had  folam  &  JefUralem  fafiuram  of  the   324. 
(aid  Place,  omni  anno  omni  tempore  anni ;  and   then  he   2  Lev.  %. 
pleads  a  Cuftom,  That  the  Copyholders,  together  with    *  k/JJ' ^^^ 
'  the  Freeholders,  Time  whereof,  ^c.  have  had  folam  ^  842- 
jefaralcm  faff uram  omni  anno  omni  tempore  anni,  £s?c.  on    y^««t*  "iS» 
^hich  Plea  in  Bar  the  Plaintiff  demurs  generally  :^  And   I  f^^,  ^ 
firfi^  Exceptions  were  taken  to  the  Pleading,  vis.  |.   Ante,  176, 
The  Prefcription  in  himfelf,  and  all  the  Freeholders,   «3.^^ 
is  not  good,  for  each  ought  to  prefcribe  for  himfelf,  and   *^  p^'  ^V 
ftotfor  Kimfclf,  andall  the  other  Freehold<ers.  2.  *  He  *  ^^" 

prefcribes 


L  ■ 


Trin.  91  (kr.  II.  in  B.  R* 

^  prcfcrib.*8  for  himfclf,  and  all  the  Freeholders,  toge- 

ther With  the  Copy*hoIdeTS;  and  yet  he  lays  a  Caftom 
for  the  Copyholders,  together  with  the  Freeholders, 
and  lo  mixes  ^  Prcliription  and  a  Cuftom  tf>^ethcr, 
A  PrcfcTiptJon  ''"^^^^^  cannot  be;  for  the  one  is  laid  in  the  Pcri^n,  and 
by  Freeholder!  ^hc  Other  in  the  Place,  But  he  ought  to  have  faid, 
Oo^^hSif  ^^'^  ^.^^^  ^^*  *"^  alltbofcwhofe  Eftate  he  has,  together 
joined  in  1*  with  the  Freeholders,  and  Copyhold r*rs.  Time  out  of 
PJet.  Mind,  E^c.  have  had,  &r.     i>ut  the  Court  oyer-iulcd 

the  Exceptions, ^bn  a  Cafe  between  KettUhmrQugh  and 
^elh  Trin,  165^.  Rot,  549.  where  luch  Pleadin»was 
adjudged  good.  And  (then)  as  to  the  Mauer,  it  was 
argued.  That  the  Prefcnption  to  have  Jolam  fajluram^ 
and  exclude  the  Lord,  is  not  good ;  for  which  Pur* 
*  pofe  were  cited   Fxtz,  Frefcripiion  51.  Kvu  45.  Co.  Lit* 

IZZ.  Yilv,  1^9.  a  Cro,  208.  Telv.  18''.  2  O-7.  lf^6^ 
from  whence  they  inferred.  That  the  Tenants  might 
prefcribe  to  have  Part  of  the  Profits  for  Part  nf  the 
Year  I  but  here  it  is  to  exclude  the  Lord  from  all  the 
Profits,  and  is  like  aCuftom,  to  have  al!  tfic  Common, 
and  exclude  the  Lord.  But  to  this  it  va^  nnfwercd, 
and  refolved,  That  this  is  not  to  excludr  the  Loid  from 
all  the  Profits/ for  he  fhall  have  the  Mines,  t'je  Trees, 
^(:.  and  it  is  not  like  a  Prefcription  to  irave  ihe  whole 
Common,  and  to  exclude  the  Lord,  for  that  is  repug- 
nant; for  in  all  Cafes  of  Common  the  Lovci  is  to  intern- 
common  with  the  Tenants,  in  the  Nature  of  Common- 
er, and  therefore  to  exclude  the  Lord  is  repignant  to 
the  Eifence  of  Common;  and  Judgment  was  ^i\en  for 
♦he  Defendant.  See  Vaugh,  Ref,  251-  whert  ttie  Court 
was  divided  in  a  like  Cafe,  in  Cqmmuni  Banco,  vh. 
Vauchan  and  77rrf/againft  the  Cuftom,  and  Archer  ^Vii. 
Wylde  for  it.  And  fee  hereafter  in  Eajler  Term^  ix 
Car.  2.  B.  R.  between  Hopkins  and  Rohinfon^  fuch  % 
CuRom  admitted  to  be  good. 


*  P.  2*"0  *  freemap  againft  Barnes. 

tetfc  for  TOO  T7RROR  of  a  Judgment  in  EjetSment  in  tfre  Corn- 
Years  inTruft  XLi  nion  Pleas,  where  on  a  Special  VerdiA  the  Cafe 
ve'rOrilT;  He^^'  was  this.     TJic.Marquefs  of  JVinckeJter  bejng  feifed  in 

ii\  Revf  rfion 

Leafed  for  54  Yean,  and  levies  a  Fine  to  corroborite  tor  iqo  YeaT$,  be  it  barred 
thereby.  S.  C  i  Sid.  34Q,  458.  1  Vent.  55,  80,  88.  %  Keb.  5*i,  650,  59^  Cart.  \^U 
105.     Hard.  400,  401,  ^c.  Hard.  400,  40X. 

fee 
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Fee,  made  a  Lcafe  for  too  Years  to  attend  the  Revcr- 
fion,  the  LeDcc  a6lually  enters  and  makes  a  Lcafe  for 
54  Years  to'  the  Defendant  in  the  Ejeflment,  and  for 
Confirmation  of  the  Term  of  54  Years>  levies  a  Fine 
fur  Conuzanct  de  Droit ;  the  I^effee  for  54  Years  enters, 
and  the  LefTee  for  100  Years  being  out  of  Poffeffion, 
afligns  his  Term  to  the  PlaintiflF  in  Ejeftment,    againft 
whom   Judgment   was    given  in  the  Common   Pleas, 
trhereupon'he  brought  Error,  and    two   Points  were 
twice  argued  at  the  Bar  in  this  Term,  and  Michadmas 
following,    by  yones  and   Ijivinz  for  the  Plaintitf  in 
Error,  and  by  IVinnintiton  and  Finch,   the  King's  So- 
licitor, for  the  Defendant;  and  two  Queftions  were 
nade,   i/,  If  the  Fine,  and  live  Years  Poffeffion  barred 
the  Leafc  for    100  Years?  idly^  If  the   Affignment  by 
the  Leflec  for   100   Years,  the   Leffec  for   54  Years 
being  in,  and   he  out   of  Poffeffion,  be  good  ?  And  as 
to  the  Srft,  It   was  argued  for  the  Plaintiff  in  the  Fr- 
rori  That  the  Marqucfs,  by  his  Entry  on   the  Leffec 
foT  100  Years/  was  not  aDiffeifor,  the  Revcrfion being 
in  himfelf,  but  was  Tenant  at  Will  ^  to  the  Leffee  for 
loo  Years.    Liu  Se&.  462,  463.    2rf/)',  That  the  Mar- 
quefs  by  making  the  Leafe  for  54  Years,  cannot  be  a 
DiffeifoT  for  the  £am«   Reafon*     And   the   Leffec  for 
Yeara,  or  at  Will  of  a  Stranger,  making  a  Leafe  for 
Years,  is  not  a  Diffcifor  whhout  an  Intent,  or  at  moft 
at  the  EleSion  of  the  Party.     Co.  Lit.  153.  h.  Cro.  Car.   Cro.  Car.  303, 
Slundtrn  z,^2iinf{  Baugh.    2  Cro.  Powfly  again  ft  Blackrrrart.   3i4- 
3%,  That  the  Fine   is  no  Bar,  becaufc  the   Leafe  for  y •!;{„*;•,%% 
100  Yeai-s  was  not  dif placed  (diverted)  either  before,  or  5  Com.  Dig. 
by  the  Fine.  5  C/J.  Rep.  Scffin's  Cafe,  o  Co.  Pod^er's  Cafe.  478-- 
1  he  Conusor  being  Tenant  at  Will,  it  was  notfuch  an   1  Burr.  60, 79, 
Ei^ate  as  would  pais  by  the  Fine ;  for  if  Tenant  at  Will   m. 
levies  a  Fine,  That  the  Parties  had  nothing,  &c.  may  be   cow76of  702 
pleaded  thereto.  But  (here)   theConuzor  had  alfo  the         "  9  ♦ /©«. 
Reverfion  in  Fee  which  paffcd  by  and  fatisfied  the  Fine,  YcVrt  noi'"^ 
but  did  not  touch  the  Leafc  at  Will,  or  for  Years;  and  beingin  aftuai 
as  to  the  Opinion  in  the  Cafe  of  I/ham  and  Morris  to  the  J'*^  J*®"*  *^" 
contrary,  that  was  btit  a  fudden  (*  Opinion)  and  (only)  [fuiU?^"™' 
on  Evidence;  audit   would   be  very  inconvenient  if  a     ♦  p^  211 
Fincfliould  bar  Terms  for  Years  (fettled)  in  Truft  to 
attend  the  Inheritance;  for  in  all  Purchafcs,  precedent 
Mortgages  and  Incumbrances  arc  kept  on  Foot  for  fe- 
curing  the  Eftate-;  and  if  thofe  fhould  be  baried  by 

Fines 
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Hatd.  4aG^        Fines  levied  Vy  ^^^  Owners  of  the  Inheritance,  it  wouM 
4««  deftroy  their  own   Titles;  and  Founds  znASaU/bury^ 

Cafe  in  the  Exchequer,  16  dr.  %*  was  held  contrary 
to  IJham  and  Morrises  Cafe,  on  a  Special  Verdid^ 
Alfo  X^eafes  in  Truft  are  not  barred  by  Fines,  for  they 
attend  ihe.£(lates  pafled  by  the  Fin^,  and  therefore  no 
need  to  bar  them:  Bridgman  Chief  Juftice  of  the  Coiner 
mon  Pleas,  was  of.  Opinion,  That  the  Leafe  in  the 
Cafe  at  Bar  for  100  Years,  was  no  Bar;  but  he  was 
removed  into  Chancery  before  the  Judgment  given.  An4 
as  to  the  fecond  Point  they  argued^  That  the  Leafe  for 
100  Years  not  being  barred,  the  LeSee  may  aiBgn  it 
over  without  Entry  into  the  Land^  for  the  Pofleifion  of 
Cejiuytpie  Trujl,  and  all  claiming  under  him,  is  the  Pof- 
feifion  of  the  Leffee  for  100  Years.  Latch,  fj ^,  .Fijher^% 
Cafe,  Tenaut  for  Years,  letsat  Will,  Tenant  at  Will  lets 
for  YearSj  the  Reverfion  of  the  firft  Leffee  for  Years  is 
not  difplaccd,  but  is  affignable  over.  See  alfo  Z  Cro* 
P<nujly  again  ft  Blackman.  But  on  the  other  Side  it  was 
argued.  That  Leafes  for  Years  are  as  well  barred  by 
Fines  as  Freeholds.  5  Co.  Sqjffin^  Cafe;  and  Cro.  Car* 
TJham  a'gainft  MorrtSy  is  a  Cafe  in  Point;  and  they  alfo 
cited  Founds  and  Salijburys  Cafe ;  as  for  them ;  Sec 
that  Cafe  now  in  Print  in  Serjeant  Hardres's  Reports^ fo. 
Hard  400.         4°^*  ^"^  ^^^  Mifchief  would  be  great  if  Leafes  for 

Years  (hould  not  be  barred  by  Fines,  for  if  they  {hould 
not,  they  may  arife  as  Incumbrances  on  the  Lands  many 
Years  after  Purcliaf?s  or  Marriage-Settlements.  And 
as  to  (he  fecond  Point  they  faid,'  It  is  not  material 
whether  the  Fine  be  a  Bar  or  not;  if  it  be  a  divefting 
of  ,the  Eflate  it  is  mot  aifighable  without  Entry,  2|nd  the 
Leafe  for  loo  Years  is  diveftcd  by  th^  making  of  the 
Term  for  fifty-four  Years,  and  the  Fine.  Tenant  at 
Will  ought  to  be  at  the  Will  of  both  the  Parties,  and 
when  a  Tenant  at  Will  grants  a  Term,  be  thereby  de- 
termines his  Will,  a;id  paffes  a  new  Efia.tc,  which  di- 
vefls.the  Reveifion  of  thefiift  Term;  and  there  may 
be  a  .divefliug  of  an  EAatc  without  a  DiiTeiiin  or  Bar. 
Hob.  33Z.  Alfo,  there  may  be  a  Difleifm  or  Divefting 
at  EleSion ;  But  who  fhall  have  the  Election  ?  Not 
the  Leffee  for  loo  Years  by  the  Marquefs,  but  the 
Marquefs  (himfelf)  fliall  have  the  EleSion,  and  bfitie 

ht 
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he  has  done  that  by  the  levying  *  of  the  Fine  for  cor-  «  P.  272 
roborating  the  new  Tcim  of  fifty-four  Years.  And 
afterwards  in  Eafter  Term,  7.7,  Car*  2.  the  Court  deli- 
vered their  Opinion,  and  they  all,  't^it.  Kitynge^  Twyf- 
den,  and  Moreton,  held.  That  the  Term  for  loo  Years* 
was  divtfied  by  the  making  of  the  Leafe  fpr  fifty-four 
Years ;  and  that  the  Marquefs  (ball  have  the  Cle£lion, 
whether  it  ftiall  be  divefled  or  apt,  and  not  the  Leflec, 
who  is  only  a  Truftee  for  the  Marquefs,  and  that  the 
Marquefs  had  made  his  Election  by  levying  of  the  Pine 
to  corroborate  the  Term  of  fifty-four  Years ;  and  they 
all  agieed.  That  the  Leaf p  f^or  loo  Years  was  barred 
by  the  Fine,  becaufe  it  was  turned  to  a  Kight  by  the 
making  of  the  Leafe  for  fifty-four  Years  before  the 
Fine  :  and  it  was  faid  by  the  Chief  Juftice,  and  not 
denied,  that  Incumbrances  kept  on  Foot  by  Purchafers 
fhould  not  be  barred  by  Fines :  And  alfo,  that  where 
a  Mortgagoi*  retains  the  Poffeflion  and  pays  the  Inter^fl, 
yet  the  Fine  by  a  Mortgagor  fo  holding  the  Poffeffion, 
fhall  not  bar  the  Mortgagee ;  and  the  Judgment  in  the 
Common  Pleas  was  affirmed. 


Sfdles  againfc  Stokes. 

< 

DEBT  on  Obligation;  The  Defendant  pleads  a  oblige  in 
Releafe,  and  it  is  entered,  reciting,  That  whereas  Tmft  foro- 
y.  S.  had  arrcf^ed  the  Defendant  in  the  Name  of  the  Jo  the  OWigor 
rlaintifF,  without  his  Knowledge,  he  thereby  releafed  all  demindton 
to  the  Defendant  all  demands  on  his  own  Account ;  and  **»  <>*?  ^- 
h  appeared,  that  this  Obligation  was  taken  by  y.  S.  in  ^JJ  reieife^thc 
the  Plaintiff's  Name,  in  Trufl  for  the  Children  of  7-  $.  Obligation. 
and  that  thereupon  %  S.  caufed  the  Defendant  to  be  ar-  fj^^\^^^* 
rtfledin  the  Plaintiff's  Name,*and^  thereupon  the  Re-  i  vcm.35. 
hafe  was  given ;  and  it  was  adjudged.  That  the  Obli-  vide  ante  100, 
gation  was  not  releafed  thereby ;  for  although  it  was  J^gV^  ^^^ 
taken  in  the  Name  of  the  Plaintiff,  yet  it  was  not  on  2bhow.9o. 
the  Plaintiff's  Account,  but  on  Account  of  theChil-  aLcVaio, 
dren  of  J.  S.  and  thofe  Words,  on  his  own  Account^  j^Lev  273. 
were  put  in  to  fomc  Purpofc,  and  to  no  other  Purpofe 
could  it  be,  but  to  diftinguifh  demands  which  he  had 
in  his  own  Right,  from  fuch  Things  (or  demands) 
which  he  had  in  Right  or  in  Txuft  for  others. 

^  Welk 
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*  ?•  273 


Wdls,  Executor  oi  Wells  agaiiift  Weils. 


Relcafe  of  an 

equitable  In- 
tereft»  a  good 
coDfijeracioa 
in  2ktkdffMmtfit% 
S.  C.  1  Keb. 

1  Vent*  40* 
Vide  ante  71* 

457- 

a  Lev.  119. 

1  Mod.  as* 


ASSUMPSIT,  whjereas  the  Defendant  and  the 
Plaintiff's  Teftator  had  contrafted  to  make  a  cer- 
tarn  quantity  of  Bricks  for  Pottery  at  a  certain  Price; 
the  Defendant  in  Confidcraiion  t'.ie  Plaintiff  would  rc- 
linquifh  his  Intcrcft  in  the  Bargain,  promifed  to  pay 
him  10/.  After  VerdiS  for  the  Plaintiff  it  was  moved 
in  arreft  of  Judgment,  That  there  is  ao  Coniixleration, 
for  the  Intereft  of  the  Partnerfhip  furvives*  to 'the  De- 
fendant, and  the  Plaintiff  had  no  Interctt  to  rclinquifh: 
But  Judgment  u'as  given  for  the  Plaintiff,  for  he  might 
liave  an  equitable  Intereft  by  the  bringing  in  of  Mate- 
rials, on  which  t!ic  Defendant  might  be  chaigcd  by  a 
Bill  in  Equity.  ' 


Hodgfon  againft  Harris. 


/ 


Statute  of  Li- 
mi^attoDs  doe 
not  es^tend  to 
debt  ijipon  an 
A  wars,  or  a 
CQWhold  fiaei 
S-C.  iSld.  415. 
%  Keb.  46a, 

497»  533-     ^ 
a  Saund*  64,60. 
lHd.Rayni.^4S. 
Com.  big.z6o.' 
Cowp-  375. 


D«E  6  T  01)  an  Award;  the  Defendant  pleads  the 
Statute  of  Limitations :  On  w^hich  the  Plaintiff 
demurs,  bccaufe  by  Sauitdirs  it  ^s  not  a  Debt  upon  a 
Contrad  or  Lending  within  the  Words  of  the  Statute  : 
To  which  it  was  anfweredby  Vonesj  That  the  Submif* 
fion  to  the  Award  is.a  Contraa  to  pay  tb^  Sum  award* 
ed  ;  and  cited  3  Cro*  6uo.  Bowyer  againfl  Gatia»d.  The 
Court  inclined  to  the  Opinion,  That  it  was  not  withia 
the  Statute;  And  Twyfden  faid,  That  Debt  for  a  Copy- 
bold  V\ne  had  been  adjudged  not  to  be  within  the  Sia- 
luje;  whereupon  Jonts -  o^ftttd.  to  waive  the  Demurrer. 
aiid  go  to  lilue,  which  Saunders  refufed ;  and  it  was 
adjourned. 


The 
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.  ^ 


The  Lady  Broughton  agiinft  Holte. 

'PRESPASSfor  taking  his  Cattle;  the  Defendant  Petit  judicium 

^   makes  a  fpecial  Juflification;  the  Plaintiff  replied  omitting  da- 

aod  averred  the  Juftification,  and  concluded  Et  hoc  fa-  ^^*^J  aimu,* 

ratusy  ^c.  unde  fetit  judicium Ji  ah  otHiane  fracludi  debet:  rcr. 

The  Defendant  demurred  fpecially,  becaufe  it  is  not  s.  c.  2Keb..   . 

concluded  petit  Judicium  4sf  damfna  fua  Jihi  adjudicari\  Kaym.  182. 

whereupon  the  Plaintifl;  by  Rule  of  Court,  upon  pay-  k^idtamte. 
ment  of  Cofis>  had  Liberty  to  amend. 


«  Term.    San6t.    Mich, 


•'  P.  274 


ANNO 


21  Gar.  IX.  in  Banco  Regis. 


Pordage  againil  Cole. 

DE  B  T  on  an  Obligation  for  70/.     The  Defendant 
demands  O^'fr  of  it,  which  is  entered  thus;  Me-  ^^y^^^^V* 
noranduniy  That  fuch  a  Day  it  is  agreed  between  the  Plain-  Houfe,>r/Jocg 
^ffand  Defendant,  that  the  Defendhnt  the  firft  of  OStohtx  \?^^^^\^^'^y 
next,  fay  the  Plaintiff  70I.  for  fuch  a  Houfe;  In  Witnefs  dent  "but  U*^U 
whereof  we  have  hereto  mutually  fet  our  Hands  and  Seals  :  a  mutual  a- 
On  which  the  Defendant  demurred;  and  it  was  now  P*^^*"*?!*  ^ 

'  S.  C.  I  Vent. 

183. 
i8id.443«   I  Saund.   319.     Raym.    l8g.    I^oll.  14.    9  Keb.  54^    9.  Dan  v.  929.  pi.  i. 
Vide  Cro.  Jac.  399,  5»i,  5%.    1  Roll.  Rep  356.    Godb.  !i;6.    «  Roll.  Rep.  63,  64.  Mo. 
13S*    I  Roll.  Abr.  518.  c  i.  Cro*  £Iis.4i3*     i  Com.  Dig.  574    S  I'erm.  Rep.  6«;. 

Vol.  I.  T  objefled 
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objeSed  for  the  Defendant,  that  the  Declaration  was 
ill,  it  not  having  averred  that  the  Plainti^had  convey- 
ed the  Houfe  to  the  Defendant,  and  that  fro  (for)  is  a 
Condition  precedent,  7  Cd.  UghtrecCs  Cafe;  and  if  it  be 
not  a  Condition  precedent  the  Defendant  has  no  Remc* 
dy  for  the  Houfe;  for  though,  that  both  fealed,  yet 
it  is  not  an  Ihdenture  of  tWo  Parts,  nor  like  to  the  Cafe 
in  3  Hoe  againfl  Taylor^  it  is  agreed  letween  the  Parties 
Lfffee  to  repair^  I^^Jf^^  to  find  great  Timber  ;  where  it  is  a 
mutual  Covenant.     To  which  it  was  anfwered.  It  ought 
to  be  intended  that  the  Houfe  was  conveyed  before^  for 
it  is  not  to  pay  70/.  for  the  Conveyance  of  the  Houfe, 
but  for  the  Houfe  itfelf ;  and  the  Court  held  it  a  mu- 
tual Covenant:  And  if  the  Houfe  was  not  conveyed 
before,  as  it  may  be  intended  it  wasj  the  Defendant 
may  have  an  Action  of  Covenant  for  the  Houfe,  for  it 
is  to  be  intended,  that  the  FlaintifT  fealed  to  the  De- 
fendant another  Part,  by  tbefe  Words,  have  mutually 
*  P.  27^   fi^  ^^^^  Hands  and  Seals;  and  upon  the  firft  *  Argument, 
they  gave  Judgment  for  the  Plaintiff,  on  v^hrch  the  De- 
fendant brought  a  Writ  of  Error,  and  the  Judgment 
wa&  affirmed  in  the  Exchequer-Chamber. 


Daivfe  againft  Swayne. 

CASE,  and  declares.  That  the  Defendant  having 
no  Caufe  of  Afiion  beyond  the  Value  of  40/.  did 
beTrrefte'd  fo"r  faldy  and  malicioufly  bring  an  A6lion  againft  him  by 
5oc/.  to  hinder  BiU  of  Privilege  in  the  Common  Pleas,  where  no  fum 
whSrc^^?'  i5  expreffed  in  the  Writ,  and  caufed  the  Sheriff  to  arreft 
200/!  wa»  due.  him  for  50c/.  and  to  hold^  him  to  fuch  Bail  as  he  could 
5.  c  I  Ski.  not  find,  whereby  he  was  forctd  to  lie  in  Prifon  fuch  a 
Rvim.  176.  T:me.  The  Defendant  pleads,  that  he  had  Caufe  of 
iMod.4.  Action  to  the  Value  of  zooL  ahfque  hoc.  That  he  in- 

aKeb,  546.       formed  the  Sheriff  that  he  had  Caufe  of  AAicn  for 
t  balk.  14, 15.    ^^^1  ^^^  ^f^^^  Verdia  for  the  Plaintiff,  it  was  moved 

in  arreft  of  Judgment,  that  there  was  a  juft  Caufe  of 
Aftion,  as  appeai-s  as  well  by  the  Declaration,  as  by 
the  Plea,  and  the  enlaiging  of  the  Sum  is  not  any 
Crime  ;  for  a  Man  may  not  certainly  know  hi*  proper 
Caufe  of  Action,  or  what  is  due  to  him.  (But)  the 
Court  to  the  contrary.     It  is  laid,  that  he  did  falfly 

and 
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and  maltcioufly  charge  him  with  a  greater  Sum  than 
is  due,  to  hinder  him  of  Bail,  and  it  is  fo  found 
hy  the  Jury,  and  thereby  he  was  forced  to  lie  in  Prifon; 
wherefore  the  Action  well  lies  ;'and  gave  Judgment  for 
the  Plaintiff. 


Stribler  againft  Jones  and  Waters. 

CASE,  ,ana  declares.  That   the  Defendant  falfly  ^^^^^  ^^Jf^ 

and  malicioufly  deviling  to  dampnify  Iiim,  and  to  to  b^  arrc-fted 

hinder  him  from  going  about  his  Affairs,  fued  a  Latitat  for  500/.  where 

againft  him  out  of  the  Kinc's-Bcnch  in  Trefpafs,  with  thePJa»'^'>ff 

.         -/r-         ^r  /°i  r..-  ^i'  «      had  no  cauic 

«  etiam  AJ/um'pjtt  ibv  ^or\l.  and  cauled  him  to  be  anreft-    of  Aaion,orat 

cd  and  impiiloned  for  fuch  a  Time,  whereas  in  Truth   l^aft  noifo 

he  had  not  any  Caufe  of  AiSlion,  V€l  jaltem  non  tanVim   B'^atacaufe. 

cmfam  aSiionis^     After  Vcrdift  for  the  Plaintiff,  it  was 

inoved  in  arreft  of  Judgment,  That  it  is  not  poTitively 

faid,  That  he  had  not  Caufe  of  ABion  ;  but  noney  or  at 

Uajl  not  fo  great ;  and  it  is  not  fo  great  if  it  fails  but  of 

15.  of  fo  much.     But  the  Court  to   the  conti^ary,  it  is 

found  to  be  done  malicioufly,  wherefore  Judgment  was 

ruled  for  the  Plaintiff.     But  for  that  *  the  Ttjlr  and 

Return  of  the  Lat^  was  not  certainly  fhewn,  the  Court        *  ♦  ^7^ 

would  adviCe  upon  this  Execution. 


Seamone  againft  More. 

CASE  foT  thefe  Words,  Thou  art  an  Inchanter;  and  jn^h^n''*-,  miJ 

inchantedeft  a  Bullock ^  and  madejl  him  run  mad  about  molji  c  ndhck 

the  Common.     After  Verdict  Judgment  wa3  flayed  ;  for  l^V'^f '  ^I;,, 

*a  Inchanter  is  no  more  than  a  Cheat,  who  deals,  in  s.  C.  i  ^id. 

Charms  to  cheat,  and  is  not  a  Witch  ;  and  to  make  a  424*     . 

Bullock  run  mad  about  the  Common  may  be  by  chaling  *    *    ^* 
and  chafing  him. 


T  t  Drake 
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Drake  agalnft  HilL 


^ (of f  M^r-    f^A^  ^  ^?^. f*y»«g of  ^'^«.Pl*in^^ff>  ^5ng t Merchant, 


chant)  amA  I       \^  He  js  fied  and  gone,  and  I  Jhall  lofe  my  Money  ;  and 
/baUUjemj        at  another  Day,  He  is  a  beggarly  FeUoWy  not  worth  a 
^c/^i  Sid.        Groat ;  nor  able  to  fay  his  Debts.     After  Vcrdift,  and 
4Z4.  entire  Damages,  it  was  moved,  that  the  laft  Words  arc 

*^*y™-  '^^        not  aflipnable,  and  the  Damages  being  in  tire,  no  Judg- 
*    *    ^^'       ment  could  be.     Beggarly  Fellow  is  not,  nor  is  not  worth 

a  Groat  J  and  cited  Moone  and  Monhanis  Cafe  to  b^  fo 
adjudged;  and  not  able  to  fay  his  Debts,  is  not;  for  a 
Man  of  a  great  Ability  may  have  bis  Eftatc  fo  out  of 
his  Hands  that  he  cannot  pay  bis  Debts;  but  the  Court 
were  of  Opinion,  that  the  laft  Words  were  as  af^ion- 
able  as  the  firft ;  but  on  the  Importunity  of  Serjeant 
Maynardy  who  moved  it,  the  Judgment  was  flayed  for 
a  Fortnight- 


*  P*  .277     ♦  Earl  of  Peterborough  againft  Sir  John  Mordants 

9cMalumMag^  j^CANDALUM  Magnatunt,  for  that  the  Defendant 
YTtm'^^r'^f  ^*^^  ^^  y-  *•  Servant  of  the  Earl,  I  met  J.  D.  (aho- 
Sirvattt,  whp  I  ^^^^  Servant  of  the  Earl)  whom  I  do  not  know,  but  my 
kn$wMt,iuemy  Lord  fent  after  me  to  take  my  Purfe*  Judgment  by  Dc- 
m'itfe!'  faulf,"and  before  a  Wri^  of  Inquiry  executed,  the  Judg- 
S.C.  I  Vent,  ment  was  ftayed  on  Jones'^  Motion  ;  for  that  it  is  not 
5^  pofitively  fatd.  That  my  Lord  fent  him  to  take  my  Purfe, 

I  Keb.  537,  *"'  ^  ^^  ^^^  ^'^^^  ^^  he  did.  Alfo  it  is  not  faidi  that  be 
5l9»6o5-   '       f^nt  to  rob  him,  but  fo  take  his  Purfe,  which  might  be 

by  way  of  Trefpafs :  But  now  it  was  anfwered  by 
North,  That  though  the  Words  are  not  ppfitive  and 
affirmative,  that  the  Earl  fent  him,  yet  they  arc  tanta- 
mount m  the  Underftanding  of  the  common  People  ; 
and  fuch  oblique  Words  have  been  adjudged  aAionable 
7*  rr'    n  i    ''^  the  Cafe  of  a  Commoner,  and  much  more  in^thc 
f-'sZrUrfnm^   ^^^^  ?^  *  ^^^^'     ^^»  T  heard  a  Bird  Jing,  that  you  have 
'^r  i^i  S.jitle  a     Committed  Felofiy  ;  or  I  dreamed  fo  :  And  although  itjs 
^''•>-  not  here  faid,  jelonioujly  to  take  the  Purfe,  which  might 

be  a  good  Exception  in  the  Cafe  of  a  common  Pcjfo», 

yet 
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yet  It  IS  otherwifc  in  the  Cafe  of  a  Peer.  Cromft,  Jw 
rifdiSiion  of  Courts,  13  Leon.  ^6*  And  of  thart  Opi- 
nion was  the  Court  after  feveral  Motions,  and  gave 
Jadgmcnt  for  the  Plaintiff* 


Burnet  againft  HoJden,  Executor  of  Gre^ill. 


A 


SCIRE  Facias  againft  the  Defendant  as  Executor  J^«™;'*i'5 
on  a  Judgment  in  JfumfJtL  againft  the  Teftator:  X^he  De- 
The  Pcfendant  demands    Oyer  of  the  Judgment,  on  fendam'tdeath, 
^hich  it  appeared,  that  the  Teftator  died  after  the  Ver-  ^^^  ^^^^  jj^* 
dift  had  for  the  Plaintiff  on  non  AJfumfJtt  \  and  before  8,*c/i  Mod.  6« 
the  day  in  Bank  (leaving  the  Defendant  his  Executor)  Ravm.  «io. 
and  the  Judgment  on  which  the  Plaintiff  brought  the  vide  6  Mod. 
Scire  Fadaij^wzs  entered  the  next  Term,  on  the  new  i  vent.  235.. 
Statute  made  at  Oxford^  and  the  Defendant  pleads  a   i  SaTk.  8. 
debt  due  to  him  *  by  Obligation  of  the  Teftator  'for  ^y*^"  ^""^ 
100/.  and  a  Judgment  by  the  Teftator  to  the  Lord  Ar^         *  *  *7^ 
^ngicn ;  and  that  he  had  not  Affets  beyond  40/.  which   good  againftall 
he  retained  to  fatisfy  himfelf,  and  the  Lord  Arlington  ;   other  Judg- 
On  which  the  Plaintiff  demurs,  and  now  the  principal   ™*S!*'^5  Jv^ 
Queftion  was,  if  thisi  Judgment  to  the  Plaintiff  fhall  {he.Kxecutor 
fo  relate  as  to  be  to  all  intents  as  a   Judgment  had  before  obiisa- 
againft  the  Teftator  in  his  Life  ?  And  th^  Cafe  was  ar-   |;^^'|J^^][„\^J. 
gued  at  the  Bar  three  feveral  Times,,  v/>.  in  Mich,  li 
Car.  2,  and  in  Hillary  following,  and  afterwards  in  7r/«, 
23  Car.  2.  when  Hale  was  Chief  Juftice,  by  Colemanj^ 
and  twice  by  Saunders  for  the  Plaintiff,  and  by  Jom^s^ 
Winuingtony  and  Levinz  for  the  Defendant.     And  for 
the  Plaintiff  it  was  argued,  that  by  the  aid  of  the  Sta- 
tute, this  Judgment  is  now  made  a  Judgment  againft 
the  Teftator,  although  he  was  dead  before ;  aud  is  un- 
avoidable, and  fo  is  payable  before  debts  on  Obliga- 
tions :  Alfo,  That  the  Judgment  had  by  the  Loitl  ^r- 
ItngtoHy  whereon  no  Scire  Facias  is  fued,  is  not  plead-  Stit.  8  «*  9, 
able  againft  this  Judgment  on  which  a  Scire  Facias  is  ^f^.^g*^, 
fued.    But  fqr  the  Defendant  it  was  argued.  That  the   315. 
Intent  of  the  Statute  was  folely  to  make  the  Judgment  ^  Mod.  142^ 
good,  and  not  voidable  by  Error  ;  for  the  Statute  fays,   J^^parcfl.  64, 
For  avoiding  Suits  and  Delays,  be  it  ena&ed.  That  the  Death   65,  ^c, 
^the  Defendant  aft^r  Ferdia^  and  before  the  D(iy  in  Bank,  f  s?^'/-^/^' 

.  JhaU 
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Jhall  not  he  <^ffignei^fo  that  it  he  entered  wiihinfuch  a  Time 
afterxoard.^  Q^  But  it  docs  noi  fay,  Ti.at  the  Judg- 
ment fhall  br  good  and  efieclual  as  if  he  had  been 
living  ;  for  after  the  Death  of  the  1  cfta4or,  a  Retain- 
er to  fatisfy  himfelf  (his  own  Debt)  before  the  Judg- 
ment, had  been  a  good  Admin i ft  ration  ;  and  now  by 
the  Judgment  afterwards  it  fliall  be  a  Mai  Adminif^ia- 
tion,  and  a  Devaflavit,  by  fatisfying  a  Debt  on  an  Obli- 
gation, before  a  Debt  on  iimple  Contra<3,  (with  fuch 
Judgment.)  Andalfo  {hall  make  a  judgment,  which  wzs 
good,  without  a  Scire  Facias  futd  thereon,  not  plead- 

^  able,  nor  {jatisfiable  by  that  Scire  Facias  entered  on  this 
Judgment  on  fimple  Contra6l,  which  at  the  Time  of 
the  Teftator  s  Death  was  not  payable  'till  (after)  both 
the  Debt^  on  the  Judgment,  and  the  Obligation,  and 
(all)  this  by  Relation,  which  is  but  a  Fiction  in  Law 
And  fuppofe  he  had  devifed  his  Lands,  though  the 
Dcvife  was  good  at  his  Death,  yet  fliould  the  Land 
be  chj^rgeable  by  this  Judgment  had  after  his  Death. 
In  Mich.  21  Car,  2.  Twyjden  and  Moreton  held  aga^'nfl 
the  Plaintiff^  hut  Kelynge^znd  Rainsjord  [or  the  Plain- 
tiff. But  in  Trin.  23.  Judgment  was  given  for  the 
Plaintiff  by  Hale  and  Moreton,  Tzuyfden  continuing  of 
the  contrary  Opinion,  and  Rainsjord  faying  nothing* 


•  P.  279  *  Smith  againft  Wheeler, . 

titl^a^/w*^!,  E^*^^^  ^^  ^  Judgment  in  Ejectment  in  the  Common 
That  if  be  be  ^^  Plcas,  where  OH  8^  Special  Verdift  the  Cafe  was, 
Zt'^JnVd'  '  ^""^^^""y  ^^^^'^  poffeflVd  of  a  long  Term,  affigned  it 
Tii^'e  Z  MlndT  '"  ^^"^  for  himfelf  for  Life,  with  a  Power  for  him 
h  Writing  un-   \o  make  Leafes  ;  and  after  his  Death  in  Truft  to  raifc 


fer 


mi 


peribnal  _       _ 

"^r^l^^f  fif^'^^g^l^  difpofe  of  it  to'his  Iffue';  And  ano^ther  P^Z 

I  HalwP.  c.  "^^f^^  That  if  he  fhall  be  minded  to  difpofe  jt  otherwife, 

*'*Sr-i       A  *"^  declare  his  Miiid  fo  by  Writing  under  his  Hand 

iSlrn'mg:  *^^  ^^*^>  ^^^^  ^^  might  do  fo:  He  was  attained  of 

5  Com.  Dig.  655.    \  Bl.  Rep.  459-  *•  C  i  Vent,  ia8.  ■  |  Mod.  16,  it.    %  Kcb.  564.  60S. 
644»  763.  77a.  ^  ^»        » 

TreafM 


■ 
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•  ■ 

Treafon   for  the  Murther  of 'King  CAflrfcf   I.  And  If 
the  Term  was  forfeited  for  the  King  ?  was  ike  Quef- 
tion.     And  adjudged   in  the  Common  Pleas,  That-it 
was  not  forfeited  :  And  now  it  was  argued  by  Pemtcr- 
ton  for  the  Plaintiff  in  the  Errov>  who  was  alfo  Plain- 
tiff in  the  Common  Pleas,  (and  Judgment  there  fipverK  i 
again  ft    him,  being  the  King's  Patentee)  and  Cohman 
for  the   Defendant.     And  afterwards  in   Eafter  Term 
it  was  argued  by  Jones  for  the  PlaiptifT,  and  by  Win'- 
KiTigtcn  for  the  Defendant.    And  for  the  Plaintiff  it  was 
faid,*That  it  was  Fraud  apparent,  of  which  the  Court 
might  JLidgc,  for  the  Truft  was  for  himfelf,  ajid  he  took 
tbc  Profits,  he  had  Power  to  make  Leafes,  and  he  had 
Power  to  revoke  ;  and  it  appears  by  the  Verdift,  That 
the  Trurtees  did  not  know  of  the  Truft  or   Ef^ate, 
Zane*s  Ref.  4^.  and  Twine  %  Cafe  and  Pauncefoot*9  Cafe 
in  3  Cro.  were  cited.     But  on  the  other  Side  it  was 
faid,  That  the  Court  could  not  judge  of  Fraud,  and 
the  Jury  have  not   found  any,  10    Co.  Chancellor  of 
Oxford's  Cafe,  and  the  Provifo  to  revoke  is  perfonal  to 
himfelf.  If  he  be  minded  to  revoke^  and  do  revoke  by  Wri- 
ting under  his  Hand  and  Seal,  Duke  of  Norfolk's  Cafe 
cited  in  Englefields  Cafe.     Kelynge  wtien  he  was  Chief 
Juftice,  and    Twyfden,  inclined  that  it  was  forfeited. 
But  afterwards  in  Eafler  Term,  23  Car,  7,.  Hale  being 
Chief  Juftice,'  the  Caft  was  argued  by  the  whole  Court 
feriatim,  and  it  wa!5  adjudged.  That  the  Term  was  not 
forfeited,  and  the  Judgment  in  the  •  Commoi?  Pleas     *  p.  280 
was  affirmed  ;    and   they   all   held  it  a  Cafe  direftly 
within   the  Diike  of  Norfolk's  Cafe,  and  not  a  Truft 
forfeitable  to  the  King,  according  to  Sir  J»  DuncomV^ 
Cafc^  in  %Cro*  512, 


'w 


uantum  Me» 
pro- 


Lee  againft  Edwards, 

ASSUMPSIT,  in  Confideration  That  he  would  pro- 
-^  vide  Medicines,  and  would  employ  his  Endeavour,  ^f^**e 
and  would  cure  y.  5.    to   pay  him  fo  much  as  he  dc-   vMcd  Me^i- 

^  ci^es  andtru- 

rw,  ind  averred  he  found  Medicines  ;  and  another  Affumpfit  in  Coufideration  he  had 
found  Medicines  and  cured.  VercUdl  and  intire  Damages,  good.  S.  c.  1  Sid.  4z8 
iVcni.  2^,  44  aKeb.559,  ^^'  '^"/-  Vide  Mich,  m.  infra  Jiro'v/n  U  Linden.  Vide. 
mtd.  48s.  f  ftfod.  14,  %%$.  NelTon'/  Lutvr.  ^19.  %  Cro.  44.  Vide  poll,  398^ 
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ferved  ;  and  avers.  That  he  found  Medicines  and 
ployed  his  Endeavour,  and  that  it  was  of  the  Value 
of  icA  And  aifo  in  Confideratiou  that  he  had  provided 
Medicines,  and  employed  h'ls  Labour  and  Pains,. and 
had  cured  J-  S.  After  Vcrdi«Sl  for  the  Plaintiff  it  was 
moved  in  Arrcfi,  &c.  That  it  is  not  averred  in  the  firft 
Affumf/it,  Th^t  he  had  cured  ;  and  it  is  Part  of  the 
Confideration  that  he  would  cure  J.  5.  and  that  the 
Damages  being  intire,  the  Elaintiff  could  not  have 
Judgment,  But  by  the  Court,  It  is  certain  upon  the 
whole  Matter  that  %  5.  is  cured  ;  for  it  fhall  be  in- 
tended after  Verdift,  That  it  is  the  fame  Perfon,  the 
fame  Malady,  and  the  fame  Cure ;  and  they  gave 
Judgment  for  the  Plaintiff,  for  it  is  but  the  fame  Caufe 
of  Adion  laid  feveral  Ways,  as  is  ufual  in  Affum^i 
See  hereafter  P.  2198. 


Sir  John  Cam  againft  OJgood. 

K*  is  afcr*  y^ASE,  for  faying  of  him  being  a  Juflice  of  Peace 

^^^J'-^'^^  VJ  (^"^  does  not  lay  any  CoUoquium  of  his  OflBce  of 

laionable  Juftice     of   Peace)   He  is' a  for/zaorn   Vufliccy    and  not 

though  no  Jit  to  /it  ufon  a  Bench.     After  Verdict  for  the  Plaintiff 

c$U^uium.  j^  ^'ng  moved    in   Arreft   of  Judgment,  That  there  is 
5^,  *           *  not  anf  colloquium  of  his  Office  of  Juf^ice.     But  by  the 

i8id.  43«-"  Court,  There  needs  not,  for  by  the  Words  themfelves, 

aKc?^s^  it  appears  they   were  fpoken  of  him  in  refpe6l  of  ti* 

579.  Office.   ' 

Nelfon'i 

Lutw.  409.  adionablf-  Tile  Style  M,  2io.  1  Mod.  %y  &  ante  5a.  Stra.  618,  696^  11^ 

4fiac.  Abr.  5o4>  5i3  514* 


♦  P.  281     *  Jeff  tries  againft  Dee^  Adminiftrator  o£  Everard. 

\SSUMPSTT  upon  a  Promife  of  the  Teftator  for 
^lea^'f^vlrll  ^^^^^'  The   Defendant  pleads  a  Recognizance  i« 

Judgments,      Chancery  for  2000/.  and  feveral  Judgments  againft  hrm- 

err.  the  PUin-  ,  ,     •  j 

tiir  may  reply  ^o  all,  or  to  as  many  of  th#m  as  he  pJeafcs.  Vxd*  %  Sauad*  48,  49.  i  Mo^* 
3.  X  Kcb.  591.  Ante  13^,  loo.Zoi,  455»  a56,  %6u 
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fclf,  after  the  Exhibiting  of  the  Bill,  and  pleads  Pay- 
Hient  of  them  feverally,  and  pleads  feveral  Obligations 
to  feveral   Perfons,    and  payment  of  thent  after  the 
exhibiting  of  the  Bill ;  and   that  he  had  fully  Admi- 
niftered,  and  that  he  has  not,  nor  at  any  Time  after 
the  Bill .  had  any  Goods,  except  Goods  to  the  Value 
of  the  feveral  Sums  paid  on  the  faid  feveral  Judgments 
and  Obligations,  and  except  Goods  to  the  Value  of 
5/.   vhich   are  chargeable,  and  not  firfficient  to  fatisfy 
the  Recognizance  I  The  Plaintiff  replies  by  Protejlationy 
That  the  Judgments  were  had  by  Fraud  and  Covin, 
for  Plea  he  fays.  That  the  Defendant  did  not  pay  the 
Money  on  the  faid  Judgment  to  A-  nor  on  the  faid 
Judgment   to   B.   fcTc.  andfo  of  the  rrjl ;    an'd    in  like 
manner  he  pleads  Non-fayment  feverally  of  the  faid 
feveral  Sums  on  the  faid  feveral  Obligations,  but  omit- 
ting fome  of  them ;  and  for  this  puts  himfelf  on  his 
Country  ;    and   as  to  the  Recognizance  fays,  it  was 
fatisfied,    but  kept  on  Foot  by    Fraud  and  Covin  5 
TVhereupon  the   Defendant  demurs  ;  and  now  he  ex- 
cepted to  the  Replication.  ./Vr^,  For  that  it  was  dou- 
ble and  manifold  by  putting  all  the  Particulars  in  Iffue, 
where  the  Non-payment  or  one  would   have   made  a/i 
End  of  all :  But  it  was  not  allowed,  for  the  Plaintiff 
has  Eleflion   to   Traveife  one  Thing  only,  or  every 
one,  for  he  may  be  miAaken  in  one ;  aqd  therefore  it 
is  good  to  traverfe  as  many  of  the  Matters  as  he  pleafes ;  Plea  of  AVit 
and  fo   it  was  done  in  Tre/ham's  Cafe,  and  in  Turner's  ^^^Jj'  ^^^y 
Cafe  in  Coke's  'Reports,  and  all   the  Precedents  are  fo.  veral  Things, 
Secondly^  It  was  held.  That  the   Pleading  nonfohitto  andpuishjm- 
one  (Thing)   and  not  to   another,   &c.  and  then  con-  c^*n°,^"^JoJ 
eluding  Et  de  hoc  -po^iitfcy  ^c,  was  good,  for  there  are  9  co.  108, 
feveral   Iffues  included  under  the  Et  de  hoc  ponitfe,  &c.  io9« 
and  that  it  is  not  a  multifarious  Iffue  as  was  objefled.  2  Saund^Vo?*' 
Thirdly,  That  the  Omilfion  of  pleading  to  any  of  the  Vaugh.  104^ 
Sums  paid  on  the  Obligations  ftiall  not  hurt,  for   he  Miftakc  of 
may  plead  to  as  many  of  themas  he  pleafes,  and  omit  ^"hefeTot 
the  others.     Fouj^ly,  Although  he    miftake  fome  of  bound  to 
the  Sums,  to  whTOi  he  pleaded  Non  fohit,  it  fliall  not  ^?^7^'' **^ 
hurt ;  for  it  is  no  more  than  if  he  had  faid  nothing  to  ma'ke^th?'^^' 
them:  And  Judgment  was  given  for  the   Plaintiff,  f.  Pica  faulty. 
Wyfclf  being  of  Counfel  with  the  Defendant. 

Term 


(  a82  ) 


Term.   Sana.  HilL 


•  ANNO 
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A  Shcri(r 
fliill  have 
Trover  for 
Goods  levied 
in  Execution 
taken,  from 
him. 

S.  C  X  Sid. 
•438.   . 
1  Vent.  52. 

1  Mod.  iZi  30. 
a  Sauad.H7, 

2  Keb.  583. 
J  Danv.  20, 

4*C5- 

1  Bui  a  68. 
a  Bui  ft.  13s. 

5  Mad.  245- 

6  Mod*  21^ 
291* 

2  Bac*  Abn 
370. 

5  Bac.  Abr. 
26  ^ 
Cowp*4o6.  2 


Wilbrahcan  againft  <S«(?w. 

'JjTROVER^  and  on  Not  guilty  a  Spcctal  Verdi<a,  v/^. 
The  Sheriff  took  Goods  by  a  Ft- Fa,  a  Stranger 
takes  them  from  him;  And^whether  Trover  lirs  for 
the  Sheriff  was  the  G^tieftion  ?  It  was  argued  by  Symf- 
/on  for  the  Plaintiff,  and  ff^innington  for  the  Defendant: 
And  for  the  Plaintiff  it  was  compared  to  the  Cafe  of 
a  Carrier,  i  HoU.  Abr,  §.  for  whom  it  lies  by  Reafon 
of  the  Special  Property  which  he  has,  feeing  he  is  rcf- 
ponablefor  them:  To  which  it  was  anfwered..  It  is 
not  like  that  Cafe,  for  the  abfolute  Property  remains 
in  the  Owner  after  the  Seizure  ;  as  Dyer  98,  99.  7V/v. 
44.  and  that  the  Sheriff  might  have  Trefpafs,  but  not 
this  A6lion. .  But  the  whole  Court  to  the  contrary. 
The  Sheriff  has  a  fpecial  Property  fuiEcient  to  maintain 
this  A6tion;  and  they  gave  Judgment  for  the  Plaintiff. 
And  by  Kelynge  Chief  Juftice,  The  Property  is  altered 
from  the  Owner  and  given  to  ^he  Partv,  at  whofe  Suit* 
Sluare  of  this.  ^ 


Hawk.  6j,  4x8.  J  Term.  Rep.  73o> 


Jon^x 
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Jones  againft  Trejilian' 

"DATTERYj  The  Defendant^pleads/<o/itf^2/// //rm<yw^: 

The  Piaintiif  replies.   That    he\ia^  ftaniiing  in  his  puintiflTl*- 
Gate,  and    that   the    Defendant    being   on  his   Hoife,  plies, he  foft- 
offercd  to  ride  over  him,  whereupon  *  he  molliier  aflfaulted  ^y  a^^^^e^i 
the  Plaintiff  in  Defence    of  his  Perfon,  which   is   the        *  '  ^"3 
fame  Aflault  in  the  Bar.     The  Defendant  demurs,  and  danUn^^De- 
the  R(:pllcation  was  adjudged  ill,  for  thereby   he  has  fence  of  hu 
now  CDnfoffed  he  firft  affaulted  ;  but  he  ought  to  have  ^"^'^  Ptrfon. 
faid,  moliiur  manus  imfofuit  on  the  PlaintifV,  to  hinder  ^|/      *  ' 
him  fram  riding  over  him  :  And   Judgment  was  given  i  Mod.  36. 
for  the  Defendant.    -  l^^^'  397- 

Vide  a  RoIL 
Abr.  548. 549. 
KelfonV  Lutw.  470,  481.  See  6  Moi  149,  lyj.  1  Mod-  3. 


Leech  againft  MiJgly.  , 

TRESPASS  for  chafing  40  of  the  Plaintiff's  Sheep,   in  Trcfrafs, 
fo  that  by  that  chahng   they  were  much  damui-   ^*^  which 
fied,  and   one  of  them  died.     The  Defendant  juffified  theSt^IrtJ 
for   Damage  feafant   in  his  Freehold.     The  Plaintiff  forARgrava- 
replies,  and  claims  Common  in  the  Place  where,  Gft.   ^»on  ot  Da- 
Thc  Defendant  rejoins,  and  juftifies  by  inclofmg,  leav-   ^^1  bt'tra- 
ing  fuificient  Common  for  all  Beafts  levant  and  couchant  verfcd.  Q^ 
on  the  PlaintiiPs  Tenement.     The  Defendant  demurs,  ^^' '  ^'^•* 
and   now  by    IVeJion  and  Levinz^  (it  was  argued)  the   Raym.  185. 
Bar  was  ill,  in  not  anfwering  to   the  Death  of  one  of  «  Kcb.  s^, 
the  Sheep,  and   he  ought  to  have  traverfed  the  driving, 
OQ  which  he  died,  and  cited  3  Cr6.   384.  fliU  againft 
Prideaux.     Jones  to  the  contrary  argued,  That  it  need 
not,  it   coming  Iwily  under  the  ifa  quod,  which    is  but 
for  Aggravation  of  Damages.     And  Kelynge  Chief  J  uf- 
tice  held  the  Bar  good,  for  the  Reafon  given  by  Jones i 
and  yet  iu  that  Cafe  in  3  Cro,  it  came  under  the  iia  juod» 
as  here.     The  other  three  held  it  was  cured,  at  leaft 
by  the  Replication  over  ;  and  Judgment  was  given  for 
tic  Defendant* 


mn.  i8&  igCar.llinB.R. 


Ifliie  for  part, 
and  demurrer 
in  Chancery 
for  other  part, 
and  both  lent 
hither.    Judg- 
inent  here  on 
botht 
8.  C.  1  Sid. 

436-  ^ 
1  Mod.  7^' 
1  Saund.  13, 

«?• 

*  P.  284 

a  Kcb.  38;, 

641* 

I  panv.  ^7^ 


Jeffei^on  againft  Dawjbn. 

A  Scire  Facias  in  the  Petty-Bag  in  Chancery,  and 
there  as  to  Part  Ilfue  was  joined,  and  a  Demur- 
rer joined  as  to  the  other  Part,  and  the  Record  fcnt 
higher  to  try  the  Iflue,  which  being  done,  and  a  Ver- 
dift  given,  they  alfo  argued  the  Demurrer  here,  and 
gave  Judgment  on  Both.  To  which  it  was  obje6led. 
That  the  Iflue  wasfent  hither,  becaufe  the  Chancery 
could  not  try  it  ;  but  that  the  Judgment  ought  to  be 
given,  and  the  Demurrer  argued  there.  But  upon  Ar- 
gument it  was  refolved.  That  the  Judgment  was  well 
gi^en  upon  both  ♦  here ;  although  that  the  Chancery 
migl^t  have  given  Judgment  upon  (be  Pemurrer^  before 
it  came.hither. 


Devife  of  lands 
to  a  College, 
notwithftand- 
ing  the  Statute 
0(  Mertmain, 
Vivle  4  Co. 
Adams  v- 
ILambert* 
Moore  Ghar. 
X^fcs  79.  8z, 

83. 

Moore's  Rep. 

640,  888,  ^t%9. 

890. 

Hob.  136. 


The  King  againft  Nfwman  in  Chancery, 

INFORMATION,  that  Stephen  Newman  feized  of 
^  Lands*  devifed  them  to  Trinity  College  in  Cambridge^ 
for  the^mainccnance  of  a  Schfolai  there;  and  in  the  Will 
was  this  Claiife,  That  if  any  by  Caviljkall  hinder  this  De- 
vife^  or  that  the  fame  cannot  go  to  the  College  by  Reafon  of 
the  Statute  0/* Mortmain,  thenldevife  them  /©Robert  New- 
man, and  his  Heirs.  And  under  this  Pretence,  That  by 
the  Statute  of  Mortmain  the  Collegf  cannot  have  them, 
Robert  Newman  entered,  and  kept  the  PoffeiBon  of  the 
Lands,  for  which  the  Attorney-General  brought  this 
Information  to  have  the  Land  eftabliflied  to  the  Col- 
lege :  And  this  whole  Matter  appearing  on  the  Bill  and 
Anfwer,  and  it  being  a  Charity,  it  was  held  by  the  Lord 
Keeper  Bridgman,  that  it  ought  to  be  edablifhed  to  the 
College,  by  Virtue  of  the  Stat  43  Eliz.  notwithiland- 
ing  the  Statute  qF  Mortmain,  and  notwithflanding  the 
Claufe  in  the  Will;  and  fo  it  was  decreed.  And  the 
Lord  Keeper  faid.  That  it  did  uot  differ  from  Uoyi^ 
Cafe,  in  Hob,  136. 


Term- 


i    *«5    ) 


Termino  Pafchse, 


ANNO 
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■^ 


Coding  againft  Harriard. 

DE  B  T  on  Obligation,  conditioned  to  perform  an  Arbitrators 
Award,  fo  that  it  be  made  at  or  before  the  Feaft  of  and  Umpire, 
St.  Michael',  and  if  they  made  none,  then  to  perform  ^^*\^"*™^^l 
the  Umpirage  of  J>  S.  fo  that  it  be  made  at  or  before  have  the*fame 
thefame  Feaft  of  St.  Michael,     The  Defendant  pleads,  Day;  tu  Um- 
That  the   Arbitration  made  no  Award,  and  that  the  P^*^' "'^'^o^ 
Umpire   made   no   Umpirage.     The  Plaintiff  replies.  Award. 
That  the  Arbitrators  made  no  Award,  but  that  the  s.  c.  i Sid. 428. 
Umpire  made  an  Umpirage;  and  fets  it  forth,  and  af-  10^*^3!^'  '^^* 
figns  a  Breach.     The  Defendant  demurs  ;  and  now  for  Raym.  187.  . 
the  Plaintiff  it  was  argued.  That  the  SubmifBon  to  the  i*Mod.  15,274. 
Umpire,  although  he  had  the  fame  Day  (as  the  Arbi-  *  vent.  i?6. 
tratois)  was  not  void,  and  cited  Djrr  347.     Rol.Abr,  Vide  ante  174. 
261.     And  Juflice  Moreton  doubted:  But  by  AV/>'«^f,  v^d*Trk     f 
Ttuyfdeny  and  Rainsford,  the  Submiflii)n  to  the  Umpire  fij'^Twifleton's 
was  void;  but  if  the  Submiffion  had  been  to  Arbiira-  Cafe,  ante  174- 
tors,  and  if  they  had  made  none,  then  to  fuch  an  Um-  T^*?'  *^' 
pire  as  they  fliould  name,  it  might  have  been  good  ;  for  u  Mafcaii's 
by  their  Eleflion  of  an  Umpire,  they  had  waved  the  Cafe,  infra 
Submiffion  to  themfelves.     But  as  this  Cafe  is,  if  the  f  ModflVs- 
Arbitrators  had  made  one  Award,  and  the  Umpire  an-  Poft,  302. 

other,    VideNelf. 
Lutw.  167* 
tSanod.  129^  133*   i  Salk.  70,  72.    2  Mod.   169.     i  Con*  Di{.  %$i*  Ld.  Ray.  2u- 
Kyd.  on  Awards  j  l«    sd  Term.  Rep.  59a. 
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other,  which  of  them  ftioQld  have  beea  performed  ? 
And  Tzi/yjden  citqd  a  Cafe  between  Bernard  and  King^ 
where  the  Umpirage  in  fuch  a  Cafe  was  adjudged  void. 
But  the  reafoii  thereof  was,  as  he  faid,  becaufc  it  was 
not  pleade<l.  That  the  Arbitrators  had  refufed  to-make 
any  Award,  fo  as  here.  And  Judgment  was  given  for 
the  Defendant. 


♦  P.  286 

A  Horfe  hired 
to  ride  from 

Nfirfoik  into 
SmfpiJk,  aaton 
not  (hewn 
where  the  hard 
riding  was. 
8.  C  Raym. 
187, 

1  Sid.  457* 

2  Keb.  62o» 
647. 


^Horfly  again  ft  Pott  en. 

r  AS  Ey  That  where  the  Plaintiff  let  to  the  Defendant 
a  Horfe  tg  ride  from  Swaffam  in  Norfdky  to  Iffwich 
in  Sufftlky  the  Defendant  dici  m  that  Journey  i'o  immo- 
derately labour  (or  ride)  the  faid  Hoifc,  that  be  died: 
After  a  Verdict  for  the  Plaintifl,  it  was  moved  in  arreft 
of  Judgment,  by  Holt^  That  no  place  is  laid  where  die 
immodeiaic  Labour  was,  and  the  Jouimy  is  in  two 
Counticj:,  anduhe  Caufe  of  the  A6lion  is  the  immode- 
rate Labour ;  and  the  Judgment  was  ftayed  for  the  prc- 
Tent ;  but  it  was  afterwards  given  for  the  Plaintiff,  as 
Holt  to\d  mc.  See  2  RoL  Abr.  0'^»  Liti.  CNum-t* 
That  irt  fuch  a  Cafe  all  (hall  be  tried  where  the.AAion 
is  laid* 


Nocll  again  ft  Nelfon. 


On  p!e»t  Ai^ 

pi  aJe vi,  iudg- 
m'ni  p'-aycd 
•nr'^fcnilv. 
&G.tSid.44^. 
1  Vent.  94. 
%  Saund  226* 
%  Keb.  606, 
621,  631,  666, 
67U 

1  Danv.  461. 
9  Lev.2a« 
a  Lev.  ci9» 


DE  B  T  on  an  Obligation,  again fl  an  Adminiflrator, 
who  pleads  fkue  Adminijflrattfy  on  which  the  Piain- 
titf  prays  Judgment  according  to  5A//>/o's  Cafe  in  8  j&« 
and  after  brought  a  Sciie  Facias  for  AUetr?,  which  hap- 
pened afterwards,  and  had  Judgment  in  the  Common 
Pleas,  on  which  Error  was  brought  here  and  affigned  in 
the  firft  Judgment,  viz.  That  it  ought  not  to  have  been 
given  on  the  Plea  of  flene  Adminijlravit,  and  for  that 
Dorckejler  ^nd  JVebVs  Cafe  in  i  Cro.  Hutton  128.  and 
Raft.  Ent.  223,  C^  329.  were  cited.  But  on  the  contia- 
ry  were  cited  Shipley's  Cafe,  and  Trin.  13  ^ac.  i-  RoU 
i!C4.  and  Mich.  13  Jac.  i.  Rot.  206.  Both  which 
Cafes  were  adjudged  in  this  Court.  And  Kelynge^  Rains- 

M 


Hijth,  22  Car.  II.  in  B.  R. 

ford^  smd  Moreton  held.  That  the  Judgment  ought  to  i  Rol.Abr. 

be    affirmed    according    to    Shipley's   Cafe.      Twyfden  "i^;i!Kip. 

doubted,  and  took  an  Exception,  for  that  the  Dcfen-  411. 

dant  IS  put  in  Miferiiordiit,  though  the  Plaintiff  was  not  3  Bulft-aso, 

delayed;  for  the  Plea  is  a  Confeflion  of  the  Action,  crol  EHz.  257. 

But  the  others  faid,  it  was  not  a  dirc6l  Confeffion,  but  Cro.  Car.  453- 
qua/i  an  Admittance  of  the  debt;  befides,  it  is  after  Im- 
parlance.    And  they  affirmed  the  Judgment. 


Webber  againft  TyrrclL 


P.  z87 


AN  Mebitaius  AJfumfJit  for  looo/.  in  Money  had  and  j^^  statute  of 

received,  and  alfo   on  an  infimul  compitajftt^  on  Limitations 

which  account  looo/.  was  due:  TheD?fen:ant  pleads  docs  not  extend 

the  Statute  of  Limitations ;  the  Plaintiff  replies  that  ftated^^ii"wcep 

he  is  a  Merchatit,  and  fets  forth  the  Prcvifo  for  Mer-  Merchants, but 

chants    Accounts.     But    by    Twyfden,    Rainsford,    and  *^  current  aci 

Moreton,  (in  Kelynge's  abfence)  ftated  Accounts  between  §.  c.  «  Saund. 

Merchants  are  not  within  the  Frovifo,  but  only  Accounts  124* 

cunent ;  and  Vones  at  the  Bar  faid.  So  was  the  conftant  I  J^^?^V^ 

rractice;  but  it  was  adjourned.  634. 

Vide  I  Mod.71.    268.  sMod.  3ti.    ?o^,%^. 


Wilfon  againft  Armorer. 

T^EBT  on  an  Obligation  againft  the  Defendant  as  Feoffment  of  a 

^  Heir,  and  on  riens  fer  Difcent  and  a  Special  Ver-  Manoreucepi- 

difl  the  Cafe  was,  William  Armorer^  the  Father  of  the  u^^Bhck^A^f] 

Defendant,  being  fcifed,  made  a  FcotVment  of  the  Lands  to  iiimfelf  for 

inQjicftion,  by  the  Name  of  the  Manor  of  Prr//r/«,  J^^fj^/^^^;  f**" 

and  all  Lands  thereto  appertaining,  except  and  rejeiving  before  except- 

Black  and  White  Acre,  to  himfelf  for  his  Life  only,  cd)  to  the  ufe 

E'ahend'  (excrpt  before  excepted)  to  the  Ufe  of  the  De-  ^/jJii^J^^^ ' 

fendant  on  his  Marriage,  and  the  tteirs  Male  of  his  does  not  pafs 

Body,  with  Remainder  to  his  right  Heirs  :  And  whe-  at  all. 

K\itx  hkck  ^nA  White  Acres  were  Affeis  by  Difcent  to  ^8^1!^^" 

the   Rayin.  ^07. 
%  Keb.  642- 
6431667,719.    Borr.  2159*   I>aug.  478. 


Paih.  11  Car.  II.  in  B.  R. 

the  Defendant  being  the  Heir,  was  the  Queftion-  And 
it  was  twice  argued  at  tlie  Bar  in  two  leveral  Terms, 
ftAd  two  Queflions  were  made:  Firjly  If  by  the  Excep- 
tion the  two  Acres  are  totally  excepted  out  of  the  Con- 
veyance ?  (for  a  Man  cannut  referve  an  Eftate  to  him- 
felf  for  Life. upon  a  Feoffment)  or  if  the  Exception  be 
totally  void  \  Sacoyidlyj  If  the  Acres  pafs  by  the  FeofiF- 
nicnt^  yet  the  Limitatioa  of  the  Ufe  does  not  come  till 
^  after  the  Habetid*^  and  the  llahen£  is  of  the  Prcmifcs 

except  before  excepted ;  and  then  no  Ufe  is  liinited  of 
thofe  Acres,  and  then  the  Ufe  of  them  refults  and  dc- 
fcends  to  the  Defendant  the  Heir,  and  fo  they  arc  Aflets 

*  P*  288  '^  his  Hands.  *  And  on  the  fecond  Argument  Kelynge^ 
Morctofty  and  Rainsford  inclined.  That  the  Exception 
was  not  void,  but  tliat  the  Words,  To  himfdf  for  Life^ 
were  void,  and  that  the  Exception  generally  excepted 
the  two  Acres  out  of  the  Conveyance:  And  as  to  the 

<  fecond  they  Jicld,  That  if  the  two  Acres  pafled  by  the 

'  Conveyance,  yet  no  Ufe  was   declared  of  them.     But 

Twyfden  on  the  contrary  held.  That  the  Exception  was 
totally  void  :  But  fnonJIyy  That  no  Ufe  was  declared 
of  thofe  two  Acres,  and  fo  that  they  defcended.  But 
it  was  adjourned,  and  afterwards,  viz.  after  Kelynge% 
death,  and  before  Hale  was  Chief  Jufticc,  Twyfden  de- 
livered-the  Opinion  of  the  Court,  and  faid,  That  they 
were  not  all  agreed.  That  the  Exception  excepted  the 
two  Acres  totally  oiit  of  the  Conveyance;  but  they  all 
agreed.  That  there  was  no  Limitation  of  the  Ufe  of 
thofe  two  Acres,  fo  that  they  refulted  and  defcended : 
And  they  gave  Judgment  for  the  Plaintiff.  Levinz  for 
the  Plaintiff,  and  Serjeant  Turner  for  the  Defendant. 


The  King  agninft  Smith  and  others  Commiffioners 

of  Sewers. 

/L  Certiorari  ^TT^H  E   Commiffioners   of  Sewers  made  a  Tax  for 

*'*(noncniVf  A     ^^^  Reparation  of  Wafftng-Wull ;  the  Inquifnion 

ScVcri%nd  on  which  the  Rule  was  made  was  removed  by  Certiorari 

they  are  fine-  jutQ  £.  /^.     The  Commiffioners  made  a  new  Rule,  and 

ceilmg  rfttr-  fi"^d  ^^^  Inhabitants  for  not  colkaing  it,  on  which  if- 

wrrtls.  fued  another  Certiorari ^  and  afterwards  a  third;  and 

s.  c.  I  Vent,  ^fjen  an  Attachment  againft  the  Commiflxonersj  where- 

W,   67.  QJJ 

Hiym.  186.  ^  ,     •     ,»^ 

Mod  44.     I  Ktb.  CZS     ViHe  1  Salk.  201. 


, 


= 
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on  they  being  brought  into  Courtj  it  was  moved  for 
them.  That  by  the  Statute  13  Eliz.  c.  9*  Vhc  Commif- 
fioacrs  of  Sewers  are  not  obliged  to  obey  CerliorarPs 
out  of  this  Court,  nor  to  remove  their  ordevs ;  and  fo 
BO  Contempt.  But  by  all  the  Court,  The  Statute  does 
BOt  extend  to  Returns  on  CertiorarPsy  but  Qxcufes  them 
from  certifying  their  Orders  into  Chancery,  as  by  the 
Statute  H.  8.  they  before  were  obliged,  with  Intent  to 
have  the  Royal  Aflent ;  whereupon  they  were  fined' 
ach  of  them  40/.  and  committed  for  the  Contemjpt- 


*  Bernard  a<rainft  Bernard. 

^  *  P.  289 

ERROR  of  a  Judgment  in  //«//,  in  AJfumffit  to  Proccft  award 
deliver  the  Pofieffion  of  a  Houfe  in  a  certain  'Place  ed  SecumJmm 
called  HuU'Bridge.     hufi.  For  that  the  Court  is  faid  to  ^cf'^"^^^^^^ 
be  held  by  Letters  PaitcntsfecundumConJuetudinemCuria;  one  with  Se- 
and  aCuftom  cannot  be  fince  the  Time  of  H.   i.  anct  f***'*^  Curiam 
Long  and  Nether cote*s  Cafe  in  i  Crp,  was  cited  for  this  ;  ^^^\  vent. 
but  it  was  not  allowed,  for  it  is  not  faid,  that  the  Pro-  ^2. 
ccts  was  awarded  Secunium  Curtesy  time  out  of  mind,  Gfc.  ^  ^^^^^^' 
and  then  Secundum  Corifuetud,  Confuetudinem  Curiae  is  no    ^'  **  '  ^^  ■ 
nore  than  Secundum  Curfum  Cur*.  Secondly y  The  Breach   Vide  ante  5o» 
isalledged,  that  he  did  not  deliver  the  Pofieffion  licet  ^l^^i^^^I^ 
fctpius  requijit\  which  is  not  fufficient,  for  he  ought  to   ^  vent.'zS.  ' 
have  (hewn  a  fpecial  Requefl,  but  this  was  not  allow-   %  D^nv.  sai. 
cd ;  for  it  being  to  deliver  it  before  a  certain  Day,  he    j^Xe'fm^^cD^ 
had  taken  upon  himfelf  to  do  it,  and  then  he  is  bound   316. 
to  do  it  before  the  Day  at  his  Peril  m  ithout  any  Rcqueft.   Promife  to  de^ 
Thirdly,  It  is  not  alledged.  That //^a-JSriV  was  with-   f^^K  ^uly.ht 
in  the  Jurifdidion  of  the  Court,  and  it  may  be  without,  is  botinJ  to  do 
aad  then  this  inferior  Court  had  no  authority  to  enquire  "  vvivhout  rc- 
thereof,  and  it  is  the  very  Caufe  of  the  A6iion:  To  ^"'j*  * 
which  it  was  anfwer^d.  That  it  being  after  Verdi6t  it   74.    ,  Mod. 
fliall  be    intended    within,    otherwife   the  Defendant   Neifon'a  Lmw. 
might  have  demurred  on  the  Evidcn(?5p,  and  if  it  had    ii5,^ii*t'4^, 
act  been  within,  the  Court  there  would  have  direfted    13(5* 
the  Jury  againft  the  Plaintiff;  and  the  Defendant  hav-   ^"(^^.'^"'^'y^ 
ing  admitted  it  then,  ftiali  not  now  aflign  it  for  Error,   tvithinlhe^u- 
whcn  he  might   have  had   a  Prohibition,  and  (cited)    rifdiaion  or 


Ctwj/fif  and  Nieufon's  Cafe  in  this  Court,  P«M.  16  Car.   ^^-z/^Court. 
2.    Rot.  278.  where  in  Caffy  for  that  he  wa;s  Collc(!>or 

Vol.  I.  *  U  of 


Pa/th.  zz  Car.  11.  in  B.- R. 

of  the  Cufioms  in  the  Port  of  Exeter,  the  Defendftnt 
caufed  him  to  be  put  out  of  his  Office,  and  the  Adion 
v^as  brought  in  the  Court  of  Exeter,  and  Judgment  for 
the  PlaintifiF;  and  thereon  Error  affigned,  becaufe  it  did 
not  appear  .that  the  Port  of  Exeter  was  within  the  Ju- 
Vide  Corbel  &  rifdiflon  of  jthe  Court  of  Exeter ;  and  yet  the  Judgment 
Pieribn's  Cafe,  was  ailirm^d  after  it  had  depended  here  two  or  three 

Years;  and  Kelynge  and  Mareton  held.  That  Hull- 
Bridge  fhall  after  a  Verdi6l  be  intended  in  Hull,  and 
within  the  Jurifdiflion  of  the  Court  of  Hull:  But 
Twyfden  with  his  whole  Force  to  the  contrary.  *  That 
^uidant  Locus  vocat*  Hull-Bridge,  fhall  not  be  intended 
a  Bridge  in  Huily  for  then  it  Inould  be  faid  The  Bridge 
of  Hull,  but  it  (hall  be  intended  the  Name  of  another 
Place  i  and  after  the  Cafe  had  been  debated  three  or 
four  Times  in  this  Term  and  in  Trinity  Term  follow- 
ing, and  Twyfden  continuing  earneil  in  his  Opinion, 
and  divers  Cafes  having  been  adjudged  according  to  his 
Opinion  formerly  in  the  Marjhaljea  and  other  inferior 
Courts,  I  perfuaded  my  Client  for  his  Expedition  to 
confent  to  a  Reverfj^l,  and  to  bring  a  new  Action; 
which  was  .done  accordingly. 


ante  pag. 

253*  154* 
Hill.  i6  &  17 
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LoFue  againft  Windham. 

DeWfe  of  ji  A  M  A  N  poffeffed  of  a  Term  for  Years  dcTifes  it  to 
term  to  one  ±\  his  Wife  for  Life,  Remainder  to  his  firft  Son  for 
KaVthouf  ^^f^>  ^°^  '*"  he  died  without  IflTuc,  to  his  fecond  Son  : 
iflTuctoano-  The  firft  Son  died  without  Iffue,  and  if  the  Remainder 
'^Jf*  to  the  fecond  Son  was,  good  ?  was  the  Q^eilion  on  a 

fp/' *  *•  fpecial  Verdift;  for  it  was  ojjjefted,  That  here  it  i< 
I  Sid.  45o«  nor^o  him  and  his  Ijfue ;  in  M^hich  Cafe  it  was  agreed,  it 
I  ^^*^2;"^'  fliould  go  to  him  and  his  Executois,  and  the  Remair* 

der  over  be.  void  :  But  here  it  is  devifcd  to  him  for  kit 
Life,  and  if  he  die  without  Iffue,  the  Remainder  to  the  fecond 
Brother ;  fo  that  hereby  he  had  only  an  EftdTte  for  Life, 
with  an  Executory  devife  to  the  fecond  Sou  on  the  con- 
tingency, that  he  had  no  Iffue  when  he  died  ;  and  cited 
2  kclL  Mr.  406.  Mo.  8,  9.  Devife  of  a  Term  to  one 
fo  long  as  he  has  Iffue,  Remainder  over,  is  good:  But 

after 


a  Kcb.  63;. 
7  Chan. 
Cxfes,  14*  15* 
a  Vzaw.  523. 
526. 

Vide  ante  25 
]  Sid.  37. 
.1  Roll.  ()1I, 
61 2. 
2  CrO'  49T» 

I  Jo.  15,  16. 

I  Cro.  577-    I  ^o-  ^^^'    i<>  C0.87.    i  Mod.  X14.    3  Lev.  2Z«   i  Chan*  Rei).8:9>  Douj 

264.    3  Term*  R^p-  484- J 


Trin.  22  Car.  II.  in  B.  R. 

after  divers  Arguments  it  was  adiudged,  That  the  Re- 
mainder to  the  I'econd  Son  was  void,  and  that  a  Devife 
to  one  and  his  Iflue,  with  a  Remainder  over,  is  all  one 
with  a  Devifc  to  one  for  Life,  and  if  he  dies  without 
Ifftte,  to  another ;  for  a  Remainder  of  a  Tevm  fliall 
not  depend  on  a  poifibility  fo  remote  as  the  dying  with- 
out liTue. 


•Term.  San6t.  Trin.  -     •^•"^i 


ANNO 


22  Car.   II.   in  Banco  Regis. 


Draper  againft  Blany. 


JhirCy  another  Scire  Facias  iffued  to  the  Sheriff  of  Den-  s'c.  Raym. 

Ugh^  who  returns  quod  breve  Domini  Regis  non  currit  in  171.206. 

WaUia.  ^  And  Kelynge  Chief  Juflice,  on  the  firft  Motion  \^^'  10. 

held.  That  the  Writ  lies;  the  others  faid  nothing,  but  Vaugh."^' '^^ 

ordered  the  Sheriff  to  make  fuch  a  Return  as  he  would  ^r.     **^^' 

Band  by,  and  the  Sheriff  ftood  to  his  Return  :  And  af-  »  Keb.  649, 

terwards  in  Mich.i  22  Car.  2*  it  was  argued  by  Satinders,  j'^Keb.*^ 

That  the  Wjit  lies,  and  he  cited  Hefl.  Rep.  20.     i  Cro.  ^01.  *  '^^* 

484   Caretu%  Cafe,  2  Bulft.   156.     -B^rfo  againft  Pi>r ;  ^'^ciMpd. 

» Ihii.   54.  Hall  againft  Rotheram.     And  by  WiV^ams  ^^' 


Tm.  22  Car- 11.  m  B.  ^. 

Vid^aiite  356.  '^^  *^*  Defendant  it  was  faid^  That  in  Nfwmmt*s  Cafe, 

i7///.  1657.  fuch  a  Return  was  adjudged  good.  And 
Twyfden  doubting  whether  the  Writ  lay^  it  was  ad* 
joarned. 


The  King  againft  the  Mayor,  &c.  of  &ratfori 

upon  Avon, 


s 


ATown-aeTk  A  ^^^^^^^^  ^^  ^^  reftorc  him  to  the  PIac«  of 
Jirmte  benffia-  £\  Town*Clerk  there.  They  return  their  Charter, 
r/V«,  is  remov.  whereby  they  are  enabled  to  chufe  a  Town-Clerk  rfu- 
ctofcT*^*"*  rtf«/^  beneplacito^  and  that  they  had  removed  him ;  but 
8.  c.  I  Vent,  do  hot  return  any  Caufe,  nor  Summons  to  anfwer. 
V*^^*  88** •  Wherefore  it  was  moved  by  Jonesy  That  the  Kcturn 
3X^.641!  wa3  ill.  But  by  JT^/yw^f,  ^  Twyfden  2inA  Rainsfordj  the 
tsS.  Reti;rp  is  good  ;  for  it  is  to  no  Purpofe  to  fummon  him 

*  p.  292    to  anfwer,  whom  they  may  remove  without  a  Crime. 

1  Sid 461.    z  Si^'  49*  li"    Cowp.  5o2«  508.    Doug.  I57*    A  Term.  Rep.  54^1  S6«. 


Morris  and  others  againft  Crtach, 

Obljat:on  TN  £  B  T  on  an  Obligation  by  three  Executors  :  The 
Aw"rd^^  ***  jLJ  Defendant  pleads.  That  there  were  divers  Contro- 
s.^.Keb.  verfies  between  the  Defendant  and  one  of  thej^laintiffs; 
to3.  ^59*  whereupon  they  fubmitted  themfelves  to  the  Award, 

^  1  Mod.  36.    vhjch  awarded.  That  the  Defendant  fliould  be  quit  of 

the  Obligation.     The  PlaintiflF  demurs,  and  on  Argu- 
ment it  was  held  by  the  Court,  That  an  Obligation  by 
itfelf  i|  not  fubmittable,  becaufe  it  is  a  Debt  certain^ 
otberwife  it  is  as  here,  where  it  is  fubmitted  among 
wlLn'^o'rfi of  ^^^^^  Things  :  And  Kelynge  and  Twyfden  held  the  Plea 
tlic  thire  Exe-  g^od,  notwithftanding  the  Controverfies  were  only  be- 
cutorsaodtht    twccn   onc  of  the  Plaintiffs  and  the  Defendant;   but 
Dcfendant,^^      Moreton  doubted,  not  only  for  the  faid  Reafon,  but 
iptt  to  jin^A-     2i^fo  for  that  an  Arbitrament  is  not  of  fo  high  a  Nature 
iv.irJ,  th^t  the  as  an  Obligation,  and  therefore  cannot  be  a  Bar.     But 
^!^;,\^,^;,^"i|j,    fee  AS  Ed.  3.  16.  an  Opinion,  That  an  Award  by  Deed 
>r.-.  '  '     is  pleadable  in  Bar  of  an  Obligation.     Buti  RoU.  270. 

is  aa  Opinion  to  the  contrary  :  And  it  was  adjourned. 

Hojkins 


7rm.  22  Car.  n.  in  B*  JR. 


flojkins  againft  Maffhfw^  afid  Clarke^ 

CASE,  for  that  the  Defendant  falfly  and  maliciouf-  Cafe  for  ex* 
ly,  without  any  reafonable  Caufe,  cited  and  ex-  c«nmonicat.- 
communicated  him  in- the  Ecclefiaftical  Court.     After  Ju^f'wi^bout' 
Verdift,  it  was  moved  in  arrcft  of  Judgment,  That  it  cauft. 
does  not  appear  for  what  Caufe  the  Suit  there  was.  |- ^-  '^  Vent, 
But  per  Cur\  ft  is  faid  and  found  to  be  falfly,  and  with-  ,  sid.  464. 
©ut  any  Caufe  \  and  tne  A6lion  lies,  and  Judgment  was  zKcL63^, 
for  the  Plaintiff.  '  ^k 


Poft*  Wx 


'f 


*  Beany  againft  Turner. 

*  P.  293 
■p  R  R  O  R  of  a  Judgment  in  the  Common  Pleas, 
^  where  the  PU  in  tiff  declares.  That  it  was  agreed  be-  ftSrendcTac^ 
twcen  him  and  the  Defendant,  that  the  Plaintiff  fliould  pyhold,ifafur- 
furrepder  to  the  Defendant  certain  Copyhold  Lauds,  jcndcr  into  the 
and   that  the  Defendant  fhould  pay  to  the  Plaintiff  fo  SJpMm^^ 
much ;  and  in  Confideration,  That  the  Plaintiff  had  fukcient. 
allumed  to  perform  the  Agreen^ent  on  his  Part,  the  Dc-  ^^'  ^  **^ 
fendant  had  affumed  to  perform  the  Agreement  on  his  ^  ^et,,  ^^ 
Part :  And  avers.  That  he  had  furrendered  into  the 
Hands  of  two  Copyholders,  according  to  the  Cuftom, 
to  the  Ufe  of  the  Defendant,  and  that  the  Defendant 
had  not  paid  :  On  which  the  Defendant  demurs,  and 
Judgment  was  given  in   the  Cotnqrion  Pleas  for   the  239?*^^'  ^^"' 
Plaintiff.     And  now  the  Error  affigned  was.  That  the   i  wood.  Coa. 
Surrender  into  the  Hands  of  two  Copyholders,  was   '^  ^»J*  Ten. 
not  a  good  Performance  on  the  Plaintiff's  Part.     And   i^Bac.  Abr, 
^ited  a  Cro.SifM  againft  La\  Smith.     Agreement  to  fur-   47 i»  472- 
leader  generally,  he  is  pot  obliged  to  make  a  Letter  of  g^*"^""*  **P* 
Attorney  to  furrender.     And  Hill-  1 1  Car,  2.  J5.  R*  Rot.   on  mutual 
>735-  £urges*s  Cafe  StyL  107.  and  i  Cro.  Devered  againft   promifcs  there 
Ratclifc.     (^)  To  whicfc  it  was  anfwered.  That  on  an   "^^^f  ""^V' 
Agreement  to  furrender  generally,  a  Surrender  by  any  formancerand 
Way  is  fufficient-     But  Twyfden  held,  That  this  Sur-   aniiUverment 
render  was  no  Performance.     And  Kelyn^c  Chief  Juf-   Jnlls^'^o^^o 
tioc,  4eld  ^be  coptrary.     But  by  the  whole  Coprt,  here   87.     '     '  °* 
beii^  inutu^l  Promifcs,  there  needs  no  Aveimvjij  aijjl    »  Kcb.  333. 
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nf  the  Pi^rformance,  and  therefore  an  ill  Aveu-tPeot  of 

tfiat  wnif.h.nt;firi^  m.  Mtrmn^f  ^]>^t^  "Q^  nurt;  and 

thereupon  they  all  affirmed  the  Judgment- 


Simpfon  agaiilft  Qfiiney. 


TH  E  Cuftom   of  Newcajlh  upon  Tyne,  That  the 
Land  fliall  defcend  to  the  elder  Daughter  only  for 


Cuftom,  thtt 
lands  ihail  de« 

fcend  to  the  __  „  , 

elder  dsudi-  her  Life,  was  adjudged  good,  without  Argument :  For 
tccfor  life  Oft.  ^^(,^^^^  faid,  that  they  had  adjudged  it  fo  before ; 
&  C.  I  Vent,    which  you  may  fee  in  the  Cafe  of  Newton  and  Skafto. 

2  Keb.  iy*,  '  '  /   . 

679,  %  Danv.  55o.  pi.  5.  Vide  ante,  I7«,  I  Rol.^br.  503.  I>1.  i.  I  Keb.  915.  %  Keb* 
III.    I  Sid.  167. 


♦  P. 294 

8  Defendants 
appear  by  At^ 
torney,  P7here 
two  are  In- 
fants, Judg- 
ment reverted 
againitall. 
Poll,  299,  300, 
«cc.ib. 
Stra.  783, 


Frror  in  Fa  A 

afHgned.  in  nuL 
io  trr/ttum  efi 
i%  a  demurrer* 
am!  confeflion 
of  the  Fa^. 


*  Grell  and  Others  againft  Richards. 

"P  41  R  O  R   of  a  Judgment  in  the  Common  Pleas,  in 
^^    Trefpafs  ag^inA  eight  Defendants,  on  which  they 
,  brought  Error,  and  fay  in  the  Writ,  That  the  Judgment 
wa.^  ad  damfnum  ipforum.     The  Defendant  appears  on 
the  Scire  Facias^  and  pleads,  in  nulla  eft  Erratum,  where 
the  Error  affigned,  was'  Nonage  of  two  of  the  Defi^n- 
dants;  and  yet  that  all  appeared  by  Attorney.     And  af- 
terwards in  Mich.   23  Car.  2.     FJale  being  then  Chief 
Jnftice,  the  Judgment  was  reverfed  in  toto.      Becaufe 
*'  ijl.  The  Pleading  of  in  nulloy  &c,  is  a  Confeffion  of 
this  Error  in  Faft,  it  being  a  Demurrer,  and  no  way  is 
left  by  the  Deroun^r  to  try  it ;  they  ought  to  have 
pleaded   to  the  Infancy,  fo   that.  Iflue  might  be  taken 
thereon.     2dly.  Although  it  is  faid,  ad  dampnum  ipforum, 
it  is  good.;  fo^r  it  was  to  the  Damage  of,  all  to  have 
Judgment  given  againfl  them ;  although  by  Hale  they 
might  have  faid.  To  the  Daqiage  of  the  two  Infanta* 


l^gdn 
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Langan  agailiift  Came. 

T^JECTMENT,  and  on  Not  guilty  and  Special  Vcr-  J^khx40 
•*-'  di6V,  the  Cafe  was  :  A  Man  demifes  Lands  for  for-  •  75*^*^^'*^  * 
ty  Years  rendering  Rent;  and  then  makes  another  Leafe  yctrt fron?tb* 
for  Ninety-nine  Years,   to  commence  after  th^   faid   end  of  the  firft 
Term  of  40.  Years,  rendering  Rent  from  the  Time  that  'J^erm,  render* 
the  fecond  Term  commences,  and  not  before ;  and  then  ©n^^e  death 
in   Knoihef  Reddendum  refcrves  Capons*     And  then  it  of  each  Te- 
foUows,  And  alfo  yielding  and  faying  at  the  Death  of  every   ^^'  ^?,"*j] 
Tenant  3L  in  the  Name  of  a  Heriot.     The  Tenant  of  the   the  firft  Term 
fecond  Leafe  dies  during  the  continuance  of  the  firft  >ndcd. 
Leafe,  and  if  the  Heriot  be  due,  was  the  Queftion.  ^' ^*  *  ^^ 
And  Kelynge  Chitf  Juftice,  held  it  due  by  the  exprefs     #'p^  ^q^ 
♦  Words,  though  he  could  not  have  any  Benefit  of  the  j  saund.  16^ 
Land  during  the  firft  Term.     But  Twyfden,  Rainsford,   166,  167. 
and  Moreton  to  the  contrary,  That  the  Intent  could  not   '  Keb*<88' 
be  to  h-AVC  him  pay  who  could  not  have  any  Profit  of  5^5,  5;^,  ^'^^ 
the  Land  ;  and  this  appears  by  the  Words.     And  affo,  Ko  Heriot 
^c.  which  fhews.  That  the  Heriot  fhall  not  be  payable  gJ$T«m  iS! 
but  when  the  Rent  (hall  be  payable ;  and  fo  it  was  ad-  ed. 
judged  by  thofe  three-  Braft.  Lib,«. 

^      ^         ^  ^  fo.  86.  %  Roll. 

Abr.  ^.&45l-  I  Roll.  Abr.  669.  p.  19.  8  H.  7.  lo*  4  E.  3.  22.  24  K.  3-  7^-  38  £.  3.  7. 
7  £.  4.  18,  19.  I*.  5  to  E  4.  72.  Plowd.  96.  Keilw.  14.  82,  84,  167.  8  Co.  104,  106, 
144.  10  Co.  56.  6  Co.  J,  2,  37.  b.  Co.  Litt.  I45>  I49>  185*  2  Brownl.  293  to  296. 
Goldf.  97,  191-  March  23,  46.  Mo.  16,  54o-  2  Roll.  Rep.  407,  4S1.  Dyer  199.  Palm. 
34«.  Old  Benl.  18.  N.  Peod.  30.  Dr.  &  Stud.  9,  76.  Hob.  60,  176.  Hetl.  57*  Shep. 
Abr,  2  Part,  285,  286.  Hutt.  4.  Owen  152.  Wiach  46,  47*  $7*  I'itt.  Rep.  35*  I  And. 
2^,  299.  2  Leon.  8.  1  Balft.  io2«  2  Bulit  196.  1  Cro.  260,  5>  3^3*  3i4-  ^  ^^^^  7^- 
Cro.  El.  32,  589,  590.  I  Jo.  300.  I  Sid.  437.  i  Vent.  91.  2  Saund.  146 'to.  168.  % 
R.eb>5«5»  572»588,  677.  %  Lev.  210.  i  Show.  81.  i  Mod.  216,  217.  3  Mod.  230,  231 , 
jl  Mod.  4«L    6  Mod.  64.    I  Salk.  $56.    Nelfon's  Lutw.  203,  4 16,  A%h  433  to  4S^< 


Term. 


(      29«     ) 


Term  Sana.  Mich. 


ANNO 


22  Car.  II.  in  Banco  Regis 


Tht  King  igunft  fTt/de.  ' 

t 

TheCon«£r  T^FORM  ATION  on  the  Statute  13  Car.  »;a8ainft 
«/fir«ouehtto     A  the  Norwich  Weavers,  for  having  more  than  tm^ 

\t'^ZZ^  ir^"T^  ■'  -'^  »f'« .»  V*rdia  on  flot  guilty  forS 
and  end  of  flaintitt.  It  was  moved  in  arreft  of  Judgment  That  thr 
Pror^ation,     Commencement  of  t.he  J'arliament  was  miftaken  ■  Tn 

J:?.^";;":  "  ^^^'^  i»  -?f  >"f^e-d>  That  «  being  a  private  A  a,  ll 
».  c. ,  Kcb.  Court  could  not  take  Notice  thereof  by  any  Matter 
m.  dehors,  but  if  they  would  have  Advantage  thereof  th^v 

""  '"•       «-A»°  have  pleaded  Nul  tiel  Record''  C^  '^. 

The  Court  is  obliged  to  take  Notice  of  the  Commence- 
ment  of  Parliaments,  and  alfo  of  Prorogations  and 
beflions,  and  they  ought  to  take  Notice,  that  there 

cannot  be  any  fuch  Aa.  ^tt  Hctl  u<).  Jenkins'z  cSl 
and  Dyer  203.  "^  *^ 


Yarde  againft  Forde. 


Cafe  for  ireA 
ing  a  Market 


C^-.S  E,  for  that  he  being' feifed  of  a  Market,  the 
.u  .oe  ..amage  .  ,5*'"ii'"*.  ''"^°.'^*  """y  '*^^"'  Warrant  crea- 
of  the  Plain-     «d  >«?<>»«"  Market  withm  feven  Miles,  to  the  Damaee 

^c*  .^^^d    Sr  '"'  -?*"'^"  •  ^^*"  •  V"dia  for  the  PlaintiflF  oa 
s.  c. «  sauad.  Not  g„,ity^  ,^  ^^  „^^^  j^  ^^^^^  ^^  Judgment.  Vii, 

Raym.  195.  Thaf 

I  Mod.  6^    I  Vent.  98.    %  KcU  689,  fq6.  ^  ^r 


'        Mid.  82;  Car*  II.  m  B.  R. 

That  It  It  not  fhewn  thit  it  is  another  Market  which  is 
held  on  the  fame  Dky,  and  then  no  Action  lies,  z  Roll. 
140.  zz  H.  6.  14.  II  H'  4.  5.  h.  RegiJL  107.  a.  h.  Alfo 
fecondljy  That  this  is  feven  Miles  diftant,  and  there 
never  vas  an  Aflion  paintanied  if  it  was  not  within 
five  Miles.  But  fer  Cur\  It  being  laid  and  found  to 
*  be  without  any  lawful  warrant,  and  to  the  Damage 
of  the  Plaintiff's  Market,  Judgment  was  given  for  thp 
PlamtiflF. 


P.  297 


Brduell  againft  Jones. 

ERROR  of  a  Judgment  in  the  Common  Pleas  for  f^^XlJ)^^'' 
Words,  where  the  Plaintiff  declared.  That  he  be-  fpokcn'o/a^ 
ing  an  Attorney,  the  Defendant  having  a  Colloquium  of  Attorney, 
him  and  his  Profeffion,  faid.  That  he  could  not  rtad  a  ^ent'^thaVhe" 
Declarafiony  whereby  he  loft  one  Scott  his  Client ;  and  cotild. 
on  a  Verdi6l  the  Plaintiff  had  Judgment  there:  And  s.  CRay.196. 
now  the  Error  alTigned  was,   that  it  is  not  averred,  contr!^* 
That  he  could  read  a  Declaration  ;  and  Twyfden  at  firfl   aKetL^io. 
held,  That  the  Aflion  did  not  lie  for  want  of  the  Aver-  "^'^^  x  Mod. 
ment:  But  afterwards,  it  being  laid  to  be /iZ/i,  and  fo   For'/f^^fb'p. 
found,  the  Judgment  was  affirmed*  piles  that  and 

the  Golhquium. 
Ante,  293, 

QiUerel  againft  Marjhall. 


■pRROR  of  a  Judgment  in  AJfumpftt  mtht  Com"  promifetodve 
mon  Pleas,  where  the  Plaintiff  declared.  That  in  an  Obii^^ation 
Confideration  of  30/.  paid  by  the  Plaintiff  to  the  De-  ^*^^  Sufficient 
feudant,  and  that  the  Plaintiff  had  taken  upon  him  to  hcongh'tTo'** 
give  the  Defendant  Bond  with  fufficient  fureties  to  fave  ihcw  the  Pc- 
him  harmlefs  from  fuch  a  Suit,  the  Defendant  promifed,  JJ^^^y.andthr 
Oc.  and  fays.  That  Jbc  gave  him  Bond  with  fufficient  tfac  fw^gs^or 
Sureties  to  fave  him  harmlefs  from  the  faid  Suit ;  and  not. 
on  a  Vcrdi6i  and  Judgment  for  the  Plaintiff  there,  it  *' ^*  '  ^ent. 
was  now  afiigned  for  Error,  That  it  is  not  fliewn  of  \  Mod.  ^ 
what  Penalty  the  Obligation  was,  nor  what  the  Sure-  ^^^*6gzi 
ties  were;  and  cited  for  this  Hoh.  69,  77.  Jervis's  Cafe:  y*^*  '  S^d. 
But  ftr  Cur',  When  the  Obligation  is  to  be  given  for 

the 
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«ihe  payment  of  Money,  it  ought  to  be  fhcwn  whzt  the 
Penalty  is,  and  of  what  Sufficiency  the  Sureties  are, 
fo  that  the  Court  may  judge  of  the  Su£Bciency  of  the 
Penalty  and  the  Sureties:  But  here  it  being  to  fare 
(harmlefs)  againft  uncertain  Damages  and  Coils  of  Suit, 
fo  that  the  Court  cannot  judge  of  the  Su£Bciency,  he 
need  not  (hew  it  in  the  Declaration,  but  it  ought  to 
come  on  the  Evidence  on  (the  Iffue)  Non  A(fumfjtty  and 
the  Court  that  tries  the  Caufe  fhall  judge  of  the  Suffi- 
ciency of  the  Penalty  and  the  Sureties ;  wherefore  they 
affirmed  the  Judgment- 


♦  P.  298  *  Braum  againft  London. 

AjfMmppoTit\\f^  j^SSUMTSITy  and  declares  on  the  Cuftom  of  Mer- 
cuftomof  Met-  chants  and  others  trading  in  England^  That  if  a  Man 
zytxit1^\  inAe^  draws  a  JDili  on  another,  who  accepts  it,  he  is  obliged 
^/a/»i  joined,  to  pay  it;  and  that  y.  5.  drew  a  Bill  on  the  Defendant 
ma^r*'^*  ^*"  to  pay  to  the  Plaintiff,  that  he  had  accepted  it  and  not' 
s  C  X  Vent,  paid  it:  And  alfo,  whereas  the  Defendantt  was  indebted 
i5«-  to  the  Plaintiff  on  another  Bill  of  Exchange,  that  *hc 

\  KLb.W/.  ^^^  prbmifed  and  had  not*  paid  :  After  a  general  Ver-r 
^13.758.842.  6\St  on  both  Promifes,  and  intire  Damages  given. 
Hard,  4B5-  Judgment  was  ft^lyed  ;  for  that  no  Cuftom  is  laid  to 
'Vid«^ante  iso.  warrant  thefecond  Promife,  and  without  a  Cui^om  the 
Hard.  485-        Aflion  upon  a  Bill  (of  Exchange)  is  not  maintainable; 

K elfon's Lutw.  ^"^  ^^^  Cuftom  laid  in  the  firft  Part  does  not  extend  to 
510.  '  the  fecond  Part  (or  Count.) 

Vide  Mich.  ai.  _    ^,        . 
ante,  intcf  Lee  &  Edwriu 


Martin  againft  Delboe, 

statute  of  IJ-      ASSUMPSIT  for  Money  doe  on  Account  Rated  bc- 
pleadable  on       '    tween  Merchants ;  The  Defendant  pleads  the  Sta- 

accounts  ftaicd  tutc  of  Limitations  :  And  on  Agreement  it  was  doubt- 
between  Mer-  -J 
chant*.  •"* 
Difcontinuance  after  arsttment.  S.  C*  i  Sid.  465.  i  Mod.  ^o.  i  Vent.  89.  aKeb* 
674,  696,  717.  a  Saun.  125.  Vide  ante  987.  Vide  ante  i*  4^»  I9U  2a7,  aXcT*  lil» 
IZ4.    I  Mod,  lit  41.    ]  Saund.  ^s.    ^Saund.  64  i  Sid*  84,  306. 
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ed,  vhcthcr  it  appeared  fufficiently  on  the  Declaration 
that  the  Account  was  ftated:  And  afterwards  the  Plain- 
tiff prayed  leave  to  difco^tinue^  and  had  it,  though  it 
was  after  argument. 


The  King  againft  Lejtngham. 


*  P.  299 


ISTFORMATION,  for  that  the  Defendant  being  Common  Dif. 
Lord  of  the  Manor  of  D.  took  unreafonable  Dif-  turberof  the' 
trefles  on  divers  Tenants  of  the  Manor,  and  was  a  Dif-  Peace,  ^v.too 
turber  of  the  Peace,  and  a  common  Oppreffor :  And  |*'c 'Raym. 
after  Verdift,  Judgment  was  ftayed ;  for  the  taking  of  193,^05.  '' 
unreafonable  DiftreiTes  is  to  be  punifhed  by  Aflion  on  »Mod.^i,a8a. 
the  Statute  of  Marlbrtdge,  caf.  4.     Difturber  of  the  l^f"'  ^' 
Peace,  and  common  OppreiTor  are  too  general,  i  Mod,  i  Ven.9Mo4« 

I  Sid.  iSz,  Fareil.  St*    6  Mod,  1^8,  289,  311.    1  Sal]c.  38a, 


Hamilton  againft  Vere: 


c 


ASE,  whereas  the  ift  of  May,  1665,  hfi  had  re-  Caftforlofi 
rained  dne>4.  to  f<rve  Jiim  for  9  Years  as  A ppr en-  offervkefor 
tice,  the  Defendant  fcduced  him  from  his  Service  fuch   Verm, though 
a  Day,  whereby  he  loft  his  fervice  for  the  Rcfidue  of  not  yet  ex- 
the  Term :  And  after  a  Verdifi  for  the  Plaintiff,  it  was   P>»"?°- 
moved  in  Arreft  of  Judgment,  That  the  Term   is  not    ,5^.'  *    ^ 
expired,  and  yet  he  had  declared  and  recovered  for  the  Raym.  200. 
Lo(3  of  Service  for  the  whole  Reiidue  of  the  Term,  |Keb.693, . 
aod  A,  may  yet  return  and  ferve  him  ;  but  he  ought  to   v^ide  6  Mod. 
have  declared  of  the  Lofs  of  the  Service  from  the  Time    i  Mod.  z;i. 
of  the  Departure,  until  the  exhibiting  of  the  Bill :  And 
of  this  Opinion  were  Tzvyfden  and  Rainsford ;  and  in 
the  Abfence  of  the  other  Judges  they  flayed  the  Judg- 
ment on  the  Argument  of  Saunders  for  the  Defendantj 
and  Winnington  for  the  Plaintiff. 


Foxwiji 
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Voxwiji  againft  Tremayne. 

An  Infant  and  T^  E  B  T  brought  by  three  Executors  by  Attorney,  ohc 
one  of  full  age  ^^  of  them  being  within  Age:  The  Defendant  pleads, 
Executortj^  That  he  is  within  the  Age  of  17  Yekrs :  On  which  the 
Aitprney.  Plaintiff  demurs,  and  two  Points  were  argued  at  the  Bar. 

S.  C  I  Mod.  ijl^  Where  an  Infant,  and  others  Executors,  of  full  Age, 
^  su.^'442^  join  in  an  Aflion,  if  the  Infant  ought  to  fue  by  Guar- 
1  Vent.  io«.  dian  ?  zdly^  If  the  Infant  ought  to  be  omitted>  and  the 
*  P.  300  Suit  only  *  in  the  Name  of  thofe  of  full  Age  ?  And  now 
a  Saund.  2x1.  the  Court,  viz,  Twyfden^  Rainsfordy  and  Moreton,  {Ke- 
^kX'^6^''  •  ^y^S^  being  abfcnt  and  fick)  delivered  their  Opinions. 
Vide  %'  Lev*  And  as  to  the  ift.  it  was  held  by  Rainsford  and  Moreton^ 
38,399.  That  an  Infant  and  another  Executor  may  fuc  by  At- 

Antei6i,iSi,  ^Qj-Q^y  j  but  if  thcy  are  Defendants,  the  Infant  ought 
J  Mod.  ^97.  ^o  be  by  Guardian  ;  as  %  Cro.  IVeJlcot  againft  Cottony  i 
aCTo.  10,640.  Jioll.  Abr,  288.  Se6i,  3.  And  as  to  the  2^  they  held, 
CroEiiz.  387'  y\^^i  aH  ought  to  be  joined  in  the  A6lion,  and  that 
Yelv.  130.  there  fhall  not  be  any  Adminiftration  granted  to  ano- 
Ow.  156.  ther  durante  tninoritatey  where  one  of  them  is  of  Age. 

Br?k.  73^228.  T'i^yfdcn^  as  to  the  %d  held.  That  they  may  join,  and 
alnft.390.         all  the  Plaintiffs;  as    Yelv,    130.  Smith  againd  «^m/i^^ 

and  5  Co-  Princes  Cafe:  But  as  to  the  \Jl  he  held.  That 
that  the  Infant  ought  to  be  by  Trochein  Amicy  where  he 
•IS  Plaintiff,  as  well  as  by  Guardian,  where  he  is  Defeu- 
dant  ;  and  in  no  Cafe  by  Attorney :  For  iji  he  cannot 
make  a  Warrant  of  Attorney,  for  the  Warrant  made  by 
him  is  void.  idly.  If  there  fhould  be  a  Nonfuit,  the 
Infant  would  be  in  Mifericordihy  which  an  Infant  can- 
not be.  But  upon  the  Opinion  of  the  other  two  Jodg- 
ment  was  given.  That  the  Defendant  fliould  anfwcr 
over. 


Reeves  againft  Gibfon. 


8*0.  Went,      ^^^^  ^s  to  be  found  until  Judgment  quod  computet  i  and 
I05-  fo  it  was  ruled  HilL  14  £s?  15  Car.  2,  in  this  Court,  bc- 

?  Kcb.  713*        twecn  Lewis  and  Bayly,  and  i%  28. 

'  Robertt 


Mich.  %%  Car.  IL  in  5.  i?. 


Raberii  agaiaft  Marriott. 

DE  B  T  on  Obligation  conditioned  to  perform  an 
Award,  fo  that  it  be  made  and  tendered  at  the  wa'd.'^rnd  Re- 
Houfe  of  y^  S.  fuch  a  Day.     The  Defendant  pleads  an  joinder  not 
Award:  The  Plaintiff  replies,  and  ffiews  an  Award,  J^n<i««<i,  is  a 
and  afiigns  a  Breach.     The  Defendant  rejoins.  That  it  s.*cf?Mt>d. 
was  not  tendered  at  the  Day.     The  Plaintiff  demurs  ;  4«.  289. 
and  for  the  Defendant  it  was  argued.  That  this  was  no  ^^"b!!*** 
Departure ;  for  it  not  being  tendered,  and  *  the  fub-  6i8.  yoj^* 
mifCou  being  conditional,  Mnth  an  ita  quod  (that  it  be)  it    *  p,  201 
is  no  Award-     To  which  it  was  apfwercd.  That  the  aSaund.  73, 
■  Plea  of  no  Award  is  intended  of  no  Award  at  all  either  ^^8^189. 
in  Fad  or  in  Law  :  But  the  Rejoinder  admits  an  Award  3  Saumi?^, 
in  Fai9,  but  that  it  is  void  in  Law  for  \ifant  of  tender,  188. 
and  fo  it  is  a  Departure.     2  Rolh  Ahr.  692.  />/.  10.  And  y*^^  *  ^"^^^ 
of  this  Opinion  were  the  whole  Court,  viz.  Twy/den^  3  cro.  755. 
Rainsfordy  and  Moreton,  and  gave  Judgment  for  the  Ytiv.  38. 

1  Vent.  joi<     1  Saund.  i«3.    2  Sauad.  73,  i^c~ 


We(l  agai^ft  Dalies. 

TR  OVER  de  tTthus  Jlruibus  Joeni  Jlnglice  Ricks  of  three  iiicka  oi 
Hay:  After  Verdift  it  was  moved,  ih^t  Jlruihus  Hay,  good, 
b  uncertain,  and  ought  to  be  de  tantis  CareJiatis.     But  ^'^^'  *  ^^^' 
the  Court  on  the  Contrary  held  it  certain  enougli,  and  iMod.  289. 
gave  Judgment  for  the  Plaintiff.  !,R*'i;'  ^'^■^^'• 

o         J       &  Vide  Cro.  ]ac. 

307.     iBulft.126.     zK«b.  765.    If  id.  98.     I  Vent.  114.     V.  Poll.  303.     aLcv.  11, 'i;6. 
Stran.  1229.    z  Hale  7j6z.    4  Hawk.  266. 


JVcoten 


Mich.  iZ  Car.  IL  in  S.  R. 


Wo$ten  agaioft  Hale^ 

on  a  Warranty  (COVENANT,  and  declares.  That  John  Holly  and 
upon  a  Pine  ^^  EHzaheihlihVfiity  levied  a  Vmt  fur  concefftt  with 
PemT(^ic5*  warranty  of  Lands  to  the  Plaintiff,  and  the  Hufband 
S.  «.  1  Sid.  '  died,  and  that  y.  S.  having  a  lawful  Title,  entered  and 
466.  expelled  the  Plaintiff  by  due  Procefs  of  Law.     The  Dc- 

fi^saund.  17^  fendant  by  Proteftatibn,  that  y.  S.  had  no  lawful  Title 
2Keb.6S4,^r.  for  Plea,  fays,  that  he  did  not  enter  and  expel  the 
1  Mod. 66,101.  Plaintiff  modo  &  forma  as  the  Plaintiff  had  declared; 
aOany.50.14.  and  on  this  Iffue  "Verdift  was  for  the  Plaintiff-  And 
Entry,  having  now  it  was  moved  in  aneff  of  Judgment,  that  the  having 
n<Jt7afficiIn\^^*  fl/^a/yW  Tale,  is  not  fufficient :  For  it  may  be,  that  he 
without  ihew-  had  a  lawful  Title  under  the  Plaintiff  himfelf ;  as  2  Cro. 
IngwhatTitlc.  325.  Kirby  againft  Hanfakey  and  fo  tield  the  Court,  viz. 
Cro.  Eliz.  437.  Twyfden,  Rainsford^  and  Moreion.  %.  It  was  objefted, 
Cro.  jac,  315,  that  an  A6lion  of  Covenant  does  not  lie  on  this  War- 
^5, 444*  ranty  in  the  Fineyir  conceffity  by  the  Feme  Covert.  But 

Koy  ia^'  the  Court  on  the  contrary  held,  that  Covenant  lies  on 

Moor.  165.  the  Warranty  in  this  Fine,  as  well  as  Voucher,  or  a 
Vaugh.  118,  IVarrantia  Chart ce^  on  a  Fine  by  a  Feme  Covert,  or  a 
a  Mod.  213.      Fine  levied  of  Lands  in  Fee.     But  for  the  firft  Exccp- 

«  Vent.  46.       tion  Judcment  was  flayed. 

3  Mod.  135.  ^  ^       ' 

Vid.  %  Saund.  177,  179.     Ante,  83.    2  Lev.  37,  i6a»'^^c.  ib.    3  Lev.  323.    3  Bac.  Abr* 

7x5.    5 'Com.  D»&*  44.  83.    Teritt^  Rep.  C.  B.  275.    ift  Tetm.  Rep.  671. 


p^  002  *  Donovan  againft  MafcalL 


AiMtratoTs       'TX  E  B  T  on  Obligation,  conditioned  to  perform  an 

aod  Umpire        1  J 

Pay.    *  *   *  February y  and  if  they  did  not  make  any,  (then)  to  the 


and  Umpire      J^  Award,  fo  that  it  be  made  at  or  before  the  lothof 


s.  c.  I  Mod,  Umpirage  of  fuch  a  Peifon  as  the  Adminiftrators  fhould 

i^^d.   ^e  name,  fo  that  it  were  at  or  before  tlie  20th  oi  Fihruary* 

2  Keb.  7J4.  The  Defendant  pleads  no  Award,  fcfc     T^^  Plaintiff 

Raym. 205.  TcpUes,  that  the  Arbitrators  did  not  make  any  Award; 

afiV^'^"^*''  but  that  the  19th  of  February  they  elefted  fuch  a  one 

I  Roi.  Abr.  Umpire,  who  made  his  Umpirage,  and  fhcwcd  what  it 
262, 265.  \iras 

1  Mod.  274*  I 

275.    2  Med.  169,     I  Jo.  167.     2  Saund.  129,  133.     Lutw.  541.  54«»    *  ^A^k.  70,  7a.    * 
Cijni  Dig.  301.     LJ.  R^y.  223.     KyJ.  on  Award*, 51.     3d  Term.  Rep.  592. 


Mid.  z%  Car.  II.  in  B.  R. 

was^  and  aifigned,  a  Breach ;  on  which  the  Defendant 
demurs,  and  now  it  was  argued  for  the  Defendant. 
That  the  Umpirage  was  void,  it  being  made  before  the 
Power  of  the  Arbitrators  was  determined.  But  on  the  * 
contrary  it  was  faid,  -that  their  Power  was  determiiied 
by  the  Eleflion  of  the  Umpire,  the  Umpire  being  ele6^- 
ed  by  themfelves;  othcrwife  where  the  Umpire  is  ap- 
pointed by  the  Parties  fubmitting,  and  he  makes  his 
Umpirage  before  the  time  limited  for  the  Arbitrators  is 
expired.  But  now  Tzvyfien  and  Moreton  ftrongly  in- 
clined, that  the  Umpirage  was  void,  and  the  Arbitra- 
tors Power  not  absolutely  determined  by  the  £Ie6lion 
of  an  Umpire,  they  not  having  abfolutely  refufed  to 
make  any  Award.  Rainsford  Teemed  of  a  contrary  Opi- 
nion, and  it  was  adjourned.  See  Copping  and  Harriarits 
Cafe,  Ante  285.  and  Traverfe  and  Txvijleions  Cafe,  Ante 
foK  174. 


*  Archdeacon  of  Roche/ler^s  Cafe.  ^  n 

^  *  r.  303 

A  WRIT  of  Privilege  was  prayed  to  excufe  him  Privilege  for 

from  the  Office  of  Expenditor  in  the  Level  of  Rom-  ex^xifing  an 

nfj  Marfh  in  Kent :  tirjl,  Becaufe  he  being  an  Ecclefi-  tt^^bei^'' 

aftical   rerfon   ought  not  to  be  put  in  fuch  an  OflSce.  Expenditor  ol 

Secondly,  For  that  all  the  Land  he  has  in  the  Level,   is  a  Farm, 

in  Leafc  for  Ninety-nine   Years;  ^nd  the   Writ  was  ^©sT '  ^^'' 

granted  by  Rainsjord  and  Moreton^  they  only  being   in  1  Mod.  282. 

Court;  Moreton  {ox  i\it  firft  Calif e,  and  Rainsjord  for  ^Kcb.  693. 
the  fecond. 

Jenny  againft  Norris, 

A   QUANTUM  meruit  was  in   the  Common  Pleas, 

^  among  other  Things  De  quadam  parcella  Fih\  and  J^^VjJ'/fl"''' 

VerdiA  and  Judgment  for  the  Piainiiff  there ;  and  there-  fUu"  " 

upon  Error  was  brought  here,  and  it  was  aliigned,  that  s.  c  i  Vent. 

a  Parcel  of  Thread  is  altogether  uncertain  in  a  S^uantum  J^jyf^j^  «  c, 

fit^ruit:  But  by  the  Court,  it  is  certain  enough  in  this  2  Kcb.  715, 

A6lion    Vide  ante.  3or, 

.  ,     ,  1  Vent.  71,105. 

I  Sid.  445-    1  Mod.  46,  294.    Style  360,  35S,  419-    »  Siurd.  74.   6  Mod.  87. 


Mick.  22  Car.  II.  m  5.  R. 

Action  or  in  Trover,  where  Damages  only  are  to  be  re- 
covered, and  not  the  thing  itfelf,  as  in  Replevin  and 
Indebitatus  Ajfumffity  or  a  Quantum  meruit  fro  diverjis 
Mercimoniis  Jihi  venditis  &  deliberdtis  is  as  uncertain  aa 
farcella  Fili,  and  yet  that  is  good,  and  they  affirmed  the 
Judgment. 


Obligation 
conmtio&ed  to 
do  divers  par- 
ticular things^ 
ffrformavit  •»!- 
m'a  M  not  good 
xrithoutan- 
fwering  the 
particulars* 
S.  C.  z  Keb. 
710. 

Vide  ante  301* 
I  Saund.  49* 
4  SauDd.  1 77, 
179. 


* 


P.  304 


Wimbleton  agaiaft  Holdrip. 

DE  B  T  on  Obligation  continued  to  dq  divers  par- 
ticular things  in  the  Condition  mentioned :  The 
Defendant  pleads  ferformavit  omnia,  &c.  and  upon  De- 
murrer it-was  adjudged  an  ill  Plea,  for  clie  particulars 
being  expreiTed  in  the  Condition,  he  ought  to  plead  to 
each  particularly  by  itfelf ;  but  where  the  Condition  is 
to  perform  all  the  Covenants  in  an  Indenture,  there  he 
may  plead  ferformavit  omnia  generally  if  they  arc  all  in 
the  affirmative,  without  anfwering.particularly  to  every 
particular. 


*  The  King  againft  Page. 

* 

AN  Indiflment  was  quaftied,  for  that  it  was  ad gene^ 
ralem  Seffionem  fads  Teni^  infra  Burgum  de  L.  not 
faying  fro  Burgo.  And  two  other  Indictments  were 
quafhed  the  fame  Term  for  the  fame  Fault. 


Indidlment  in 

Surge,  and  not 

faid/r«  Bur  go, 

i». 

ft  Hawk.  P.  C. 

$59.  Stra.  3iS»  ^18,  865*    Doug.  I53»  79 1-    1  Term.  Rep.  B.  R.  316. 


Pits  agaiaft  Pelham,  in  the  Houfe  of  Lords. 

A  MAN  devifes  Lands  to  his  Wife  for  her  Life,  and 
•^^  that  after  her  death  the  Reverlion  fhall  be  fold,  and 
the  Money  arifing  thereby,  diftributed  between  his  Heir 
and  three  Nephews;  the  Heir  refufes  to  fell  or  t6  join 
with  the  Wife  in  the  Sale  ;  and  on  a  Bill  exhibited  in 
Chancery  againft  him,  to  compel  him  to  join  in  the  fale, 
the  Bill   was  difmifled  by  the  Lord  Keeper  JSmWj^wmi, 

who 

Vide  ante  224,  ^C'  »^'  »  ^^^'  I45-  Z  And.  59*  Owen  I55«  Mo.  61,  341.  1  Rol.  Abr« 
666,  667.  Cro.  Car.  335,  S^a.  i  Jo.  327,  35«-  Cra  Klisr.  524.  %  Jo.  25,  ^f-  Hob* 
265.     a  Bulft.  257.     a  L-on.  220.     1  Chaft.  Kep.  32,  35,  176.     I'ow.  on  Dcv.  294,  297. 


Devlfe,  that 

Lands  (hall 
he  fold,  and 
not  faid  by 
whom. 

S.  C.  2  Jo.  S5« 
2  Chan. 
Cafes*  2o5» 
1  Chan. 

Cafes  35.  I79t 


HUL  22  &  23  Car.  II.  in  B.  R% 

who  held  the  Will  to  be  void  as  to  the  Sale  of  the  Re- 
yerflon,  it  not  bei|ig  faid  who  fliall  fell :  But  in  the 
Hoafe  of  Peers,  thpy  on  advice  with  the  Judges  reverf- 
ed  the  Difmiflion,  and  decreed,  that  the  Heir  flioiild 
fell ;  for  when  no  Pcrfon  is  appointed  to  fell,  it  ought 
to  be  intended  that  he  iTiall  fell  who  has  the  Eftate, 
which  is  the  Heir.  See  5.i7*  7.  12  h-  by  Hidey^  Fenwick 
zxAFineuxi  a  Devife  that  Lands  fliould  be  fold  and 
not  faid  by  whom,  they  fhall  be  fold  by  the  Executors; 
and  to  the  fame  i^itent  when  they  arc  to  be  fold  for  Pay- 
ment of  Debts. 


*  Term.  Sana.  Hill. 


ANNO 


1%  &  23  Car  II.  in  Banco  Regis. 


*  P-  305 


Rafvmfcr»ft  againft  Ravenfcroft. 

PAFENSCROFT  died  inteftatc,  leaving  Thonias  liis  . ,   .  .„     . 

eldelt  Son,  ^lhq.  Ralph  his  lecond  oon,  and  oivei*s  ongrar -Jac- 

Othcr  Sons  and  Daughters;  Thomas  the  elder  is  made  coniing  10  the 

Adminiftrator,  and  Ralph  the  fecond  Soa  appeals  to  ed'wh'n'^fln^^^ 

have  it  repealed  and  granted  to  him,  and  alledges  in  eihverfo ordine^ 

the  Delegates,  That  it  was  agreed  between  the  Sons  or.bvaCourt 
and  Daughters,  that  Ralph  fliould  be  Adminiftrator  in    j^J^Ii^ifllon!'' 

truft  for  all  the  younger  Children;  and  that  Thomas  s.  CzKeb. 

'  Vol-  I-  X  had  7?^. 

Ante  159. 

vue  ante  157*  i86«  1  Roll.  Abr.  919.  Yclv.  83,  125.  a  Lev.  55,  86,  90.  fti'f.  i  Sid. 
sSob  Z93,  37«.  I  Mod.  62.  zSannd.  148."  6  Co,  18.  Cro.  £1.  459*  Ld.  Ray.  63.  Went. 
<•  I4<    XSalk.  313.    %  Term.  Rep*  597* 


HUL  %i  &  43  Car.  II.w  B.  R. 

bad  looc/.  ferAimum^  and  all  the  younger ChiMrenno- 
thing;  whereapon  Thomas  prays  a  Prohibition,  for  that 
the  Adxniniftration  being  granted  according  to  the  Sta- 
tute, could  not  be  repealed ;  and  be  had  it  except  Caafe 
were  fhewn  contra  at  another  Day ;  at  wbic^  Day  it 
vas  (hewn,  that  there  were  other  Allegations  befides 
thofe  before-mentioned,  viz.  That  there  were  joim  JV<^ 
tahilta  ;  and  fo  the  Adminiftration  not  granfable  by  the 
Bi(bop  of  the  Diocefs,  and.  that  it  was  granted,  not 
citing  fuch  Parties  is  ought  of  right  to  be  cited,  and 
thereupon  the  (irfl  Rule  ifi^as  difcharged  ;  for  when  Ad- 
miniftration b  granted  where  it  is  not  grantable,  or  if 
they  proceed  inverfo  ordine  or  irregularly,  there  the  Ad- 
miniftration may  be  repealed  by  the  Delegates  notwith- 
itanding  the  Sutute. 


»  P.  306 


Executors  fob* 
mittoan  A-' 
ward*  tbe  (xua 
awarded  is  not 
attachable,  not 
being  due  to 
tbe  Teftator  at 
the  Time  of 
Ilia  Death. 
S«  C«  I  Vent« 

a  Keb.  716* 

Vide  10  Co. 

Jos* 

I  Ron.  Abr. 

S5S>  554* 
Cro«  SI.  184, 
691. 

Latch.  2o8. 
Dyer  247. 
Kelfon't     ' 
Lutw.  Sfo, 

A  Bac.  Abr« 


*  HoTfiy  againft  Turges,  8cc. 

D£  B  T  on  Obligation  conditioned  to  perform  an 
Award,  and  on  demurrer  the  Cafe  was  thb ;  The 
Plaintiff  as  £xecutor,  and  tbe  Defendants  fubmitall 
Controverfies,  Csfc.  The  Arbitrators  award,   that  tbe 
Defendant  fhould  pay  to  the  Plaintiff  300/.  and  a  Cre- 
ditor of  the  Teftator  attaches  this  in  the  Hands  of  the 
Defendants  as  the  Teftator's  debt,  and  whether  it  was 
attachable  as  a  debt  of  the  Teftator  }  was  theQueftion. 
For  it  was  agreed  it  fhould  be  Aifets  in  the  Hands  of 
the  Plaintiff  when  he  recovered  it,  the  Submiffion  of 
the  Plaintiff  being  only  as  Executor-    And  it  was  ar- 
gued for  the  Plaintiff,  that  this  was  not  a  debt  due  to 
the  Teftator,  and  the  Cuftom  b  to  attach  debts  due  toi 
the  Teftator  at  the  time  of  his  death,  which  this  was 
not,  but  only  a  debt  due  to  the  Executor ;  although  per- 
haps anfing  on  a  Caufe  of  Adion,*  which  was  in  the 
Teftator,  as  a  Breach  of  Covenant  or  the  like,  which 
founds  only  in  Damage,  which  Damage  is  now  dif- 
charged by  the  new  Sum  awarded :  And  if  this  debt  be 
attachable  in  the  Hands  of  the  Creditor,  by  the  fame 
Reafon  may  the  debt  due  on  the  Obligation  of  Submif- 
fion, be  attached  in  tbe  Hands  of  theExecutor  bimfelf; 
and  to  this  Opinion,  that  the  fum  awarded  was  not 
attachable  in  the  Hands  af  the  Defendants,  Twyfden 

and 


Hill.  22fef  '23  Car.  11.  ia  B..R, 

and  Rdnsford  flroDgly  incliiied  ;  Moreton  doubting 
upon  the  firfl  Argument  :•  And  afterwards  Judgment 
was  accrdingly  given  for  the  PlaintiS^  and  thai  tb9 
Sum  awarded  w^ts  not  attachable. 


The  King  againft  the  Prefident  and  Counfel  of 

the  Marches, 

A  Mandamus,  fhewing.  That  Henry  Wynii,  was  rfr-  ^  Mwdam9 
bito  modo  conji itut'S ccreUvy  of  the  Courts  of  the  ^'^ty!** 
Marches^    by    Letters    Patents  to     be    cxercifed    by 
himfclf    or    Deputy ;    and    that   the  Preiid  ent  and 
Counfel      had  put    out     Luke    Clufham  his  Deputy, 
being  duly  conftituted :  They  return.  That  at  the  Time 
*  of  the    Delivery  of  the   Writ  of  Mandamus,   Luke    «  p^  ^qw 
Qapham  was  not  conftituted  Deputy.     Per  Cur^.     Tbo.  vi<te»nie 
a  Mandamus  does  not  lie  for  a  Deputy,  yet  it  lies  for  %^y^s»ih  i«J» 
him  who  deputes  bim,  cither  to  have  him  admitted  pr  *^' 
reftored  ;    for  otherwifc  he   may  be  deprived  of  his 
Power  to  make  a  Deputy.  And  this  Return  is  ill.  That 
at  the  Time  of  the  Writ  delivered  he  was  not  conftitu- 
tcd  Deputy;  for  perhaps  they  had  put  him  out  of  his  RetiuD,  T^al 
Place  before  the  Writ  came  to  them  ;  and  therefore  a  *J  *u*^°^ 
peremptory  Writ  of  Reftitution  was  awarded.  be  wm  not 

conftituted 
P«patyi  i$  m» 

Taylor  againft  Becket. 

COVENANT  againft   an  Apprentice  on  his  Inden-  ^^^^  ^^^ 
tares,  for  fpeaking  Words  to  his  Maimer's  Damage,  chaagcd  in 
The  Defendant  moved  to  change  the   Venue,  for  the  c  venant. 
Matter  of  ASion  is  the  Words,  for  which  an  AAion  565^*0*^^, 
on  the  Cafe  lies ;  and   the  Action  is  brought  by  the 
Plaintiff  only  to  cleft  his  County  fdr  th^  Trial,  and 
to  ouft  the  Defendant  of  his  Privilege  to  change  the 
Venue,  ^s  be  might  have  done  had  h  been  an  Aftion 
on  the  Cafe.     But  fer  Cur\  thb.  A<^ion  is  (properly) 
Covenant  in  which  the  Venue  is  not  changeable.  ^ 

X  z  JVhU$ 


mi.  %i  ^  23  Car.  U.  in  B.  R. 


White  againft  Siubbs. 

Rtpiicjio:!,  '"T"  RKSPASS  for  entering  bis  Clofe,  and  taking  his 
fl'e  :nj.jttjL  in-i  J  Goods,.  9th  of  OtflohtTy  2o'Car.  2.  The  Dcfen- 
/;^/.v.,«here  jant   pleads.  That  Batclif  \v^s  fcized  in  Fee,  and  as 

the  Hjf  con-      cy   ,      '         ^  ,        -i-ri        t^i  1  it% 

f4iiudaniii     J'^(y>  20  WO*,  z.  demiied  the  Place  where  to  the  iie- 

Tititr.  fthdant ;  and   that  he  the  i6th  of  ^uly  demifcd  to  the 

7*1^^35^'^''     PluMuiir  for  a  quarter  of  a  Year,  which  ended  the 

ibaui>ii94.     26tli   of  Oflihery  20  Car.  z.  and   for  that   the  Goods 

t,  were  tlicie  after  the  Quarter  of  the  Year  ended,  he 

touk  tlicm  Darfiage  feafant ;  abfque  hoc.  That  he  took 

thcni  the  9th   of  OSiobevy  or  at  any  Time  within  the 

C^iartcr  of  the  Year.  The  Plaintiff  repltes,  De  injuria 

Jua  propria  ai^fnue  tali  cnufa;  on  which   the    Defendant 

'ir:iv.iie,  ill.    clcifiuvs.     And  fivft  it  was  rcfolved,  Thit  the  RcpHca- 

•  tio(i  de  injuria^  i^c.  abfque   tali  caufa  was   illj'^for  that 

the  Plea   in  Bar  contained   Title.     And  2.   That  the 

*  P.  308    Tvavevfe  of  the  Plea  was  ill  j,  fot  it  tnay  be  *  that  he 

S.  c.z  b.iund,  took  them  before  the  Quarter  of  the  Year,  and  before 

302,  303.  the  Demife  to  the  Defendant  by  RaicHff-,  wherefore 

f  Vent.  98.^*      Judgment  was  given  for  the  Plaintiffs    And  it  fecrts 

'iKeb.  688,       the.  Traverfe  ought  to  have  been  ahfque  hoc,  the  9th 

727^  737»  f^'J•   of  Ociohery  or  any  Time  before  the  23d  of  3^«fy»  or 

during  the  G^iartcr  of  the  Year. 


The  Dean  and  Chapter  of  Windfor  againft  Gower. 


T^RBT  on  a  Lcafe  of  four  Years  of  Tithes,  reuderiog 
^  a  Heat  of  5c/.  The  Defendant  pleads.  That  he 


li.afc  of 

Tithci  tor  4 

Yfaii,  Ten-'  . 

detingfo^./-*'-  afligncd  his  Term  to  J.  5.  and  that  the  Plaintiff  accef- 
f 'i.T'^'iJ^'*''  ted  him  for  hisl'cnant,  and  received  the  Rent  rcferved, 
unVJnsthe  ,  6  d.  da  reddil,  fradiJi'y  The  Plaintiff  demurs,  and 
•'ium.Qj  If  tlivcc  Qucftions  were  made  and  argued  :  i.  It  was  faid, 
tin  ''^v^i^  That  it  ^^as  ftot  a  Rent,  but  a  Sum  in  Grofs,  and  in 
Wr.^^*^^^  ^'  Contia£l ;  for  a  Rent  cannot  ifiue  out  of  Tithes-  Cp. 
TKl.  I  s^ind.  Ut.  47.  and  then  the  Affignment  and  the  Acceptaoce 
nU.^ikn.^^'  ^^^^^h'  nothrng  in  the  Cafe.  2-  The  pleading  Accep- 
3  i; r.  -ii^.  tance  of  the  Rent,  6  dfnar*  di  reddii.  frcedi^.xs  fenfelew. 
Nrir.  Lutw.  ^.  That  the  Acceptance  by  the  Deam  and  Chapter 
*^^*  cannnt   be  pleaded  without  Deed,  which  is  not  done 

here. 
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here     As  to  the  ij.  it  was  faid.  That  the  Privity  of  Videatev. 
the  Contraft  fliall  go  with  the  Eftate.    3  Cro.    636.  p^pj^  ^^^ 
Buffkin  againft  Edmundsy  the  fame  Cafe.     To  the  xndy  Raym.  i6|. 
That  a  Receipt  of  any  Part  is  an  Acceptance,  and  Re-  ' ^^^-  40^' 
ceipt  of  the  Whole-     And  to  the  3^,  That  it  may  be  3Lev.A95. 
paid   in  the   Chapter^ Houfe.     The  Court  faid   nothing 
as  to  the  jjl  and  3^,  but  gave  Judgment  for  ^hc  Plain- 
tiff 01?  the  tnd  for  the  Infenfibility. 


Manningfon  againft  Guillims. 

DEPLEVIN,    Avowry    far    Rent    chai*ge •  fo'^  P^", Bargain 

•^^    that   J.  S.    feized  of   Rent  bargained  and  fold  nlt^ti^,ul  . 

1  *  rrr  1  ^1  tfy    r»       T  1  ^^^^  without 

It  to  the    Avowant:    Ittuc    thereon.   That  j.  A.  did  Confiderniiom, 

not  grant,  and  Vcrdift  for   the  Avowant,  that   he  did  i^e  »:i.  r.«- 

grant ;    and  it  was  moved    in     Arreft   of   Judgment,  dia'cures^hc 

That  here  is  a  Bargain  and  Sale,  and  no  Confidcration  nant  of  Coa- 

flicwn,  and  fo  it  is  void  :  But  ffr  Cur%  after  a  VerdiA,  ^'^^^*^»<>"- 

the  Confideration  fliall  be  intended  to*  have  been  pro-  ,^/  '    *^"** 

vcd  on  the  Trial,  the  IfTue  being  JVon  ctmceffii ;  for  elfe  itaym.  20a 

the  Jury  could  not  have  found  for  the  Avowant,  *  if  'tYl^^'  ^^^' 

BO  Coniideration  had   been  proved;  and  the  Bargain  **p    5^^ 
and  Sale  was  void,  lluit.  54.  Cro,   165,^59.  Where-  *  ^  ^ 

fore  Juvlgmcnt  was  given  for  the  Avowant. 


Cole  agaiuft  Green, 

WASTE   \v.C^^Hullnt.  London,  or.  a  Lcafefor  ^--^U 

Years  01  a  Brcw-Houfe  in -ta?;^/^/!.     The  De-  feff.intoTc- 

iendant  pleads  no  Wt^e^  and  Itfue  thereon  ;  and  on  nemcnts  of 

the  Evidence  it  appeared.  That  the  Defendant  took  fJwaft^"^"^' 

dovn  the  Brew-Houfe,  and  ere6led  feveral  Houfcs   in  s.c.  aSRund. 

the  Place,  and  improved  the  Rent  from  120/.  to  20c/.  358*10259. 

^  Annum;  And  by  the  Direction  of  Howcl  Deputy  i  banv.^^ii. 

Recorder,  bcfote whom  the  Caufe  was  tried;  for  that  VideiRoi, 

thereby  the  Nature   of  the  Thing,  and   the  Evidence  ^^{(^^  g  - 

thereof  was  altered,  the  Jury  found  it  WajUy  and  gave  co.  Lit. '53. 

finglc  J>alnages  aoo/.  which  were  trebled  to  600/.    But  ^i^  Rcp*  266, 

?hed  Judgment  was  arreftcd,  on  Motion  before  Sir  J?y\y   ^fii. 

WiiBam  iViU^i  the  Recorder  himfclf,  for  the  Infuffi-  hoU^^,  ^.t^ 

ciency 
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deticy.of  the  Verdi  A  ;  becaule  the  Writ  of  the  Coont 
'fine  J^ff  are  qtiod  fecit  vajlum  vcndiiionem  &  drftruSiotum  ;  and 
**s?  A*^'*  the  Jury  found  fecit  vafivm^  vcnditianem  &  defiruBv- 
\s$^^  ^  OM^miyciV.  in  pulling  down  the  Bvew-Houfe,  and  Ukii^ 
z  Shovr.  away  the  Coppers,  and  the  other  Particulars,  C#c.  bat 

V^  ^  did  not  find  any  Sale  of  any  of  the  Particulars,  upon 

the  Book-Cafe  in   Lon^   5  E.  4.   100.     In  Wafte  for 
felling  and  felling  of  Tree^j   the    Defendant  pleads. 
That  he  felled  them  and  employed  in  Repairs;  and  the 
Flea  adjudged  ill^  becaufe  it  did  not  traverfe  the  Sale. 
And  although  to  this  it  was  anfwered.  That  though  in 
a  Plea  the  Sale  is  material,  becaufe  if  he  fold   them  it 
is  Waf^e,   although  he  repurchafe  them  and   imploy 
them  in  Repairs  ;  and  therefore  the  Sale  b  there  tra« 
verfable,  fo  that  it  may  appear  to  the  Courts  whether 
the  employing  them  in  Repairs  be  Wafteornot;  yet 
when  in  a   Verdi6i  the  Wade   is  founds  it  is  fufficient 
whether  they  are  fold,  or  not :  But  (notwithftanding) 
the  Yerdi^l  for  the  faid  Exception  ruled   to  be  infofB-* 
cient,  and  a  Rule  made  for  a   new  Trial;  whereupon 
the  Jury,  in  refpcfl  of  the  Melioration,  or  Improve- 
ment, by  the  Direftion  of  Sir  JViUianLlVylde^  befotc 
whom  the  new  Trial  was,  gave  a  VerdiS  for  the  De- 
fendant, and  Judgment  was  theicupon  given  for  the 
Defendant. 


•  P.  310 

VeriiA  fet 
afide  an<t  a  * 
tiew  Triali 
andcontrar/ 
Verdi £l»  aod 
Ju.:gnient, 
anfl  thereon 
Error  brought, 
and  all  certi- 
(Sed  Without 
DinuDUtion* 


Ott  which  Judgment  CoU  brought  a  Writ  of  Error 
before  Faughan  Chief  Juftice  of  the  Common  Pleas, 
Hale  Chief  Baron,  Turner,  and  Rains/ord,  and  Mare^ 
ton  Juf^ices,  affigned  at  *  St.  Martins  Ic  Grand;  and 
upon  hearing  of  Counfel  before  Howel  Deputy  Record- 
er, the  Judgment;  and  both  the  Verdifts,  and  the 
Rule  for  the  New  Trial  (which  was  gvia  videtur  Cur* 
qucd  verdid  ^fradiB.  eji  vitiofum  &  erroneum,  idea  caffkur, 
€sf  haheaiur  nova  iriaitoj  were  all  certified.  And  before 
the  faid  JuHices  afiigned,  four  Points  v9ere  argued  and 
adjudged,  njtz.  i/L  That  the  firft  Verdid  was  fufficient 
for  the  Keaion  before  alledged.  Raji.  Entr,  695-  h.  696* 
a.  689.  Pa/ch.  7.  Eliz.  3.  P/.  1.  2/y,  That  both  the 
Verdi6ls  and  the  Rule  were  well  certified  at  firft  on  the 
Writ  of  Error,  becaufe  the  Huftings  being  an  inferior 
Court,  no  Diminution  can  be  aledged  of  certifyii^ 
more  than  is  certified  at  firft  ;  and.  if  the  firft  Veidiet 
he  not  certified,  and  the  Rule,  &c,  the  Bnoneou&efs 
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of  the  Proceedings  in  the  Huftings  cannot  appear,  and 
fo  no- Remedy  be  on  the  W.rit  of  Error;  and  for  this  ^.^^  ^  ^^^^^ 
were  cited   8    Co.  65.  Loveday^s  Cafe,  Co.  Entr,   252-  254,255. 
DonaVs  Cafe,     ^diy.  That    the  Court  here  ought  to 
reverfe  the  Judgment,  becaufe  the  Court  below  erred 
infetting  afide  the  firft  Verdift  as  infufiBcien^,  where 
it  /was    fiifficient.     4M/y,     That     the     Court    here       ,   ^  ^^ 
ought  to  give  the  fame  Judgment  here  for  the  Plaintiff  st.  Martim 
on  the  firft  Verdi6l,  as  the  Court  below  ought  to  have  ihaHgivc  the 
given  ;  and  this  by  Virtue  of  the  Words  in  thcW^rit  of  Ji"^  J"%; 
Error,  El  ulterius  facturt  quod   adjujlictam  ferttnet  je-  Cgort  in  the 
cuftdum  leges  regni  &  conjuetudinem  civitatis  fradi6i\  and  Huftings 
thoagh  no  Precedent  was  produced  of  fuch  a  Thiug  ^"^n*/^***^* 
done  before  in  this  Cafe,  yet  they  faid  they  would  pre-  aSaund.  25<?» 
fume  the  Cuftoms  of  London   to  be  according  to  the  |57« 
Common  Law,  if  no  Precedent  be  Ihcwn  to  the  con-  jj^*    ^  ^ 
trafy:  And  upon  this  all   the  Judges  agreed,  and  fe- 
verfed    the  Judgment,    and   gave    Judgment   for    the 
Plaintiff  on  the  firft  Verdift* 

On  which    Judgment   of  Reverfal  the    Defendant 
brought  a  Writ  of  Error  in  the  Houfe  of  Peers,  and 
afligned   Error,  Thaj^  the  Jury  did  not  come  from  the 
four  next  Wards,  which  by  the  Cuftom  of  London  th/jy 
ought ;  whereupon  the  Defendant  in  the  Error  pleads,      > 
In  ntdlo  efi  erratum,  and  on  Argument  there,  the  Lords, 
with  Advice  of  the  Judges,  refolved  thcfc  Points.'    j.  ^^y^,  cootn- 
That   it  was  not  affignable  for  Error,  being  contrary  ry  to  tht  Re- 
to  the  Record,  becaufe  the  Award  of  the  renire  Fact-  ^Z^*^^} 
as  \%  de  quatuor  p^ximis  IVardis,  and  the  Writ  is  re-  $  sJJlnd.^i55, 
turned  ferved  accordingly,  and  is  not  like  to  the  Cafe  ts;. 
3  Cro.  320.  nor  i  RofL  Abr,  761.  M.  3.  which  are  from 
more  inferior  Courts,  where  it  was  affigned.  That  one 
named  Merman  was  not  an  *   Alderman,  and   one  na-    *  P«  31 1 
xtLtA  Steward  o{  Si,  Catherine's  wab  not  Steward:  But 
the  Courts  and  Cuftoms  of  the  City  of  J^ndon  are  con- 
firmed by  k&.   of  Parliament,  and  are  like  the  Grand 
Seffions  of  Wales,  or  the  Place  CoiJrt ;  and  i  RolL  Abr. 
758.  N^.'  4.  is  :  It  cannot  be  afligned,  That  the  Deputy 
of  the  Grand  Seffions   before  whom  the  Court  was 
tried,  was  not  Deputy  ^  and  Molins  and  NeJby*sC2St, 
Trin.  14.  Car,  2.  B.  R,  Rot^  1091.  and  Kin^  and  AUens 
Oafc  in  the  fame  Court,  it  cannot  be  ailigned.  That 
the  Judge  of  the  Marjhalfea  was  not  Judge   or  prefent 

in 
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TmMsiy&  c.      in  Court.  Secondly,  Tiiat  in  miJIo  ejl  ty^aC  13  a  Demur- 
I*?  E!r,i!l'-      rcr,  but  thoaeh  there  is   an   Error  in    Fact,  it  is  not 

rcr,  DQt  does  c  rr    %   \^         it*.  -  t*  a-  \  %         V. 

not  coaftfs       conkiied  by  the  De nun  rcr,  it  not  being  afiignable  ;  but 
any  RrjoT  in    tfie  Demurrer   is   thereupon   in  Point  of  Law  bccaufc 
afllznci  ^*     "^^  aflignable  ;    on   which  the  Judgment  was  affirmed, 
a*nd  remanded  to  St.  Martins  to  be  executed  ;  and  there 
it  was   objeik'd.  That  they  could  not   execute  it,  bc- 
caufe  they  had  no  Seal  to  feal  the  Execution  ;  but  for 
juOic^^  at        jjjj^^  ^  Precedent   was   produced.  Dated    1 1    Junii  21 
inK.ior.  J^ttz.   between  Lrozvther  and   GeCy  where   in    tne  like 

howtojirant    Cafes,  the  Juftices  fealed  the  Writ  of  Execution  with 
Exccutioa.       their   particular    Hands  and  Seals,  and   fo   the  Couit 
rcfolved    to    have  done  here  :  But  before  it  was  doAC, 
Green  the  Plaintiff  in   the  Error  died,  not  having  any 
Goods   in    Laidon,    and   Forth,    Alderman   of  London^ 
claiming  by  a    I. cafe  under   Green,  had  preferred  his 
rianrcrvsf-     ^^^^   ^"   C'^ancciy  to   be  relieved,  ^t.  and  prayed  an 
t^r  wdiA       InjuncSion  tlieret^y,  this  IVaJIe  being  a  j/  eliorafionz  But 
and  .i<.;;vmcnt  he  to  hftvc  an  Iniiiii6lion  was  ordered  by  the  Court  to 
Knor,  rr'iVs    ^^^^'^  '"^^^  *  ^  xognizanc  to  anfwer  for  Green,  being  an 
aMt-wTini.     ancient  Man;   and  on   hearing  of  the  Caufe  there,  in 
2,Hi\vk.  r.c.  regard  there    had    been   one  Verdi^^   for  the   Plaintiff, 
M'/i/4-'!j,  a^'^^  another  for  the  Defendant,  the  Loid  Keeper  Bridge 

''  •  man,  after  all  thofe  Proceedings,  dircfled  a  new  Tri- 
al at  the  King's  Bench  Bar,  to  tiy  in  a  feigned  Iffue, 
M^'hether  Wajle  or  not  V  And  on  the  Trial  before  HpH^i 
tiun  Chief  Juftice,  it  was  refolved  to  be  Waftc  not- 
withAandihg  the  melioration,  by  Reafon  of  the  Alte- 
ration of  the  Nature  of  the  Thing,  and  of  the  Evi- 
dence thereof;  and  the  Juiy  gave  their  VcrdiA 
accordingly,  .and  ico  Marks  fingle  Damages,  which 
trebled,  amounted  to  200/.  which  the  Chancery  com- 
pelled Co]e  to  take. 

Cch   to   have   Execution   of  the  Place  wafted,  had 

the  i.ecord  trsnfmitied  by  Certiorari  immediately  from 

.  le  Jufiices  at   St.  Martins,  into   the  King's  Bench, 

*  P.  312    (^^'ithout   having  it   certified  into  Chancery;  and  fcnt 

Vide  isauud.  from  thence  by*  Mittimus  into  the  King's  Bench)  and 

^^'  99*  fj-otn  thcnqe   ilTued   a  Scire  Facias  againft  the  Adminif- 

trator  of  Green,    and  again  ft  Forth  and  others,  furroi* 

fing  that  they  had   entered   into  the  Place  wafted,  and 

ftill  held   it,  and   they  come  in  and  demur  upon  the 

Writ   thus,  viz.  For  that   the  Plaintiff  ought  not  to 

hayc 
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have  Seifin,  becaufe  non  conJlat\  that  Forth  entered  on 

a   Title  under  Green.     Secondly,  For  that  the  Record  Record cjertify- 

is  not  legally  removed  into  this  Court  to  be  executed,  «<1 ''"^^^iate- 

unde  fetit  judieium  de  breve  dsf  quod  Trreve  fradi^V  cajjelur.  Martini  into 

And  now  four  Queftions  were  refolved  by  the  whole  •^«  R*  without 

Court,  viz.  Firjl,  That  the  Record  was  lawfully  re-  ^^'ill'"'^'  *>"^ 

I    -  1*       1       •  1  •      1^  11^^'         •     oi  Chancery- 

moved    immediately   into  this   Court  by  the  Leritorart, 

without  any  Mittimus  from  the  Chancery,  -ou  the  Pre- 
cedents Reg.^og.  F.  N.B.  242,  246.  B.  19c.  F.  Beg. 
160,285.  £^F.  MJ5.  243-     Secondly,  That  it  being  in   The  King's 
this  Court,  this  Court  may  execute  it  qotwithftanding   Bench  may 
Hutu   117.  Rifham  againft  Goodwin,  That  this  Court  judgmeVts^ 
cannot    execute  the  Judgments  of    inferior  Courts  ;  of  inferior 
and  this  Refolution  was  grounded  on  Pajch.  22. //.  7-   Courts- 
Rot.   369.  RaJlaVs  Entr.  ^^i.  jijhtons  Tlacita  Rediviva     ^ 
145.  Mich.  3.  Jac.  i^i?;  i?.^Ro^  2311.  Hill,  s  J<^^*  '•     ' 
Co.  B.  Rot.    1^19.    Pafch.  4  ^ac.  i.  B.  R.  Rot,  337.  Bre. 
Judicialia  1^0*  HilL<^    H.  4.   ^0^.130.   Thefaures   Bre- 
vium  AG,  41,  42.  Rajl'  Entr.  169,  19^2.  Co.  Entr.  180, 
342.   Re<r.  1 70.    F.  N.  B.    242,243.    Thirdly,  Th&t    the    S^irt  Facias 

Scire  Facias  was  good,  without  fliewing  h^  what  Title  i?*^**^^^* 

Forth  entered  ;   and  this  was  grounded  on  Raft.  Entr*  PorreflTion, 

236.   Moyle  \(>o.   %Bro.  no.  Bre*  yudicialia  155,  253.  9"*a  hgref 

RaJl.Entr.2.^<),^S^.  Re^.Judic.  20,  50.    And  generally  •(;;^htnUhew. 

in  Recoveries  in  real  Ailions  the  Scire  Facias  is  againfl  ing  Title. 

fuch  and  J uch  who  entered^  &c.     Fourthly^  It  was  lefol-  Ante  83.  ^10. 

vcd  by  all  the  JulUces,  That  the  Plaintiff  fhould  have  Scnchig  in 

Judgment  to  have  Execution,  and  not  refpondeas  oujler.  Bar,  though 

becaufe   although   the  Conclufion  of  the  Demurror  is  it  concludes 

in  Ab\sitement,   yet  the  Commencement   being  in  Bar,  yet  Judgment' 

the  Judgment  fhall  be  peremptory*    Mich.   1 5   Car.  2  peremptory. 

B.R.    Rot. 'JOS.  andfo  it  was;  and  the   Plaintiff  had  l^^^/f,^-^ 

Execution  accordingly.     Norton  znd  Levinz.  wtTc^or  1  Mod.  a  14^ 

the  Plaintiff  Cole  throughout  this  whole  Caufe^  and  Ante  85* 
Fincky  Jones  and  others  for  the  Defendant. 

So  where  Matter  in  Abatement  is  f  leaded  in  Bar,  and 
concluded  in  Bar,  Judgment  Jhall  be  Final »  6  Mod.  loz* 
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Defendant  dies  after  Verditt ;  if  Judgment  be  given  after,  by 
Virtue  of  the  new  Statute^  it  ihali  charge  the  Executor  by 
Relation,                                                                             277 

Adions  in  general.  * 

Part  of  the  Caufe  of  Action  arifing  in  one  County,  and  part  in 
another,  the  Plaintiff  has  Election  to  bring  it  in  which  Coun- 
ty he  pleafes,  286 

Cafe  for  Lofs  of  an  Apprentice*!  Service,  thoiljgh  the  whole 
Term  not  yet  expired,  ^tf..  -  299 

Adion  on  the  Cafe* 

Lies  for  claiming  Contrad  of  Marriage  with  a  Woman,  where- 
by ihe  lofl  her  Marriage  with  another  Man,  though  the  De- 
fendant daiiiied  a  Title  to  her  himfelf,  53 
Cafe  for  a  Seat  in  the  Church,  without  a  Prcfcription  to  repair 
it,                                                                                        71 
Porafalfe  Information,  that  a  Houfc  was  let  at  a  higher  Rent 
than  really  it  was,                                                              1 02 
For  a  falfe  Oath,  whereby  the  Plaintiff  loft  his  Office,         1 19 
Cafe  fi)r  Stopping  Lights,  cfr.                                                122 
For  a  malicious  Attachment  of  the  Goods  laid  without  Scienter^ 

129 
Again^ 


(    3«4    ) 

ft 

Againft  aServaot,  who  Sdemltr  caufed  his  M^er  to  break  bis 
Covenant,  A^*  183 

Lies  not  ibr  prioting  and  delivering  a  Petition,  caotaiatng  kzo- 
dalous  Matter,  by  way  of  Cooiplaiot  of  GrieTaocci  to  a 
Member  of  Parliament,  Z40 

Nor  agaicft  t  Hufband  ibr  a  falfe  Information  given  by  the  Win;, 
whereby  the  Plaintiff  married  her,  ^47 

Againft  a  Foreigner,  who  ufed  a  Trade  in  a  Corporation.  10 
the  Prejudice  o(  a  Freeman,  262 

It  ]ies  for  fuing  in  a  great  Sum,  without  jufl  Caufe,  to  hir^er 
the  Plaintiff  of  Bail,  292 

So  fcr  excommunicatirg  one  without  Csufe,  ihiJ, 

So  for  ereding  a  Market  to  the  Damage  of  the  Plainiifa  Market, 

296 

Cafe  for  Ifonli^  See  Parols, 

Adminiftrators  and  Adminiftration. 

Aft  of  the  Court  withotu  Seal,  good  Proof  of  an  Aduiioillrcition, 

.  25,76 

To  be  granted  by  the  Metropolitan,  where  goods  are  in  divers 

Peculiars,  78 

If  granted  accoftiing  to  the  Statute  j    it  h  not  revocable,  157, 

186 
Exvept  it  be  granted  inverfo  erdine^  or  by  an  incompetent  Judge, 

And  then  the  Caufe  of  Revocation  ou^ht  to  be  ihewn  in  the 

Pleadings  '57 

Adminiftration  granted,  pending  a  Caveat^ ;  ^/.  If  revocable. 

To  whom  the  granting  Admin  ill  rat  ions  appertained  originally, 

186 
Or  whether  in  thnt  Cafe  it  h  examinable  by  the  Delegates,  or 

upon  a  Prohibition,  ibid. 

Sec  a  Manduimis  for  granting  an  Adminiil'^tlon,  ih:J^ 

A  Grant  by  Archdeacon,  pleaded,  not  fayirg,  cui  de  jure  ptrti' 

n€ty   or  loci  illius  ordinfirio^  and  this  latter  held  not  nectfTiry 

in  a  Declaration  ;  becaufe  he  produced  the  Probate.  1S7 

Ecclefiadical  Court  could  not  oblige  to  diltribute  before  the 

Statute  23  Car.  l.chop.  10.  ^33 

See  Judgment  prefently  on  a  pUtu  adminiftfirvU  pkaded,     ^86 

I 

Admiralty. 

The  Principal  being  of  the  AdmiraJ's  Jurifdi^ion,  they  fliall 
not  be  prohibited  m  Matters  incident,  243 

Suit  in  the  Admiralty  tn  Spoilt,  and  Sentence  there  for  Matters 
on  Land,  and  Suit  in  the  Admiralty  here  by  an  Executor,  and 
Sentence  thereon  ihall  not  be  prohibited,  267 

And  fee  the  Cafe  above,  243,  xouching  this  Matter. 

Ali^'ns 


(    3'S    ) 

Aliens  and  Denis^ens. 

Two  Bfothers  are  naturalized  ;  their  Iflacs  are  Inheritable  to 
ezck  other,  P^f  59 

Amendments,  See  Tit,  Abatements. 

A  Warrant  of  Attorney  amende  d,  150 

So  an  Inlormati»n  for  Perjury,  189 

Appendent,  Appurtenant  and  Parcel. 

Devife  of  a  Mill  with  its  Appurtenances ;  ^.  If  a  Kiln  ufed 
therewith  ihall  pafs,  131 

Peoffhient  of  a  Manor,  except  S/ackaere^  to  one  for  Life,  HaBena', 
except  before  excepted,  to  the  Ufe  of  ^.  in  Tail ;  Blackacre 
does  not  pafs  at  ally  287 

Apprentice, 

Where  one  is  compellable  to  take  an  Apprentice.  84 

Apprentice  marries  within  the  Time  of  his  Apprenticeftiip,  he 

iliall  not  thereby  be  deprived  of  his  Freedom,  but  iliall  have 

a  Mandamus  for  it,  91 

Arbitraments  and  Awards. 

Award  of  mutual  Releafcs  good,  though  nothing  elfe  is  awarded 

on  one  Part,  58 

An  Aws^rd,  reciting  Diiferences  touching  Rent,  awards  4/.  Rent 

only,  yet  good,  133 

Awards  ought  to  be  between  all  the  Parties  of  eich  Part,   139, 

140 
Ua  quod^  lie,  in  the  Claufe  of  the  Arbitrators  only,  yet  refers 

to  the  Claufe  of  Umpirage,  140 

Arbitrators  cle£t  an'  Umpire  after  they   had  made  an   Award 

within  the  Time  ;  ^^tre^  285 

Arbitrators  and  the  Umpire  have  the  fame  Day,  102,  28( 

Affignees. 

Of  a  Revedion  may  maintain  Covenant  for  Repairs,  though  Af- 
fignees are  not  named  in  the  Covenant  of  the  Leafe,  109 

Executor  of  a  Lefl'ee  charged  tor  Rent,  after  an  Allignment  made 
by  him,  ,     U7 

Aflignce  aliens  ovcf;  S^^re^  If  he  be  difcharged  without  No- 
tice and  Acceptance  by  the  Le^or,  2 1 5 

Aflignee  ought  to  'plead  no  Rent  Arrear  at  the  Time  of  the 
AtTignmenr,  215 

Aflignce 


(    3«6    ) 

Afnjfnee  of  Reverfion  niay  maintain  Covenant  in  the  County 

where  the  Leafe  is  fuppofed  to  be  made,  but  not  Debt, 

Pag9  250 
LefTse  for       100    Years,  being  out  of  PjflefIioD»    cannot  a(- 

fign,  <  ^  470 

Dean  and  Chapter  leafe  Tithes  rendering  10/.  per  Annum  \  Lef» 

fee  afTigns   his  Term  ;  ^.  If  the  Amgnee  be  chargeable ; 

for  this  is  not  Rent,  3$ 

AiSgnee  of  Rent  on  a  Leafe  for  Years,  the  Leflee  attornSi  (hall 

mamtaio  Debt  for  the  Kent,  %% 

Affize.  ' 

Of  an  Office  tried  in  the  Kin^%  Bencfi^  \ 


AiTumpfit 


Promife  to  purchafe  Lands  at  the  bed  Price  he  could  ;  Breach^ 
That  he  did  not  purchafe  it,  held  good,  though  not  s^verred,  . 
that  he  Inight  have  purchafed  it|  \ 

In  Confideration,  that  he  had  undertaken  to  do  fuch  a  Thing,  is 
a  mutual  Promife,  and  need  not  av<r  the  Performance  of  the 
Thing  undertaken.         But  fee  70,  contra.  ^ 

Promife  to  pay  10/.  if  Charles  Stewart  ihouid  be  King  of  £if- 
giand  w^ithin  (iz  Months,  he  being  then  in  Exile,  good,        33 

Where  the  Promife  is  mutnal,  the  one  Part  is  to  b:done  on 
Performance  of  the  other  {.there  the  Performance  ought  to 
be  averred.  .70 

See  20  co/t/r^. 

Executors,  in  Confideration  of  doing  Suit  to  fave  the  Teftator 
harmlefs  againd  an  Obligee,  wherem  the  Teilator  was  obliged 
for  another,  good,  71 

A  Promife  aeaind  a  Promife,  not  averring  of  Performance,    87 

On  %  Promi^  ro  a  Bailiflf  ex  parte  S^uer.  if  he  would  permit  the 
Party  arrefted  to  remain  in  his  Houfe,  gt 

To  pay  for  ji  Houfe  if  they  agreed  of  the  Price  ;  faid,  that  they 
did  agree,  but  not  that  he  had  conveyed,  103 

To  pay  a  Penny  a  Nail  tor  a  Horfe,  doubling  the  Price  each 
Nail,  ^  "^  til 

A  Verbal  Submiflio  n  to  an  Award  does  not  imply  t  Promife  of 
Performance,  118 

Put  your  Daughter  to  Sc/mif  and  I  will  pay  for  a  Tear  ;  he  puH 
her  to  Shool  for  a  quarter  of  d  Tear,  140 

Indebitatus  fox  Goods  implies  fold  and  delivered,  141 

Not  guilty  a  good  Plea,  14a 

>(^/nr^^/ to  marry  a  Feme  lies,  147 

Confideration  of  Forbearance  where  the  Defendant  was  net  li- 
able, when  good,  164,  165 

Sluod folvere  ^vnlet^  loj 

A  Confiderauoo 
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A  ConfiJeratton  trafverfabte  is  admitted  on  N9n  Ajfumpfity  and 
he  need  not  prove  it^  fage  195 

K  ^ataum  miruit  \gk  Enjoyment  of  Lands,  170 

ConnderaHon,  That  one  having  a  Letter  of  Attorney  to  receive* 
would  forbear,  good,  1 88 

Affumpjit  to  pay  what  was  due  before,  gQod,  198 

Promiie  to  an  Officer  to  pay  Money  due  to  the  King,  good,  ibid, 
Jjfumpjit  for  Tour  piaas  Ptllias  (iuftead  of  PtlUs)  fold  and  de- 
livered,      ■  204 
0)n(ideration»  chat  he  would  permit  him  to  enjoy  the  Land  as 
A.  did,  to  becouie  his  1  enant  as  A.  was ;  a  good  Promife, 
and  obliges  him  to  pay  the  Rent,                                        205 
It  lies  on  an  exprefs  Promife  to  pay  Rent,                               205 
Coniideration  of  Forbearance  to  fue  the-Defendant  and  Executor^ 
good,                                                                                 222 
If  0  be  indebted  to  A.  and  A,  writes  a  Note  to  E*  to  pay  it  to 
the  Plaintiff,  and  B*   in  Coniideration  of  Forbearance;  pro- 
mife?, AJfumpfit\\t%  nor,                                                      248 
Clerk  of  the  Treafurcr  of  the  Navy  promifes  a  Marircr,  it  he 
would  forbear  foliciting  his  Mailer  for  Money  due  on  a  Tick- 
et, to  pay  him,  good,  257 
A  Stranger  promifes  a  Creditor  if  he  will  accept  him  for  his 
Debtor,  to  pay,  262 
Releafe  of  an  equitable  Coniideration,  ^ood,                          273 
A£umpfit^  \i he  ijDwld  find  Medicines  ana  do  his  Endeavour  to  cure , 
io  pajf  fo  much,  lie.  avers  that  he  found  Medicines,  but  does 
not  fay  he  endeavoured  to  cure,  fcfr.  but  lays  another  Promife, 
in  Confideration  that  he  had  found  Medicines  and  cured  ;  and 
Verditt  and  entire  Damages  thereon,  i^  good,                    280 
But   Ajfumpfit  on  a  Bill  of  Exchange^  and  the  Caftom  of  Mer- 
chants,  and  Affumpjit  on  another  Bill  of  Exchange,  without 
a1  (edging  the  Cuftom,  and  Verdid  and  tntire  Damages,  all 
is  ill,     ^                                                                            298 
Indey  Ajfumf  for  Goods  implies  fold  and  delivered,  141 
Affumpjit  on  mutual  promifes,  need  not  aver  Performance,  and 
an  ill  Averment  thereof  fhall  not  hurt,                              293 
And  See  more,  3, 20,  70,  77,  87,  164.                                   247 

Attorney. 

Defeodaflt  in  Criminal  Cafes,  not  Capital,  pleads  by  i^xxQirnty^ 

146 

In  Error  it  was  aifigned  that  the  Defendant  was  dead  before 

Jodgmejtt;  he  pleads  by  Attorney  that  he  was  in  Life,  (^277 

I 

% 

Attornment. 

GraA^  of  the  Reverfion  of  t  Copyhold  good,  though  without 
Attornment  or  Notice,    Surrenderee  of  two  l^arcs  of  the  Re- 

veriion 
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vcrfion  avows  for  two  Parts  of  the  Rent,  refervcd  on  rhe  Leafe 
of  the  whole,  ^^gf  40 

Averment^  ^ttpag.^^^  73,  393,  and  Tit. /f^wt^yi. 

Aivmd,  See  AthUramenty  mitt, 

B. 

Bail. 

In  fouie  Cafes  maj  be  in  Adion  for  Words,  and .  in  Adions 

atainft  Executors, 
Bail  for  ftriking  in  fVeftminfter-Hall,  Sedente  Curia  Body 

Bod/,  .  .  *^ 

Id  Error  on  a  Judgment  in  Debt  upon  an  Obligation  conditioned 

to  pay  fo  much  as  J,  S.  fhould  appoint,  t  ly 

Hufcand  B^il  for  his  Wife,  216 

Executors  charged  with  a De^aJ^an^it  ihall  find  Bail ;  and  fo  if'911 

Executor  i»  tued  in  an  inferior  Court,  and  there  finds  Bail  by 

the  Courie  of  that  Court,  and  the  Caufe  is  removed  to  a  fu- 

perior  Court,  he  fiiall  there  alfo  find  Bail,  245 

But  See,  268 

In  Cafe  of  Executors,  and  the  Caufc  removed,  rhcy  fhall  noe 

find  Bail ;  but  aereed  that  in  other  Cafes  they  ihall  find,  ao» 

cording  to  the  Rule,  ^45 

Slu,  If  it  lies  on  Error  on  a  Judgment  in  Debt  for  Damages  re* 

covered  in  Covenant,  261 

It  fliall  not  be  given  in  Account  until  Judgment  quod  c^mpiatt^ 

300 

Bank. 

The  Record  of  an  Indictment  removed  hither  and  filed,  yet  af- 
terwards remanded  by  prtcedindo^ '  93 

They  give  to  the  Profecutor  in  Crimmal  Cales  part  of  the  Fine, 
when  they  fee  Caufe,  125 

Wnts  are  then;  returnable  on  Return  Days  only,  but  Bills  on 
any  Day  certain,  246 

Judgment  in  the  Huftings,  £#it</0f},  revcrfed,  nnd  a  new  Judg« 
nicnt  given  at  ^/.  Martinh^  and  then  removed  hither  tnmie* 
diately  by  Certiorari^  and  Execution  fent  out  of  this  Court 
without  going  into  Chancery,  ^  311 

Bankrupts. 

On£Comnutsan  A61  of  Bankruptcy,  and  then  fells  his  Land,  ^d 
then  commits  another  Ad,  upon  which  a  Commifllon  is  fued 
wiihinthc  tive  Years,  the  fale  is  not  avoid^iblc,  17 

A  Tradcf* 
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A  Tradefman  leaves  off  hi»  Trade»  being  in  Debt ;  ^.  If  he 

may  be  a  Bankrupt  for  thofe  Debts  ;  but  for  Debts  contraded 

aftf rwards,  he  cannor,  Pdg0  1 7 

Obligation  to  two  Perfons,  one  of  them  becomes  Bankrupt,  and 
hij  part  of  the  Obligation  is  aifigned  t6  his  Compaoion,  hov 
the  Adion  ihall  be  brought,  iM. 

Bar. 

Covenant/  where  it  fliail  be  pleaded  in  Baf  to  a  Covenant  in  the 
fame  Deed,  or  not,  152 

Debt  on  Obligation  in  an  inferior  Court,  bow'a  Recovery  there- 
upon in  the  Kin^s-Bench  (hall  be  pleaded  and  tried,  zzz 

Debt  againft  two  Executors,  they  plea<i  a  Judgment  againft  one 
of  them  as  Adminidrator  ^  it  is  a  good  Bar,  •  261 

In  Debt  on  Obligation  an  Award  pleaded  in  Bar,  a^z 

* 

.Baron  and  Feme. 

Both  arrefted'  on  an  Obligation,  .and  ihe  difcharged,  <  t  $  < 

Battery  of  the  Huiband  and  Wife,  and  taking  their  Goods  j  noc 

cured  by  Vcrdift,  '3 

Covenant  of  the  Wife,  where  it  fhall  bind  the  Hufband  or  not. 

Huiband  charged  for  Rent  on  a  Leafe  he  had  in  her  Righc  after 

her  Death,  25 

They  cannot  join  in  a  Adtion  where  the  Lofs  is  to  the  Hufband   , 

ooly,  140 

A  Feme  Covert  imprifoned,  difcharged  on  the  Huiband's  being 

Bail  for  her,  >  2 1  o 

Cafe  lies  not  againft  the  Hufband  for  a  falfe  Information  of  the 

Wife,  chat ^ ihe  was  fole,  whereby  the  Plaintiff  married  her, 

247 

Berwick. 

« 

Adion  of  Covenant  to  repair  a  Houfe  there,  tried  ia  Nwrthum^ 

herUnd^  and  how,  252 

< 

Battery. 

A  Man  ftmck  in  fVefiminftar-HaU  may  not  (Irike  again,  .  1 07 

Baaery  and  Wounding,  Pardon  of  the  Battery  extends  to  the 

Wounding,  ^.  ihU, 

lo  ijattery  the  Defendant  rleads,  thar  he  molliter  affault^  the 

Plaintiff  in  his  own  Dwftnce,  and  it  was  held  ill,  282' 

Breach. 

;  III  Debt  on  an  Obligation,  if  c611atcral  Matter  be  pleaded,  the 
Plaintiff  may  demur  without  ainenins  any  Breach,  5  ; 

Vov.  I.  ^      Y  Breach 


•  I 


(    3«0    )      " 

fit-each  afiigned  generally  in  Covenant  for  Rent,  that  the  Leflee 
did  not  pay  the  Rent  due  at  the  feveral  Days  before  tfa^Term 
ended,  tagt'fi 

Breach  ailignejd  in  Covenant  not  to  wafte  Goods,  that  be  had 
wailed  divers  Goods  to  t&e  Value  of  ico/.  without  naming  the 
Particulars,  good,  94 

Obligation  to  account  for  all  Goods  that  came  to  his  Hands ;  Plea, 
that  none  came;  Replication,  That  fuch  Goods  came,  but 
fays  not,  That  he  had  rot  accounted,  ill,  226 

Submiflion  to  an  Award  fo  that  it  be  made  before  the  25th  March-^ 
and  fipon  No  Awiird  pleaded,  the  PlaihtiflF  replied,  That  the 
exhibiting  of  the  Bill,  i^tz.  on  the  24th  pf  March^  the  Arbi- 
trators awarded,  &c.  and  the  Defendant  had  not  paid :  Tho* 
it  be  not  faid  that  before  the  25th  of  Mtirch^  only  by  the  viz, 
24th  March  (which  is  not  traverfable)  yet  the  Replication  u 
good  .  But  the  fpecial  Reafon,  becaufe  the  Defendant  having 
pleaded  No  Awards  he  cannot  afterwards  travcrfe,  but  S^u. 

245 

Writs. 

Execution  thereof  the  fourth  Day  after  the  Day  of  the  Return 
thereof,  is  ill,         *  .  143 

^1/.  Whether  Goods  are  bound  by  theTeftc  of  the  Writ,  being 
fucd  after  the  Date,  '  173 

Writs  of  Enquiry  of  Damages. 

The  Jury  in  a  Replevin  not  enc^uiring  of  the  Value  of  the  Goods 
dilkrained  for  Rent ;  ^.  If  it  luay  be  fupplied  by  Writ  of 
Enquiry,  25J 

See  alfo  Title  Abatement. 

By-Laws.  > 

A  By-Law  by  the  Silk-Throwfters  of  London^  That  no  one  of 
that  Company  /hall  have  more  (han  fuch  a  Number  of  Spindles 
inaWeeky  good,  129 

C. 

'      '      ,      Cafe  for  Words,  Sec  Title  Parols. 

Certainty. 

Trover  de  uno  Pullo,  ill  after  Verdjift.  48 

Trover  dt  una  Sa(j'ura,  Anglice  a  SaI(irt^-T§tS^  and  particular  Da- 

inagts 


(    3«>     ) 

mages  for  it,  yet  ill  af  cr  Verdidt,               ^  P^g*  99 

,   Indi^menc,  that   he  w^s  Communis  Peturhator  Pacis^  C»>umuni$ 

O^ejor,  l^c,  is  ill,  being  tOQ  general,  39a 

But  Communis  Barretor  is  good,  ihia. 

See  more  of  Certainty  inTrovir, 

t!JhaQcery. 

Parties  after  a  Decree  make- a  new  Agreement,  the  Court  will 
compel  them  to  perform  it,  167 

The  Cburt  releaies  to  Infants  ^pon  a  Statute,  though  the  Statute 
does  not  extend  to  an  Infant,  during  his  Nonage,  198 

A  Feotfment  upon  Truft,  to  pay  the  profits  to  jf.  and  B.  in  equal, 
parts  for  their  Lives,  and  afterwards  to  convey  the  Inheritance 
to  them  and  their  Heirs  in  like  manner  $  this  is  a  Tenancy  in 
common  for  the  whole,  232 

Tenant  in  Tail  mortgages  the  Land,  and'covenants  to  levy  a  Fine 
for  Corroboration,  and  dies ;  ^.  If  the  iffue  in  Tail  fhall  be  ^ 
compelled  t^  do  it,  228 

A  Power  not  well  executed  not  made  good  here,  iSiJ. 

A  Suit  here  after  Judgment  at  Common  Law,  ihall  not  incur  a 
Praemunire  on  the  Satute  27  £.  3.  241 

UTae  joined  in  part,  and  Demurrer  for^other  part,  and  the  Record 
feat  into  the  Kin^t  Bench^  they  ihall  try  and  give  Judgment 
in  both,  283 

After  a  Verdict  and  Judgment  in  Truft,  and  that  affirmed  in 
Error;  on  a  Bill  exhibited  here,  a  new  Trial  was  directed 
for  Information  if  there  waS  a  View  or  not,  in  refped  of  a 
Melioration  of  the  Eilateby  Building,  ^  •    3>i 

Cheftcr. 

I    Eiecurion  awarded  out  of  the  Kings-Bench,  on  a  Judgment  at 

Uufitr,  256 

8oofMW«/,  291 
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Churchy  Seie  PfgUfi  and  Gardeins  del  EfgUff. 
Church-Warden,  Sec  Gardeins  del  EfgUfe. 

Common, 

Jaftification  for  the  incloHng  part  of  the  Wafte  for  ei^arging  his 

Curtelage,  62 

Prefcription  for  Solam  Pajluram  there,  253,  a68 

Y  ii  Com* 
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Common  Recovery. 

Covenant  to  fuffer  a  Common  Recovery  of  a  Manor,  and  of  all 
Lands  reputed  Parcel,  Lands  fo  reputed,  though  not  Parcel, 
fliall  pafs  Pagt  27 

Warrant  of  Attorney  tefted  before  the  Summons  had  warranted 
it,  130 

Vouchee  Sole  brings  Error,  14a 

G)nditioa 

To  pay  on  one  of  three  Contingents,  where  it  mud  be  done  on 
^  the  firil  of  them  that  hanpens,  5$ 

Condition  in  a  Marriage  settlement  that  a  Tend  ihall  arife  on 
theDeterminationof  an  BftateTail,  ^  3$ 

Condition  to  pay  50/.  1  Maii  froj^  fequtif  on  three  Months  No- 
tice, ^  85 
•  Condition  to  make  a  Man  Linen;  ^.  Who  ihall  find  the 
Cloth  ?                                                               A                 05 
Condition  to  appear  at  a  Copyhold-Court,  and  to  prove  his  Title; 
Plea,  That  he  was  ready,  but  was  hindered  oy  the  Steward, 
no  Plea,                                                                                 191 
Condition  to  fell  a  Houfe/ro  20A  pr9  does  not  make  a  Condition 
precedent,  but  only  a  mutual  Agreement,  and  no  need  to  aver 
a  Conveyance,                                                                   274. 

Conufaace  of  Pleas. 

Where  it  is  to  be  pleaded  by  the  Party  or  demanded  by  the  Lord 
of  the  Franchife,  89 

Coofideration- 

Of  a  Settlement  on  the  firft  Marriage  extended  to  Children  by 
the  fecond  Marriage,  i.$Oy  2}7 

For  Confiderations  in  Affumpfit^  See  Title  Affumpfit. 

Confpiracy. 

Indidment  lies  for  a  bare  Confpiracy  without  other  A6ts  done, 

62,124,12; 

Continuando. 

Trcfpafs  for  taking  Goods  i.  ApriltM  continuando  ufyiu  i.  Jutm^ 
good,  210 

0>P7- 
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Copyhold. 

The  Lord  may  grant  a  C6p7 hold  forfeited  before  feizure,  Pagt^ 
Every  Dominus  pro  iemfore  of  a  legal  Eilate,  by  admit  ranee  of  a 

Copyholder  after  forfeiture,  not  only  for  himfelf,  but  alfo  as 

to  the  Lord  in  reverfion,  •     i&ii/f 

Seizure  without  Cuftom  qu9ufqu€^  &fc.  But  no  feizure  can  be  as 

forfeited  without  Cuftom,  63 

A  Copyholder  convicted  of  Felony  hath  Clergy,  ^.  If  the  Copy* 

hold  forfeited,  263 

A  Covenant  or  Agreement  to  furrender  Copyhold  to  the  Ufe  of 

A.  a  furrender  into  the  Hands  of  two  Copyholders  is  fufficient, 

*93 

(>oronc. 

Copy  of  an  Indidtment  and  Counfel  denied  in  Treafon^  (8 

Coroner. 

Being  elected  by  the  Cpunty,  his  Office  does  not  determine  by. 
the  King's  Death,  *  lao 

Gjrporatioiit 

Obligation  fealed  with  his  common  Seal,  and  the  Mayor  figns  it, 
if  the  Corporation  is  diflblved,  the  Mayor  is  fuable,  237 

Cofts* 

None  to  be  on  the  Writ  of  Error  if  none  were  in  the  Original 

Covenant, 

That  he  is  feixed  in  Fee,  according  to  the  Indenture  by  which 
he  purchafed,  is  abfolutely  in  Tee,  40 

If  it  deoends  upon  a  void  Eftate,  it  is  alfo  void,  45 

Some  yvords,  which  import  an  A6t  to  be  done«  do  amount  to  a 
Covenant  to  do  it,  '  48  ^.  15$ 

A  General  Covenant  precedent,  reftrained  by  a  particular  Co- 
venant fubfequent,  73 

Plea,  non  infngit  Cfnvtntionejfft  cured  by  Verdid,  but  ill  on  a 
Demurrer.  114,  i8g 

Covenant  lies  oji  the  Warraiitv  of  a  Fine  upon  Concejit  301 

f rovifo  to  pay  anwunts  to  a  Covenant  to  pay  155 

See  Ofjhdds^  293 

Cwrt  of  Ktng'9'Bench,  See  Tit.  Bank. 

Courts  Spiritual^  See  Tit.  Ecclefiajitcal  Courts, 

Courts  hfmorf  See  Tit.  Inffrior  Coufts, 

Coim 
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Couft  of  Honour. 

Has  the  ordering  of  Prrcedencj,  Anns  and  funerals,  and  is  novr 

lie  Id  before  the  Earl  Mrirfhal  only.     The  G)urt  of  Life  and 

'    Member  is  held  before  the  Conftable  and  Steward,     pmgt  xy> 

Cuflom- 

To  take  Apprentices  lies  in  the  So/r/  onlj,  without  theDeto^ 

Cuftom  of  hondw  to  bring  all  Wares  ufually  foldbj  Weight,  to 
the  King's  Beams  and  divers  other  like  Cuiloms,  gpod,  1 5,  i6 

Cuilom  that  a  Foreigner  lliall  pay  4^.  ftr  annum  for  Tithes,   11$, 

Cuftom,  That  if  aN&n  leaves  two  Daughters,  the  elder  fliall  have 
all  for  her  L|fe,  and  if  three  Daughters,  the  fecond  is  within 
the  Cuftom,  17a 

That  Lands  ihall  defcend  to  the  elder  Daughter  for  her  Life, 

293 


Damages* 

If  in  the  End  of  the  Plea  or  Count,  mifcaft  to  more  than,  the 
particulars  amount  to,  good  aftqr  Verdi^,  if  the  Jury  give  no 
more  than  the  particulars  amounted  to,  '  ^S 

Declaration  concludes  £/  p^it  Judicium  \i  PehUum^  omitting 
Dampna,  yet  the  Court  will  give  Damages  alfo,  becaufe  ioci* 
^  dent  and  included  in  the  Et  petit  Judicium,    fiut  on  a  fpecisl 
Demurrer,  it  is  ill,  22a,' 273 

Deodand. 

A  Man  hanged  himfeff  with  a  Bell-rope  \  ^«  Tf  not  onXj  the 
fiell-rope,  but  the  Bell  likewife  be  a  Deodand  ?  135 

Departure. 

Plea,  No  Award,  Rejoinder,  that  the  Award  is  void,  is  g  De* 
P^nwvt,  85,  127 

So  a  Rejoinder,  7  hat  the  Award  was  not  ready  to  be  delivered 
to  the  Parties,  ij* 

AJjumpfit  brought  in  lAnd^  5  Defendant  pleads  the  Statute  of  Li- 

•     mitationsj  Replication,  That  the  Caufe  of  Adlion  accrued  nc  ' 
Teneriff,  ultra  Mttre^  JciL  apud  London   prtdid' ;  and  that  he 
brought  the  Aftion  within  fix  Years  after  his  Return    it  is  no 
Departure,  14J 

Debt 
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Debt 

Lies  on  a  Judgment  Siftfig^psLn  levied  by  Ettgit^  P^^9$ 

It  ]ies  at  H^'eflminftef^on  5  Elw,  of  Trades,  but  only  an  Indif^- 

meat  or  information  in  the  proper  County,  249 

Pcvifc. 

To  the  Heir  for  Life,  and -if  he  dies  without  Iflue  living  at  his 

Oearhy  to  another  in  Fee  s  but  if  he  has  ilTuc  living  at  his  Death, 

to  him  and  his  Heirs ;  ^u.  Whether  an  execlitory  Devife,  or 

a  contingent  Remainder  ?  11 

Jleverfion  on  an  Eltate  for  l.ife  of  Capiu  L^nds,  hinders  not  the 

*  Devife  of  all  his  Socage  Lands,  18 

Devife  ro  the  H^ir  of  one  liviqg,  or  to  the  Heir  sf  ^n  Alien,  is 

void,  ,59 

igli/e  ail  to  my  Mothir ;  Lands  ffaall  not  paff  thereby*  130 

l>evife  of  a  Mill  with  the  Appunenanccs ;  S^u,  If  aKilnufed 

therewith  fhall  pafs  ?  131 

Devife  of  Lands  to  the  Heirs  of  the  Body  of  the  Tenant  fqr  Life» 

if  they  attain  to  Founeen,  is  an  Executory  Devife,  135 

^p  an  Infant  in  ^tntrafa  Mfre^  whether  good^  ibid 

Divife  on  a  Double  Contingency,  .  ibid. 

An  Executory  Devife  after  Death  without  Iflue  is  void,  1 36 

Executory  Devife  not  barred  by  a  Common  Recovery,  ibid, 

Devife  of  fome  L^nds  to  A,  for  Life,  and  of  others  to  B,  for 

Years,  and  then  gives  afl  his  Lands  not  devifed  to  anotherr 

the  Reverfion  of  the  whole  Land  paire»,  21  j 

A  Devife  of  his  Lands  to  A,  for  Life,  and  hu  Houfe  to  f .  fo  a 

Year,  and  then  devifes  the  whole   to  C  after  the  Year  and  a 

ter  the  death  of  A.  the  whole  pafles  didributively,  vj^.   Paf- 

after  the  Year,  and  Part  after  the  Death  of  A,  ibid. 

That  Lands  fhall  be^  fojd  by  Executors  for  payment  of  Debts. 

.  ^au  if  the  Monies  are  AiTeis  at  Common  Law,  or  in  Chan" 

eery  olily,  2*4 

Devife  of  Lands  to  a  College  is  not  Mortmain,  284 

Devife  t6  A\  for  Life,  and  if  he  dies  without  Ilfue,  t(k  i.  is  no 

good  executory  devife  to  BJ      *  •  299 

That  Lands  ihall  be  fold,  and  the  Money  didrrbuted  between 

the  Heir  and  Nephews,  it  npt  b^ing  faid  by  whom  they  Should 

be  fold,  304 

Pifcontinuance  of  Procefs. 

A  Man  cannot  difcontinue  after  Verdi^,  48 

Difcontinuance  after  Qeinurrer  argued,  227>  29S 

i^nd  after  Argument,  i(^i 

'        ■      .  Dif- 
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Di(continuance  of  Lands. 

The  Hniband  Tenant  for  Life,  Remainder  lo  his  Wife  for  Life* 
Remainder  to  the  Heirs  of  their  two  Bodies,  they  levy  a  Fine 
with  Warranty  }  it  is  oo  difcontinuaacey  nor  it  the  Warrasry 
a  Bar,  Pagei^ 

Tenant  in  Tail  enfeoffs  hkn  in  ReveHion  in  Fee ;  it  is  no  Dif- 
continuance,  •  49 

Tifhci. 

Contra^  to  detain  them  longer  than  for  one  Year^  good  without 
Deed,  2$ 

Due  for  no  Fifh  taken  in  the,  Sea,  except  by  Prefcription ;  for 
]efs  than  the  locfa  part,  when,  179 

An  Abbot  had  paid  no  Tithes  Time  out  of  Mind,  yet  they  fiiaU 
be  paid  by  an  A  Hence  without  fpecial  Caofe  ihewn,  for  it 
ihall  be  intended  a  pe'rfonal  Difcharge,  not  a  real  Compoikion, 

Tithes  payable  for  Underwood  above  the  Age  of  tWenty  Years, 

and  of  Pollards  when  due,  1 89 

^.  If  Debt  for  Tithes  li^s  in  the  County-Court,  255 

m 

Diftrefs- 

Avowry  for  Rent,  and  IfTue  found  for  the  Avowant,  the  Jury 
omitted  to  enquire  of  the  Value  of  the  Cattle,  it  cannot  be 
fupplicd  by  a  Writ  of  inquiry,  255 

Dowcr. 

Judgment  therein  is  eompleat  without  Damages,  and  a  Writ  of 
Error  will  lie  thereon,"^  38 

Judgment  in  Dower  againil  the  Heir  ;  he  aliens  afterwards ;  no 
^drt  Facias  lies  for  Dain^es  againft  the  Alienee,  nor  againft . 
hi$  Heir,  if  he  dies,  .  39 

Power  of  the  third  part  of  a  Mill,  ,  1 82 

Durefs. 

Camiotbf  where  the  perfo^  is  imprifonedby  virtue  of  the  King's 
Writ,  Is 

Duchy  of  Lancaftcr. 

Reverfion  of  Duchy-Lands  lying  out  of  the  County-palatine,  pafles 

by  Grant  without  attornment.  ^8 

Qut  on  a  Feoffment  Uvery  ought  to  be,  ihJ 

Ecde- 
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E. 

T 

Ecclefiarlical  Courts. 

A  Qtation  out  of  the  Dipcefe  for  Tithes  growing  within  the  Di- 

ocefey  Page  96 

No  fuFTivorihip  between  joint  Executors  by  the  Common  Law, 

164 

They  fhall  not  be  prohibited  for  ill  proceeding  touching  their 

Law,  but  the  Remedy  is  by  Appeal,  i^i^i' 

Afuk  there  for  Rent  derived  out  of  a  Term  for  Years,  a-Legacy, 

i8t> 
A  Legacy  charged  on  Lands  not  fuable  there^  Md^ 

Ejedlment. 

Lies  of  a  Stable,  an  Orchard,  a  Croft,  a  Cottage,  58 

Of  a  Boilery  of  Salt,  114 

Poes  not  lie  of  Panage^  if  it  fays  the  fourth  part  of  a  Field  with- 

out  naming  the  Number  of  Acres,  213 

Elegit. 

The  Sheriff  ought  to  deliver  the  Moiety  of  each  Thing,  and  not 
one  entire Ihing for  the  Moiety  of  the  Whole,  163 

Error. 

Judgment  was  of  Hillary  Tfrm  yti  the  Common  Pleas,  and  entered 
by  an  alias  prout  Term,  Mich.  It  is  ill ;  the  Caufe  of  Action 
appearing  on  the  Writ  of  Error  to  be  after  Michaelmas  Term, 

An  Entry  is  no  Plea  in  a  Writ  of  Error,  but  an  Entry  and  Feoff- 
ment is  an  Extinguiihment  of  tHe  Writ  of  Error,  and  Entry 
and  Leafe  for  Years  is  an  Sufpenfion  thereof,  72 

Tertenant  in  a  Scire  facia*  cannot  plead  in  Abatement  of  the 
Writ  of  Error,  but  only  in  Bar,  76 

Error  afligned  in  Fad  and  in  Law  is  double,  ihid. 

But  it  may  be  waved,  and  fingle  Error  aiEgned  de  nwo,  10^ 

Error  not  aflignable  againft  the  Record,  76 

Error  afligned,  that  the  Plaintiff  in  the  Adion  died  before  Judg- 
ment, and  the  Attorney  pleads  that  he  was  then  living,         80 
Principal  and  Bail,  cannot  join  in  Error,  nor  can  the  one  aflign 
Error  in  the  Jud^ent  againft  the  other,  1 37 

Error  to  the  Kiti^s-Bench  of  their  own  Judgment,  1 49 

Error  in  the  Kin^t-Eench  of  a  Judgment  l^ing  the  Lord  High 
Steward,  ibid. 

Debt 


/ 
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Debt,  Where  it  lies  on  a  Judgment  after  Error  brought, //ig^f  i  J3 

That  which  proves  the  Writ  abated  is  afll^nablc  for  Error;  buc 

not  that  which  proves  it  abateablej^  ibidm 

Three  join  in  an  A^*on,  Judgment  for  the  Plaintiff  a^inft  two, 

and  againfl  the  PlaintifF  as  to  the  third  ;  the  two  alone  bring 

Error,  210 

Eieht  Defendants  appear  by  Attorney,  t^o  of  them  are  Iniknts^ 

jadgmeiit  reverfed  for  all,  294 

An  Error  in  Faft,  affigned  In  nuUo  efi^  lie.  is  a  Demurrer,    ibid. 

Error  rot  aflignable  againft  the  Record,  -      i}^ 

Error  in  the  Kirtgs-BencA.  of  a  Judgment  in  St.  Martwh,  in  Ex* 

ecurion  of  a  Judgment  in  the  Huftings^  London,  SlW  which  is 

certified  immediately   into  the  King^s-Benc/i,    without  going 

into  Chanaxy  by  Oidorari,  and  then^  fent  hither  by  Mitid^ 

.    mus,  3H 

Efcapci 

Sheriff  permits  a  yolijntary  Efcape,  the  Party  may  have  a  new 
Execution,  i^/W. 

Efglife. 

Churchwardens  may  take  off  a  Man^s  Hat,  if  he  (lan<h  covered 
in  Time  of  Divine  Seryic<^       .     •  jg6 

Eftateg  Excciited. 

Hufoan*d  Tenant.for  Life,  Remainder  to  the  Wife  for  Life,  Re- 
mainder to  the  Heirs  Males  of  their  Bodies^  the  Eftate-Tail 
is  not  executed,  36 

Grant  of  Rent,  with  Power  to  the  Grantor  to  enter  fof  Non- 
Payment,  and  to  retain   the  Land  until  he  be  fati^fied  ;  ^. 

•  What  Eflate  he  has  if  he  enters,  lyp 

•     • 

Evidence,  .  • 

Counterpart  of  an  ancient  Leafe  without  Witnefles  theretof,  zdr 

mitted  for  evidence  25 

A&  of  the  Spiiitual  Court  fufficicnt  Evidence  to  prove  the  Grant 

of  an  Adminiftration,  i^/^^ 

Demurrer  on  Evidence  cannot  be  of  a  Thing  that  the  Jury 

nii^ht  know  of  their  own  Cognizance.  "  fi« 

DepoTicions  before  the  Coroner  admitted  for  Evidence,  the  Wit- 

iiefTes  being  dead,  ig^ 

Evidence  admitted  againft  the  Seal  of  the  Ordinary,  ^jj 

Execution 
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Execution. 

Debt  lies  on  a  Judgment  after  Part  levied  by  Eligii^        page  gz 

A  Judgment  executed,  and  afterwards  the  Writ  of  Execution 

vacatedy-yet  the  Officer  is  excufed,  the  Party  not,  95 

Executors. 

The  SherilF  on  a  Scire  Facias  retailing  nulla  bona  uftatorit^  to 
fatiify  the  Debt^  but  that  he  had  levied  the  Damages  de  bonis 
^Tejlatoris  ;  it  is  ill ;  for  the  Debt  is  hrft  to  be  fatisfied  of  the 
Goo^s  of  the  Teilator ;  and  if  that  be  not  fufHcient,  the  Da- 
aiages  are  to  be  de  bonis  propriis  7 

AflTcnt  ro  the  Dcvife  of  a  Term,  how,  25 

Executor  of  a  Leifee  chargeable  for  Rent  after  the  Term  alTigned 
by  him.  127 

Executor  pleads  Judgments^  and  that  he  had  not  Goods  beyond 
which  are  not  fufficient  cofatisfy  them  •  it  is  ill,  132 

A  Charge  in  i\i^  Debet  l^  detinet  on  a  De<uaf.aFvit^  when,         147 

Pleads  payment  of  Debts,  and  Retainer  to  iatisfy,  not  ikying  the 
payment  was  with  his  own  Monies,  i  ^4 

He  pleads  another  Execmor  not  named,  not  faying  he  admi« 
niflered,  161 

Executors  bound  by  Covenants  of  apprentice  fhi  p,  177 

Two  Executors,  one  of  them  withm  age,  the  other  proves  the 
Will  ilone,  and  brings  the  Action,  1 8 1 

Executor  pleads  non  Affumpftt^  not  faying  who,  (i.  e.  the  Teila- 
tor orhimfelf)  yet  jj^d,  184 

Executor  conftdes  Judgment  in  Debt  on  fingle  Contra£t,  and 
pleads  it  in  Bar.  of  AJjumpfii^  200 

Executor  pleads  fcveral  Judgments,  prout  patet  per  feparalia  re^ 
coir  da  infUy  and  does  not  fay  they  were  pro  *veris  fcf  ji^fli' 
de^itit,  yet  good,  ibid. 

Where  Lands  are  devifed  10  be  fold  for  payment  of  Debts,  an 
Executor  Ihall  not  be  contributory  out  of  the  pcrfonal  Eftatc, 
but  an  Adminiftrator  fliall,  203 

Debt  by  an  Executor  in  the  Detinet  only,  upon  a  Judgment  ob- 
tained by  him  for  10/.  Damages  and  8/.  Cofts,  not  /hewing 
that  the  Debt  or  Damages  were  de  bonis propri'rs^  or  not,      23 1 

Executor  may  fue  for  Rent  in  the  I)etineton\y  againft  a  Ltifee  or  ^ 
Executor  that  coptiuues  the  pofieiHon,  and  Executors  continuing 
fuch  pofleilioii  may  be  fued  lor  the  Rent  in  Debet  C*f  Detinet^ 

250 

Executor  may  be  charged  in  Debet  ox  Detinet  on  a  Judgment 
againil  himfelf,  and  a  Dehajlaruit  alledged.  255 

Debt  againft  two  Executors,  they  plead  in  Bar  againft  one  of 
them  as  Adminiftrator,  and  good,  260 

Verdift 
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Vtrdidt  agamft  the  Tcftator.  and  Jndgmcfit  after  bis  dcadi  hf 
the  new  Scatote^  charges  him  only,  Pagr  xyj 

Ezecucor  pleads  (ereral  Jndgaiencsi  the  Plaintiff'  maj  leply  to 
all  or  to  anj  one  at  his  Eledion^  281 

Two  are  Ezccutorsy  ooe  is  an  Infimt,  how  thej  are  to  foe  or  be 
focd,  181,299 

Executor  fubcntts  to  an  Award,  the  Money  awarded  is  not  at* 
cachable  before  it  be  received,  bccaofc  not  doe  in  Vaa  Tejiu^ 
^9ris,  ^  ^  306 

Expoiitioa  of  Words 

What  Wo'-ds  import  a  Covenant  j  Sec  Covenant. 

Debt  for  Tithes  o{  20  Acres  that  he  fowed,  and  of  the  Com 

growing  on  the  fradtSt  ^o  Acres  1  the  ^^ediS*  u  void,  aiid 

the  Titncs  of  IQ  Acres  fuificient,  79 

Covenant  on  Marriage  to  pay  zoL  yearly,  and  fays  not  how  long  ; 

Qj.  If  for  Life,  ioi 

Anm  Regis  and  jfnno  Regni  Regis  is  all  one,  113 

A  Boilery  of  Salt,  what  it  is,  114 

A  Prefentment  to  a  Church  taken  for  Prefentation,  Inftitutioo, 

and  Indudion,  ^  156 

Ut  taken  for  an  Afliniiation,  as  iff  Heir,  iff  Executor,  affirms  he 

is  Heir  or  Executor,  22*' 

SeiLcet,  ice 

Pannagium^  Zi^ 

Felo  dc  fe. 

It  is  not  Murder  within  the  Exception  of  Murder  in  the  Aft  of 
General  Pardon,  ^ 

B«t  the  Goods  of  a  Felo  dt  fe  are  not  redored  by  the  Pardon 
without  fpecial  Words,  U^^ 

Fences.     / 

Broken  in  the  Day  or  Night  are  not  within  the  Statute  where  the 
Pc^rfons  are  known,  log 

Fines. 

Di/Tcizce  levies  a  Fine,  where  he  declares  the  Ufe ;  it  differs 
trom  where  he  does  not  declare  it,  128 

One  makes  a  Lcafe  for  100  Years  to  attend  the  Inheritance  j  and 
then  makcs-another  Lcafe  for  50  Y«ars  to  another,  and  levies 

a  Fine 


» 
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a  Fine  to  cof  roborate  it,  the  firft  Leafe  is  barred  by  the  Fine 
and  NoDclaini,  Page  279 

Forcible  Entry, 

An  lodidmenf  for  it  into  a  Church,  90 

A  Recotd  for  ic  on  the  Stat,  R,  2  qualhed,  1 1 3 


G. 


\ 


Gaming. 

A  Watch  and  100/.  on  Ticket  won  at  the  fame  time  is  not  within 
the  ftatute,  244 

Gardcins  del  Efglife. 

May  pull  oflF  the  Hat  of  one  who  is  covered  in  time  of  Divine 
Service,  ^^5 

Garranty  or  Warranty. 

Is  no  Bar,  where  (he  £llate  is  not  difcontinued  or  divefted  by 
the  Fine,  .  ^5^  ^ 

Gavelkind. 

Lands  difgavelled  by  adl  of  parliament,  yet  thecuflom  to  devif^, 
remains,  ^  ^^ 

Guardian, 

Not  faid  per  Curiam  admijf.  ill,  224 

But  amoadable  by  the  Guardian  Father,  itid, 

H. 

r 

Habeas  Corpus. 

Where  grantable  without  Motion,  i 

Heirs. 

■ 

An  adt  of  parliament,  that  the  Heirs  of  J,  5.  a  perfon  attainted, 
fhall  enjoy  the  Land  i  the  perfon  who  would  have  been  Heir, 
had  no  attainder  been,  fhall  enjoy  them,  73 

The  two  fons  of  aliens  naturalized  ihall  inherit,  and  fliall  be 
Heirs  to  one  anothei\  59 

Debt 
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■ 

'  Debt  againft  an  Heir  in  the  Detinet^  ill,  Page  130 

But  cured  by  Vcrditt,  ,  ^  224 

Heraldry.  * 

Of  that  Court  and  their  Ordering  funeraUs  .  230 

Heriots. 

'V 

A  Leafe  for  forty  Years,  and  then  a  Leafe  for  90  Years  from  the 
£nd  of  the  ionner,  rendering  a  Heriot  on  the  Death  of  each 
Tenant,  the  hrft  Tenant  dies  during  the  firft  Term»  ht  in 
Remainder  fliall  not  pay  any  Heriot,  294 

I. 

Jeofails. 

An   Informal    liTue  is  cured  by    Verdidt,    but   an  immaterial 

Iffue  not,  183 

Action  ag^infl  Three  $  Judgment  by  Default  for  the  Plaintiff 

asainft   Two,  and  a  Verdidl.  againft  the  plaintiif  as  to  the 

'  'fhird.  Wane  of  Original  is  not  cured  ^by  the  Verdid,  210 

A  Bargain  and  Sale  of  Land  pleaded,  but  no  Confideration  (hewn^ 
it  is  cured  by  Veixtift  on  lifue  mn  ionctjffU^  ^08 

Indi£tment 

It  lies  for  a  Confpiring  to  do  an  unlawful  A6t,  though  ho  fuch 

A^bedane,  62,^12; 

Alfo  it  lies  againft  the  Procurers,  though  the  A6tors  are  acquitted, 

126 

Indictment  at  the  Seflions  of  the  Peace,  omitting  DomimRtgis 
•'It  .  • 

IS  111,  17 J 

Intii£tment,  quod  of  it  quofdam  Pi/as  of  J,  S.  called  CarpFi/hs^ 
is  good,  though  without  any  Mark  or  Value,  203 

Ind lament,  that  the  Defendant  is  Communis  Perturhator  Pacts, 
Communis  Opprejffor^  He,  is  ill  ;  but,  Communis  Barrfdaior^ 
rixay  ifc.  good,  299 

Indictment  before  Juftices  of  the  Peace  infra  Burg^m,  and  not 
faid  pro  Burgg^  ill^  304 

Infants. 

4^  fingle  Bill  for  his  Neceflaries,  good,'  86 

If  he  fuifera  a  Recovery  ^  and  then  arrives  at  Twenty-One;  ^- 

if  he  may  have  Error  thereon,  .      -  1 42  . 

4^.  If  he  be  lx>und  by  Verdi£t  on  an  Ifiue  trieZt  on  a  Plea  in 

Abatement,  163 

^«.  If  chargeable  in  Cafe  giving  a  fidfe  Information^  virhereb/ 

«  Perfoa  '^ 
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nPerfon  i,s  deceived,  '         Page  169 

A  Statute  is  not  extendfble  againft  an  Infant ;  but  Chancery  will 

relieve  againft  him.  .  198 

Inferior  Courts* 

The  whole  Matter,  whereof  they  take  Cognizance  muft  arifc 

within  the  Jurifdi£lion  of  the  Court,  5b,  69,  96,  104,  137, 

153,  ao8 
Fteceptum  efi^  \Sc,  or  Conftderatum   eft^  t^c,  not  faying  per  Cur, 

is  ill,  ^  143 

When  their  Judgments  removed  into  the  King\  Bench  /hall  be 

executed  there  or  not,  134,  312 

Port  of  Exeter  intended  within  the  Jurifdi£lion  of  the  Court 

of  Exeter^  -  J54>  289 

Court  of  Ely  is  as  a  Superior  Court,  208 

Per  SacramifUum  duodecimy  &c«  ill  ibid. 

Debt  on  Obligation   in  Inferior  Court,  a  Recovery  in  the  King% 

Benc/iy  on  tne  fame  Obligation,  how  pleaded,  222 

Procefs  a  warded  y^run/Ztfto  Confuetudinem  Cur*  all  one  ^\t\i  feeun-- 

duM  Curium  Cur\  "  -289 

Tet  //tf/ABridge  not  intended  within  the  Jurifididlion  of  the  Court 

of  Huli^  153,  289 

Yet  fee  the  Port  o^ Exeter  intended  to  be  within  the  Jurildiftion 

of  the  Court  of  Exeter^  153 

'  Information. 

J^or  Seducing  and  Marrying  a  young  Heires,  tvithout  A^ent  of 
her  Pareats,  257 

^     Intent. 

To  commit  Felony,  though  not  done,  is  Finable,  1 56 

Joint  and  Several. 

Judgment  againd  two,  the  one  dies,  Execution  in  the  Perfonahy 
may  be  aeaipft  the  burvivur  only  ;-  in  the  Realty  n^ainil  both 
the  Survivor  and  the  Heir,  30 

Covenant'  againft  two,  and  Judgment  by  Default  againd  one, 
the  other  pleads  Perfonutnce,  which  is  found  for  him>  the 
Plaintiff  fhall  not  have  Judgment  againft  the  other,  ,  63 

A  Joint  Convidtion  of  feveral  Criminals,  yet  feveral  Fines,  126 

Recognizance  of  B^fil,  Joint  and  Several,  and  in  a  Scire  Facias 
thereoa  a  Joint 'Judgment,  yet  Execution  ihall   be  feveral, 

225 

Judgment  Joint^  and  Execution  Several,  vrhen,  ibid. 

Judgment. 
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Judgment. 

In  real  Adions  reverfed  ;  becaufe  it  was  fuodtenemi  Temementa^ 
where  it  dioaltk  be  quod  recuperet  Seifinam  de  Tememauis^  page  99 

It  ought  not  to  be  given  on  a  Deuulc  in  Real  Adions,  bur  a 
Grand  Cape  before  Appearance^  or  a  ^nU  Cape  on  a  Dc&uk 
after  Appearance,  10$ 

Plea  concludes,  Fttit  Judicium  &f  DehiC  omitting  Diimpna^  yet 
the  Court  iKall  give  Damages,  asincident,  zxz 

But  it  is  ill  on  a  Special  Demurrer,  245 

Plea  commences  in  Bar,  but  concludes  in  Abatement,  jet  Judg- 
ment final,  312 

Juftices  of  the  Peace. 

Tndiftment  before  them  for  a  Libel,  good,  99 

They  difcharge  one  arretted  coming  to  Seffions,  159 

K. 

Kingt  BencA,  Sec  Tide  Bank. 
L.      ' 

Latin* 

Trover  de  una  Salfura^  Anglice  a  Salting  Trough,  ill  after  Ver- 
dict, Damages  being  given  for  that  particularly,  og 
See  the  like  Matter,                                                                i^a 

Leafes. 

Copyhold  is  granted  to  A.  JR.  and  C.  for  their  Lives  -,  then  ano- 
ther Grant  is  made  of  the  Reverfion  for  40  Years  after  the 
Death,  Surrender,  or  Forfeiture  of  the  Eflate  of  A.  B,  and 
C.  C.  furvivcs,  and  his  Wife  holds  in  free  Rench,  the  Leaie 
for  40  Years  commences  not  till  alter  the  Wife's  Death,  20,  35 

Leifor  grants  the  Rent  refer ved,  the  Grantee  ^naintains  Debc 
for  it  againft  the  Leffee,  21 

A  Lealc  for  80  Years,  and  from  the  End  th«rcof  for  21  Year* 
niore,  the  Whole  is  one  Term  of  \o\  Years,  45 

Leifee  enters  before  the  Term  cpnmlences,  and  continues  in  PoU 
feffion  afterwards  ;  he  is  a  Dilfeifor  lor  the  whole  Time,     46 

A  Lcafe  to  commence  after  the  End  of  anoth^,  when  there  is 
no  fuch  other,  fhall  commence  prefenty,  77*^34 

The  Chancellor  of  the  Cathedral  is  within  the  enabling  Statute 
32  H,  8.  to  make  Leafes,  1  \% 

•  Biihops 
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F 

Bifliops  Lands  not  having  been  demifed  for  eleven  Years «  S^, 
if  demifeable  afterward.  Page  2 1  z 

Libel. 

Scandalous  Letters  iikltdable  before  Juilices  of  the  Peace  as 
Libels.  139 

Licence. 

The  King's  Grant  or  Licence  to  the  Vintners  of  London  to  fell 
Wines,  not  deteroiined  by  his  Death,  217 

Limitation  of  Adions. 

The  Statute  pleaded  in  Bar  uf  Actions  accrued  in  the  Time  of 
the  War,  '  31 

The  Statute  not  pleadable  to  a  Thing  to  be  done  on  Requelt, 
where  no  Recjueil  has  been,  48 

If  pleaded  to  two  Things,  wl^ere  not  pleadable  to  one  of  them, 
the  whole  Flea  is  ill,  ihiilm 

No  Bcnifit  of  the  Statute  without  pleading  it,  and  that  it  was 
done  in  Time  of  War  barred  thereby  ;  and  Privilege  of  Par- 
liament, or  of  Courts  not  ereded,  ihall  not  avoid  the  Plea, 
not  being  excepted  in  the  Statute,  1 10 

Afiion  bioughi  14  Car,  z.  and  declares  on  a  Promife  3  Gtv,  2, 
Defendant  pleads  Non  Ajjumpjit  infra  6  annos  ante  14  Car,  2. 
PlaintiflF  replies,  Affumpfit  infra  6  annos  ante  14  Car,  2.  and 
good.  III 

The  Statute  no  Bar,  where  Plaintiff*  is  beyond  the  Pea,         143 
Nor  pleadable  in  Debt  for  an  Efcape,  nor  for  Tithes,  191 

Nor  in  Debt  upon  an  Award,  or  for  a' Copyhold-Fine,  273 

Statute  extends  not  to  Merchants  Accompts  dated,  but  only  to 
Accompts  current,  ^87 

Limitation  of  Eftates. 

Marriage-Settlement,  ii)  Confideration  is^  a  Portion  to  the  Ufe  of 
the  Hulband  for  Life,  Remainder  to  his  Sons '  in  Tail  in  the 
ufual  Form  \  and  if  he  dies  without  lifue  Male,  to  his  Daugh- 
ters for  Portions  ;  he  dies,  leaving  a  Son  and  feveral  Daughters, 
the  Son  dies  without  Iflue,  the  Daughters  ihal|  take,        35 

5r#  lU,  Pevifc. 

London. 

A  Citizen  returned  of  a  Jury  out  of  the  City  in  the  King's  Cafe, 


CuftcMn  for  the  Cuftody  of  Orphans  pleaded,  _  162 


55 
62 

Devife 


i 
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of  a  Freenuuif  tnd  where  fiiall  b^  a  Sorvifor  of  the  Caf, 

tomaiy  Pare  among  the  Infants.  Page  zij 

Jiidgiii«:oc  in  the  Hujiingt  reverfed  at  St.  Marti r^%,  and  the  fame 

judgment  there  given  as  (hould  have  been  given  at  the  firft. 

Judges  at  St.  Marhf^  ^  how  to  grant  Execution,  3 1 1 

Cuftom  to  bring  all  Goods  ufoaiiy  fold  by  Weight  to  the  King't 

Beam,.  iS»  ^^ 

M. 

Mandamus. 

Does  not  lie  for  a  Fellow  of  the  Collegie  of  Phyfidans,  nor  for 
a  Fellow  of  any  College  where  a  Special  Vifitor  is  appointed. 

It  lies  for  an  Attorney,  ,  75 

So  to  admit  an  Apprentice  to  his  Freedom,  *  *  91 

Q»»  To  reflore  an  Alderman  to  his  Precedence,  1 1 9 

1  oreftore  the  Trcafurcrof  the  new  Water- Works,  Lotidotif  izj 
To  reftore  a  Jurate  of  Maidftone^  where  they  have  Power  to  eled 

for  Life  if  they  think  fit,  148 

It  )ie>  not  for  an  Otfi^tr  who  is  only  fufpended,  162 

ft  lies  to  aii  Ecclefiaftical  G)Urt,  to  grant  Ad minift ration,  187 
Lies  not  for  a  'Town  Clerk,  ekded  duranie  htneplaciio^  16a 
To  rellore  a  Deputy  Secretaiy  of  the  Marches  of  fVaies ;  Returnr 

quod  Ttmpure  br€i.is  deliberate  he  was  not  Depuiy,  is  ill,     336 

Marriage. 

Information  for  feducing  a  young  Heirefs  to  marry  hiin,  without 

her  Parent*  Confcnt,  257 

Marriage  Settlement,  jj 

Mines. 

Matters  concerning  th<^,  107 

Mortmain. 

Devife  of  Lands  to  a  College  to  find  a  Scholar  is  good  as  a  cha- 
ritable Ufe  by  the  Statute  43  Eliz,  notwithftanding  the.Statute 
of  Monmaiii,  284 

Mu^der.  * 

Felo  defe\$  not  a  Murder  within  the  Exoeption  of  Murder  in 
the  Statute  of  Pardons,  *  120 

What  Time  between  the  firft  Quarrel  and  the  Killing  will  make 
the  A61  Murder,  181 

He 
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He  who  did  the  A^  guilt/  only  of  Manflaughter,  but  the  Abet- 
ter of  Murder,  Pt^e  1 1 8 

N. 

Negative. 

Pregnant,  when  good  or  not,  83 

Notice. 

Need  not  be  given  when  the  Perfon  to  whom  the  Afct  is  to  be 
done  is  certain,  48 

O. 

Obligations. 

In  Debt,  on  Obligation  conditioned  to  perform  all  Covenants  in 
an  Indenture  i  Defendant  pieads,  there  are  no  Covenants 
therein.  Car\  Then  the  Obligation  is  fingle,  3,  45 

Condition  was  to  pay,  and  if  he  did  not  pay,  to  be  void  ;  the 
Condition  is  void  and  repugnant,  77 

An  Obligation  to  J.  to  the  Ufe  of  B.  B.  cannot  fue.  nor  releafe 

Obligation  barred  Ipy  an  Award,  292 

Occupants* 

Tenant  for  another's  Life  inakes  a  Leife  in  Truft  for  himfelf  for 
Life,  and  after  in  Truft  for  his  Wife,  and  dies :  who  fhall 
be  Occupant,  fhe  or  the  LefTife,  202 

Officers. 

An  Ofiicer  in  Court  is  fuppofed  and  ought  always  to  be  in 
Court,  2 

OHi^r  charged  for  a  Default  which  he  could  not  hinder,         64. 

A  Judicial  OfHcer  executed  by  D-puty,  ♦   70 

An  Officer  excufed/or  executing  a  Writ  after  an  A^tof  Bink-  . 
ruptcy,  or  ajudgment  vacated,  but  th€  Party  not,     95,  173 

Outlaiury^  fee  Utlavitiy. 

•  P. 

'  Pannage. 

Eje^ment  lies  theroof,  213 

Pardon. 

With  Exceptions ,  where  the  Party  is  to  aver,  thai  he  is  none  of 
the  Perfons  excepted  or  not,  Page  26 

Pardon 
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Pardon  of  the  Prifnc  ika]l  not  rcftore  the  Piatf  to  his  Goods 
witboat  Special  Words,  120 

A  Pardon  of  Judgment  and  Execotiod^  pardons  Jodgmems 
come  to  the  King  by  Alfigiunent^  iM 

'Parliament. 

All  their  Orders  determine  by  a  Prorogation,  165 

An  A€t  to  continue  for  three  Tears,  and  thence  to  the  End  df 
the  next  Seflion  pf  Parliaoient ;  the  next  Seifion  is  to  com- 
mence after  the  End  of  the  three  Years,  i6j 
Courts  of  Law  are  Ex  Officio  to  take  Notice  of  the  Commence- 
ment,  Prorogation  and  End  of  every  Parliament,             296 

See  Relation^ 

Parols,  or  Words. 

Calling  a  Juftice  of  Peace,  /W,  Afs^  EtttU-htadti  Jufli€t^  not 

actionable.  ^2 

;  A  Man  claiuis  Contraft  of  Marriage  with  a  Woman,  by  which 

ihe  lofes  her  Marriage,  AQion  lies  againft  him,  though  he 

claims  Title  to  her  himfelf,  53 

he  is  a  perjured  Man  as  'well  as  /,  65 

Words  fpoken  as  if  reponed  by  another,  where  fnch  Pcrfoii 

did  not  report  them,  •   82 

Words  laid  to  be  fpoken  malicioufly,  where  they  arc  fpoken  ex 
doLire^  .  ifc^. 

Tray  tor  ly  Rogue,  (p 

0\  a  Carrier,  He  is  a  Cozener  and  has  madefalfe  Letters^         I  is 
A  Colloquium  of  th  c  Perfon  only,  and  the  Words  laid  to  be  fpo- 
ken of  him,  and  of  his  Profdfion.     Scandalous  words  relating 
to  a  Profelfion  are  a^ionable,  be  the  Piofclfion  ever  fo  meao, 

115 

JVhore^  laid   to  be  fpoken  in  London^  but  proved  to  be  ipoken 

•  in  Middle jex^  1 15 

.   7hou  haft  Pole  Lead  out  of  my  Houfe^  1 56 

He  got  the  Pox  of  aRed-headed  fVench,  .205 

Of  a  Minifter  retained  to  be  a  Duke's  Chaplain,  7 hat  he  had  a> 

Bafiard  on  the  other  Side  of  the  Water ^  whereby   he  loft  the 

Chaplain/hip,  248 

You  commit  a  Sacrilege  every  Day^  not  aftionable,  250 

Cheating  Knave  q\  a  Mafon,  without  OdUquium  of  his  Proftflion, 

not  adlionHble.  ibid. 

I  ofH  m  Traitor^  I  have  fee  n  you  in  Rehellifffi^  25 1 

Wich^  and  Iiv  il  hnngyou  for  it^  adionable,  25$ 

She  had  a  LhilJ,  whereby  flic  loft  the  Love  of  her  Parents,  not 

adionabJe  after  Verdift,  261 

Inchantrefsy 
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Jiuhantrtfs^  and  madtfi  a  Bull  run  ma  J  about  tht  Common^  Page  z'jS 
Of  a  Merchant,  He  it  fled  and  gone,  andlj^^/l  lofe  my  D.6i,  ibid. 
1  heard  a  Bird  Jing,  or, I  dreamed  that  you  ftohe  a  Horje^  277 

He  is  a  forfworn  Juftice  of  Peace^  2i&\oXi^\i\ey      \  280 

Of  an  Attorney,  He  cannot  read  a  Declaration ^  not  adtionable 
withoit  Colloquium  of  his  Profeifiony  297 

Words  CO  bind  to  the  Good  Behaviour,  See  107 

Parfon. 

Reads  the  Articles  in  the  Porch  of  a  Chapel  of  Eafc,  when  he 

is  kept  out  of  the  Church  and  Chapel,  101 

Where  a  Parfon  may  dig  Mines,  107 

Peace  and  Behaviour. 

One  bound  to  his  good  Behaviour  for  fpeaking  provoking  Words 
in  tVeflminfter-HaU,  2Liyou  lie,  6ff.  shid. 

Peer- 

Cofivfded  of  Manflaughter,  difcharged  without  Reading,     i8p 

Plead  iags. 

A  Plea  anfwerlng  to  P  art  only,  and  not  to  the  Whole,  is  ill,  1 6 
Trefpafs  and  Alfau  It  include?  Bat  re  ry,  ai. 

Bar  good,  Rejoinder  ill,  jret  Judgment  for  the  Defendant,  i^id 
That  they  were  not  married,  intended  Tempore  Brtvtt,  41 
Matter  at  common  Law  not  maintained  by  Statute,  or  by  Cuf- 

torn  ;  but  Matter  of  one  Statute  maintainable  by  another,    81 
In  pleading  Execution  you  muft  plead  Judgment ;  nor  can  Exe-> 

cution  be  pleaded  without  (hewing  by  what  Title,  83 

None  need  plead  more  of  a  Deed  than  what  males  for  him,  88 
A  Plea,  modofubditut,  intends  always  fo,  122 

Covenant  to  deliver  to  him,,C!ff.  luch  a  Day  j  Plea,  thilt  he 

delivered  it y^rjiWtf)HF<)rw««i,6fr.  ill,  145 

Dcdaaration  goofl ;  Plea,  whereby  it   appears  the  Plaintiff  hud 

no'Caufe  ot  A^ion ;  yet  being  ill  pleaded  tl;c  Plaintiff  had 

Judgment,  ,84 

A  Delcent  pleaded  to  him  as  Heir,  without  /liewing  how,  yet 

good  on  a  general  Demurrei^  j  go 

So  that   he  had   faved  harmlcfs,  good  on  a  general  Demurrer, 

though  not  fhewn  how,  loi 

E9  quod  U  an  AHirmative,  1  g^ 

Scilicet,  fcff.  repugnant  to  the  Matter  precedent,  is  void,  as  well 

upon  Demurrer,  as  after  Verdidt,  105 

A  Suit  depending  pleaded,  not  flicwing  in  wliat  Court,  ill  on 

general 


i 
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ftneral  dcmcrrer,  but  C3'ed  bf  pi«i*;.-j  orcrwfclJs  admfs 

die  fttic  dcrpendrng,  P^e  196 

Want  of  LeYam  and  Vouchazir,  ill  oa  a  geaerai  €!c3ii.Trer,  XjtA 

cored  br  Verdfa,  jW« 

A  Cammniiiiwr  is  to  be  pleaded  «i:h  /mtf  ^a:et  hf  Record,  biic 

not  fo of  a  Wrir,  *        lit 

Concluiiony  /^/cr  JuJu.un   &   DeSirttm^  o.ai:ri:*g  Dampzs,  ret 

Judgment  f^r  the  damages,  beciufe  incident^  aod  /vizr  ^a^. 

rrviii  inclodes  the  whole,  ^      J22 

(Hu^  efi  eatUm^  gxxl  without  a  TraTcrfe.  241 

Exccucor  pleads  Teveral  Jud^metjrs;  Plaintiff'  replies,  mmfiha 

the  feveral  fums,  £/  J^  >Wf,  l^c    gO'xl,  281 

On  Entry,  fudfent  UgaU  TUulum^  pleaded,  not  ihewing  how,  is 

Condition  of  an  Obligation  to  perform  divers  thicg* ;  Pica  Ar- 
fartaavit  omnia,  ill  ;  he  ought  to  anfwer  to  evcrv  pantcular  ; 
otherwife  if  the  condition  be  to  perioral  covenaars,  there  a 
general  peiformance  b  fuQcienr,  303 

Plea  commencing  in  Bar,  and  concluding  in  aKiccfflent,  Jndg- 
oieocun.:al,  jl2 

See  Ahatemeni  and  Privilege. 

Pledges. 

None  in  Informations  on  the  Statute  5  Eli:S.  But  Hull  be  in  ac- 
tioosof  debt  qui  tarn  on  that  lUtute,  *  .123 

Power. 

Of  charging  Lands  with  2000/,  how  to  be  executed,  1 50 

To  make  I^afes  in  pofleilion  ;  ^u.  If  a  Leafe  ot  the  Reverfioa 

be  within  it»  167 

Power  to  revoke  under  Hand  and  Se:i1,  if  he  be  minded,  is  per- 

fonal»  and  not  Ibrfeitable  for  Treafon,  179 

Prebend. 

Who  has  a  peculiar  Jurifdidtion  in  bis  Manor ;  ^.  If  by  a  Leafe 
of  the  Manor,  i^c,  the  Tcr  ant  may  hold  Court.*,  125 

Premjjnire. 

Suit  in  Chancery  after  Judgment  at  common  Law,  incurs  nop  a 
framunire  within  the  ftatute  27  E.  3.  241 

Prcfcription.  ' 

In  cafe  for  diilurbance  of  a  feat  in  the  Church,  one  need  dot 
prefcribe  by  repairing  it^  yi 

PrefcnptioQ 
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Prcfcription  to  dance  in  another's  foil,  P/ige  176 

Prefer ipr ion  to  dig,  and  to  have  all  the  Turfi  which  two  Men 

could  dig  in  a  Day,  as  appurtenant  to  his  Houie,      .  231 

Prcfcription  for  Solam  Fajiuramy  how,  253,  208 

Prifoner. 

Of  the  King  fliall  not  be  charged  in  adions  by  the  panics,  wirh- 
*    out  Leave  of  the  Court,  125,  (46 

Juftices  of  peace  may  difcharge  one  arrefted  comii^  to  the  Sef- 

fiojis,  1 59 

A  commitment  till  funher  Order  good,  but  till  further  Order  of 

the  party  committing,  ill,  230 

Privilege. 

See  it  pleaded,  and  another  plea  to  the  Jurifdidion  after  a  r.-^e-  n 
cial  Imparlance,  54 

To  be  exempted  from  Juries  is  to  be  pleaded  by  the  par*^"  '    ji-  - 
felf,  and  not  returned  by  the  Sheriff",  i!;9 

A  Captain  of  the  King's  Guards  not  exempted  from  fcrvi  ^   s 
Reeve  of  a  Manor,    ^  2^3 

But  an  Attorney  copyholder  feems  fo  privileged,  205 

An  Archdeacon  privileged  from  being  £xpenditorof  a  Farm,  303 

Privity. 

Of  Eft  ate  and  of  Contract,         '     •     ,  22,259 

Prohibition- 
Docs  not  lie  for  a  fuit  in  the  fpiritual  court,  for  forging  of  an 

Oriier  of  that  Court,  .    v^ 

A  remiflion  from  his  court  by  a  Bifliop  may  be  fhewn  to  the 

court  her^  upon  motion  only,  225 

No  prohibition  to  an  inferior  court  without  a  fuggeftion,       253 

Property. 

Pleaded  by  a  Bailiff  in  Replevin,  90 

Provifo. 

Where  it  may  operate  as  a  covenant,  ,55 

Qjic  Eftate. 

May  be  pleaded  of  a  Term  in  a  ilranger,  but  not  in  thofe  iTnder 
whom  he  claims,  iqo 
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% 

Que  eft  eadcnu 

Good,  tmlioae  a  TniTeHe.  A^24i 


Recital. 

A  Term  to  cmmcenre  from  the  end  €/f  «iiod»cr  Terra  recited, 
«nd  there  is  &o  ttxh  Tctid,  xhe  aeir  Term  coauneoces  pre^ 

fentJf  •  77.  »3* 

Record. 

Made  in  ooint  of  the  coitfeifion  of  a  Fo^^srj^  ijj 

Relation. 


A  MiTi  arrefted  bf  a  Warrant,  vhich  ar  that  time  was  nor  legal, 
but  is  afrer  maile  legal  by*  ad  of  parliameni^  the  kiUiog  is 
Murder  by  relatioo  of  the  2&.  of  parliament,  91 

The  defendant  dies  after  Verdi^  and  afterwards  the  Judgment 
is  entered  by  virtue  of  the  new  fiatnte,  the  Jnogment  by  re- 
lation ij  a  Judgment  againft  the  Teflator,  and  binds  Ak  Ex- 
ecutor, 277 

Releafe. 

Of  all  deinands,  does  not  releafe  s  Rent  not  then;dQe,  99 

Keieafe  refhrained  to  the  particular  occafionof  giving  it,         101 
By  a  Tenant  for  years  to  him  in  reverfion,  good,  145 

Obligee  in  trud  for  another  releafes  all  demands  00  his  own  ac- 
'  count ;  this  does  not  releafe  the  Obligation,  ^ je 

Remainder. 

Of  a  Rent  newly  created,  is  good,  L44 

Remitter, 

Of  him  who  firft  took  by  way  of  Ufe,  where  his  entry  is  Iaw» 
ful,  49 

Rent. 

Avowry  for  Rent  due  at  a  later  day  no  bar  in  avowry  for  Rent 
due  at  a  former  day  ;  nor  is  a  recovery  in  debt  for  Rent  doe 
at  a  later  day  ajiy  bar  in  debt  for  Rent  due  at  a  former  day, 
though  an  acquittance  i^,  4j 

See  more  of  Rents,  joS 

Repleader 
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* 

Repleader, 

Where  it  ihall   be  or  not,*  on  an  improper  or  immaterial  ilfut, 

Replevin. 

Property  pleaded  by  a  Bailift*  in  Replevin^  90 

Replication. 

De  injuria  fua propria,  where  the  bar  contains  Title,  is  ill,   307 

.,  Requeft. 

On  a  promife  to  deliver  b^lbre  fuch  a  day,  it  is  to  be  done  wirli- 
•  oucRequett,  2S9 

Refcue. 

A  return  thereof  extra  Cujlodiam,  not  faying  that  he  was  in  Cuf- 

todia,  is  ill,  .  214 

Extra  Cuft'jdinm  fuam,  or  of  the  Bailiff,  good,  ihid. 

Return  of  the  Sheriffs. 

If  one  is  returned  Tenant,  he  cannot  contradid  the  Sheriff's  Rc- 
nim,  ^  *    67 

Sufficiency  of  the  Bail  taken  by  him  is  not  traverfable,  86 

Return  of  a  Refcue,  extra  Cujhdtam  fuam,  or  of  his  Hailiff,    214 
See  more  of  Returns,  ^25 

Scandalum  Magnatum. 

Jvatae  tmy  Lord  m  more  than  I  'value  the  Dog  at  my  Foot^  1 48 

Mendacia  or  falfa  mrva  put  in  the  recital  ut  the  liatute,  yet  good, 

and  the  Judgment  is  in  mijericordia,  ibid. 

I  mei  nrf  Lortts  Servant  ^vho  J  kno^Af  not  hut  my  Lonffcnt  to  rob  me, 

277 

Scire  Facias. 

Judgment  againft  the  Father,  who  is  only  Tenant  for  Life,  the 

reverfion  to  his  fon  in  fee  ;  in  a  Scire  facias  aguinll  the  fon  he 

fuffers  Judgment  by  default ;  ^.  What  Remedy  ?  41  . 

It  does  not  lie  without  a  Capias  againft  the  principal;  but  if  there 

be  zCapias  upon  the  Return,  though  it  be  not  hied,  it  is  good, 

225 
A  Scire  Facias  on  a  Judgment  in  Error  againft  ftrangers,  ^ia  in- 
grejfifunt  in  Tenementa,  without  ihewiug  any  Title.  2 1 

A  a  Sewers* 
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A  Certiorari  lies  to  rciHov/e  thtir  .Order?,  and  if  they  proceed  af- 
cenvards,  they  ihail  be  fined.  Page  288 

* 

Sheriffs  See  Return, 

Statutes,  or  Ads  of  Pajliament. 

The  (latute  23  //.  6.  is  a  general  Law,  86 

Serjeant  at  Mace  of  the  rioufe  of  Commoas  is  not  within  the 

ftatute,  ^  •  209 

Marllia)  of  the  Kittg^s-Beneh  is  within  it,  yet  he  may  take  Bonds 

ioT  better  fecurity  of  prifonersy  and  iravcrfe  Eafe  and  Favour, 

»S4 

Statu  t<i9,  RecG^izance^  £?r. 

A  ftatute  Without  a  Defeazance  '\\  good,  if  Money  can  be  proved 
to  be  paid,  197, 

And  though  a  ftature  is  not  extendable  againft  an  In&nt,  yet 
equity  may  therein  relieve  againft  him,  198 

Sufficient,  ReafonaWe,  &c. 

The  coutt  to  jud^e  thereof,  and  therefore  it  mufl  be  fpecially 
ihewn  in  pleadings  as  what  fufncient  fecurity,  or  what  rea- 
fonable  Pipe  for  a  copyhold,  l^c*  296 

T. 

Tail. 

If  the  Conufee  ora  fta^ite  by  a  Tenant  in  Tail  fliall  avoid  a 
voidable  Leafe  made  by  Tenant  in  Tail,  as  the  iiTue  might  if 
the  Tail  had  not  been  barred,  167 

If  Tenant  in  Tail  mortgages,  and  covenants  to  levy  a  Fine,  and 
dies  before  it  is  done  ;  ^.  If  the  ifliie  may  be  compelled  in 
Equity  to  do  it,  238 

Tales.    . 

In  Information,  qui  tam^  without  Warrant  of  the  Attorney-Ge- 
neral, but  not  in  Indictments,  z%i 

Tenant. 

A.  holds  of  B.  who  holdi  of  C  A,  is  Sub-tenaat  to  C         i44 

Tewflt 
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Tenant  in  Common. 

Cafe  docs  noi  lie  for  one  againft  the  other,  who  difpofes  of  the 
wholcj  Page  29 

They  join  in  covciiant.forFeparaiions,  109 

Feoffriient  in  truft  for  payment  of  the  proBts  to  A.  and  B,  in  equal 
manner,  and  in  like  manner  to  convey  the  Inheritance  to  them 
and  their  Heirs  when  they  come  to  Twenty-one,  is  a  tenancy  in' 
common  of  the  Inheritance,  like  as  in  a  Will,  232 

Tendcn 

Of  a  Conveyance  JO  be  fealed,  when  it  is  necefTary,  and  when  i^ 
b  to  be  done  without  I'ender^  »    44 

I 

Term, 

Adjourned  to Oxford\yf  reafon  of  the  Plague,  and  back  to  Weji - 
mififter  :  Bill  of  Middkfex  how  tefted  and  executed,  1 76 

The  court  takes  no  notice  of  the  day  of  the  return  of  Writs,  as  to 
the  day  of  the  Month,  in  Movable  Terms,  196 

7Ufi£Sy  fee  Difmts, 

Trade. 

A  Barber  is  a  trade  within  the  ftatute  $  FMz.  87,  and  fo  are  Up- 
holftcrers,  Taylors,  lie,  243 

Debt  lies  at  Wtfiminfitr  on  the  ftatute  for  uiing  a  Trade  m  any 
county ;  but  Informations  and  Indictments  only  in  the  proper 
county,  249 

Traverfe.  . 

By  Et  w«,  and  a  fornuil  Traverfe  afterward,     .  192 

A  Traverfe  after  an  immaterial  Traverfe,  iUd^ 

A  Traverfe  making  theday  part  of  the  Iffuc,  1 93 

Traverfe  of  all  times  before  he  was  SheriiF,  and  of  all  times  a^ 

terwftrds,  216. 

A  Deed  alledgcd  \  Maii^  juAified  2  Maity  qu^e  eft  eadem^  good 

without  a  '1  raverfe,  24 1 

Where  that  which  comes  under  the  Scilicet  is  traverfable  or  nor, 

245 
Debt  upon  a  Lcafe  of  4  acres,  the  Defendant  pleads  a  Leafe  of  4 

acres,  .and  an  entry  into  the  5th,  he  ought  to  traverfe  that  he 

leafed  4  acres /iw/ttjw,  263 

Trefpafs  for  taking  and  driving  his  Beafts,  fo  that  one  of  them 

died  jf 
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died  ;  the  defendant  juftified  Damagc-Fcafant ;  it  is  good,  witb- 

ouc  traverfing  the  Ita  ^uoii,  that  being  laid  only  for  a^ravation 

of  damages,  Jrage  zSy 

Sec  an  ill  Travcrfc,  337 

« 

Treafon. 

Where  it  may  be  by  Words  only,  57 

Trover. 

A  SherifiF  may  maintain  it  for  Goods  taken  from  him,  which  he 

had  levied  in  Execution,  .282 

It  lies  Je  duohus  Struihus  fam,^  301 

De  quatlam  parcella  Fiii^  303 

Trial. 

Whether  the  perfons  are  the  fame  who  were    attainted  by  aft  of 

parliament,  61 

Boiincis  of  Town  triable  in  the  Ecciefiailical  court,  but  not  of 

pa»^ilTie$,  -         78 

Covenant  in  Hamp/hirt  to  repair  aHoufe  in  Betk/hlre^  the  caufe 

of  ndion  arifes  in  two  counties  1  where  triable,  114 

Of  Murder  in  Wales  to  be  in  the  next  Engli/h  county,  118 

Tranfirory  matter  ariiing  in  one  county,  cannot  by  plea  be  brought 

into  another  county,  149 

Foreign  matter  tried  in  the  county  where  the  a£tion  is  brought, 

by  rfae  new  ilatute,  zoj 

Covenant  to  repair  a  Houfe  in  Berwick ^  tried  in  Northumberland^ 

New  Trial. 

Shall   not  be  on  acquittal  in  criminal  or  cnpital  cafes,  but  on  t 

convi^ion  a  new  trial  may  be  granted  for  caufe,  9,  1 24 

Married  or  not  married  triable  by  couHcry,  and  alfo  kwfully 

married  in  perfonal  actions,  ,  41 

Not  granted  for  excefllvenefs  of  damages,  nor  for  words  fpoken 

by  the  Attorney,  ^  97 

Verdidt  in  the  Hujiingt  in  London  fet  afide,  and  a  new  Trial, 

and  cout  rary  Vcrdidt,  311 

V. 

Variance . 

Pica,  that  Longhope  is  antient  dcmefne,  and  proof  that  Hopt  is 
antient  dcnricfne,  is  a  variance,  although  both  are  the  lame 
Village,  106 

Venue* 


/• 


t 
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Venue. 

Not  to  be  changed  in  Scandalum  Magntitum^  .  Pagi  56 

Vtnife  Facias  does  not  he  of  a  walk  in  a  Foreft  ;  but  it  ought  to 

be  de  Fwtfia^  207 

ytnu€  not  changed  in  Covenant,  307 

Void  and  Voidable* 

< 

Obligation  for  Eafe  and  Favour  to  one  iniprifoned  for  Treafon  is 
void  by  the  coounon  Law,  209 

Ufes  and  Tnifts. 

» 

A  covenant  to  (land  feized  with  a  general  power  to  makes  Leafes 
without  exprefllng  the  conljdcration,  or  the  pcrfons,  is  void,  30 

An  agreement  to  convey  to  the  fon  does  not  raile  an  Ufe,  55 

Confideracion  of  20/.  and  aifedtion  expreiled  or  implied,  when  ic 
will  raife  an  Ufe,  56 

Obligation  to  A.  to  the  Ufe  of  i^.  B.  cannot  iiie  or  releafe  it,    235 

iJfury* 

Tlie  ftatttte  is  ik>t  pleadable  to  a  Bottomry-bill, 

« 

Utlawry. 

An  Outlaw  in  perfonal  actions  may  alien  before  fei2ure,  and  what 

inierell  the  King  has  in  his  Lands  in  perfonal  a^^ions,  ^'^ 

VtUgat  lor  Utlagat  reverfed,  164 

W. 

Wales. 

Trial  for  a  Murder  in  JVakt  in  the  next  EngU/h  county,  118 

Where  the  Court  df  Marches  may  find  damages  under  50/.  206 

A  Fieri  Facias  lies  out  of  the  Kings-Bench  into  ff^aies,  291 

80  to  Chefiar^  256 

Warranty y  See  Gatrantj,  . 
* 

Wafte. 

Converfion  of  a  Brew-hoiife  into  Tenements,  though  of  greater 

Value,  is  wafte,  309 

$luia  fecit  vajium^venditionem  (^  deftruSionem ;  the  Jury  find  the 

-  Waiie,  but  not  the  Vendition  ;  ^.  If  material  or  not  ?     ilnii. 

Wardsj  Sec  Paroh. 
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\ 

,  j. 

PA  R  T   n. 

Fdhws  againft  ISngftm^ 

DEBT  upon  the  Statute  of  E^  6.  for  Tithes^  tnd  Debt  Ibr 
declares  that  he  is  Reftor  of  the  Churches  of  TiOiei  la  D, 
Dale  and  Sale  and  the  Defendant  being  Occupier  of  £tfj^^ , 
400  Acres  of  Land  in  i>.  and  S.  had  town  the  fame,  mochtn  !>• 
and  carried  oflf  the  Corn  untithed':   After  Verdift  for  **5i?^  • 
the  Plaintiff^   it  was  moved  in  Arreft  of  Judgment^  JjK)d.** 
iThat  he  ought  to  hate  fliewn  which  Part  of  the  Lands  s.  c.  i  Ve^ti 
lay  in  D.  and  which  in  S.  that  the  Defendant  might  V^j^,  ^m£ 
know  how  to  anfwer  particularly  to  each  Parcel  feve-  ^ 
rally,  for  he  might  have  a  good  Title  to  one  Church  ' 
and  not  to  the  other.     But  by  Hali  and  the  Courts 
Tis  good,  for  this  A6tion  is  in  Nature  of  a  Trefpala 
founded  upon  the  Tort ;   fo  the  Exception  difallowed^ 
and  Judgment  given  for  the  Plaintiff.    Fidi  Pofh.  208. 


PiKT.n.  B  IfofUns 


Pa/chi  i3  Ctur*  it,  in  B,  R; 


Prefctiptioft  "U  fil^LEVIN,  and  avott^s  Batnage  feafatit  in  h^ 
U^ivLt'z^'  ^^  Freehold;  tifcji^laiiitiffjn  Baf  pleads  a  Cuftom 
c«tiehant,  for  the  Copjlioldcrs  of  tbt  Manor,  to  tiave  folam 
s,  C  i  vc^i.  fajlurant  omni  anHo  Omni  tempore  annif  and  that  ne  by 
"siunl'3»4.  Licente  of  a  Copyholder  put  in  his  Bcafts  3  upon  Iffu^ 
I  Mod.  74«  /no  fuch.  Cilftom,  «and  Vecdid  far  the  Plaintiff^  it  was 
|Kcb.  7SS,  mov^  in  Arreft  of  Judgment.  Firfi,  That  the  Cuftonl 
vUe  i  Levi  being  to  have  f&lam  Pafturamthd  to  exclude  the  Lord 
!t5s>268,^^.  tkras  not  good.  Sfeonifyy  It  is  »ot  averred  that  the 
!*'''•  Beads  were  levant  and  couchant  upon  the  Copyhold, 

i  Vent.  s8>  Thirdly yCommodti^  ought  toeat  theGrafsby  theMouths 
vaugh.  «5d-  of  their  own  Cattle^  and  not  by  the  liloaths  of  Stnui-^ 
^dt  3  Levi  ^^^  Catile,  i  Cro.  Monk  againft  Sutler.  Fourthly,  rf 
Poll.  i5z*  he  may  licence  am^ther^  ye^  fucl|  Liceiice  cannot  be 
without  Deed ;,  to  which  it  was  anfwered,  Firft^  That 
tbe-Cufteia  is  good,  Co.  LiiU  eu  for  this  is  not  Commoii 
Licence  ta^  but  Pafture,  and  he  does  not  exclude  the  Lord  from 
SiS"u°*  ^^^  ^^  Profits,  but  the  Pafturc  only,  and  the  Lord  fhall 
Peed^  when  ^^^^  ^be  Mine8»  t^oal^  Tribes,  Timber,  ^a  Stamdfyi 
tood.  Here  needs  ho  Lcvaiicy  arid  Couchaiicy,  for  the  Copy- 

Vide  Haynw     holdto  are  tp  hatQ  the  whole  Pafture,  and  not  to  ha»tf 
IPoiitxfi  Common  only,    for  fuch  Cattle  as  are    leyant  and 

l^atB&j  wtrfmt  eouchant  upon  their  owA  Tenements,  which  is  the 
*■"*■*         Meafui^e  of  their  Comihbn.    To  the  4^^  A  Licence 
pro  hoc  tiict  Untum,  h  good  by  Parol,  not  if  it  were  fof 
-   fl  Time  certain;  for  that  would  atnonnt  to  a  i«eafe  of 
a  Thihg  iit  Grant,  which  cannot  be  without  Deed. 
And  to  mi  i/L  This  being  a  Kight  of  Paflure  axid  not 
of  Coijnmoiij  the  Herbage  may  be  eslten  by  the  fieafta 
Canmioii         of  Strafigers,    though  otherwife  perhaps  if   it  were 
JJJ"*^        Common  a  which  is  not  refolred  to  the  Contrary  iri 

Cattle.  Juilice  inclined*    Sed  adjournatur.    But  after,  as  I  was 

F^ft.  S59.        informed,  for  I  was  not  there  jrcfent,  Jndgment  vns 
giten  for  the  Plaintiff^ 


'Pmii 


«*> 


fajch.  23  Car.  II.  m  J5.  R. 


* 

♦  DoFuis  againll  Reyner.  "^  P.  3 

J^SUMPSIT,  and  dcclaw.  That  J.  S.  dcvifcd  a  ^F'^P/^  ^ 

^  Legacy  to  the  Plaintiff,  and  made  the  Defendant  ofJorbiaJl'^'* 

£xecutor;  and  the  FlainttflT  intending  to  fue  hinS  for  ancectf  a 

the  Legacy,  the  Defendant  io  Confidcratioa  of  For*  J;^J*%*JJ^^ 

bcarance,    promifed    to    pay  him.      The  Defendant  s,CMVeau* 

pleaded  divers.  Bonds  and  Judgments,  and  ntd  Affets  xao. 

vkr^f    upon  which  the  Plaintiff  demurred,  and  had  fjy[****'* 

Judgment  vitbout  Argument;  for  if  is  not  material  aReb.744.«r 

whether  he  had  AiTets,  or  no,  for  be  is  charged  upon  759- 

bis  own  Promife  in  Coniideration  of  Forbearance,  and  V^^*  ^^ 

a  Forbearance  of  Suit  for  a  Legacy,    is  a  fufficipit  vidA  i  KcU    < 

Coniideration.  W6' 

I  Sid.  a43f 
Pelt.  20* 

Pinhny  againft  Bulloch. 

DEBT  upon  an  Obligation,  conditioned  to  perform  Awird  that 
an  Award:  Defendant  jpleads  no  Award.     The  ^^5  Smother 
Plaintiff  replies,  and  fets  forth^  an  Award,  That  the  Jhe  KxpencJ 
Def<?ndant  mould  pay  the  Plaintiff  lo/.  and  the  Plaintiff  of  the  Award, 
(hould  pay  the  Defendant  the  Expences  in  making  the  J"^"^"^"* 
Award,  and  that  upon  Performance  of  all,  each  fliould   nerafK^leafe^ 
releafe  generally  to  the  other,  and  aifigns  for  Breach  if  the  Award 
No«-.pa,yment  of  the  lo/.      The  Defendant  demun.  JSc'jifiM?^ 
And  now  Jones  argued,  That  this  Award  was  void  or'ali  voii.^' 
being   not  mutual,  for  nothing  is  awarded  to  the  De*  Vid«  \  Ve^ti, 
fendant  but  the  Releafe,  and  that  is  not  to  be  made  till   "^^^ 
all  the  reft  be  peribrmed,  which  can't  be;  for  the  4]Ub«96>o 
Award  of  Expences  in  making  the  Award  is  void,  ^^^9*  ^%%- 
being  Matter  fubfcquent  to,  and  out  of  the  Stibmiffion.  \^^^^'  *•*" 
But  HaU  Chief  Juftice  inclined.    That  the    Releafe  \{^p^ 
ought  to  be  made  upon  the  Performance  of  what  is  well  ^^* 
Hwarded,  and  not  be  delayed  till  the  Performance  of 
that  Part  which  is  void,  and  fo  the  Award  will  be 
|ood  ;  but  it  was  adjourned. 

KoU*    Afterwards  the  7th  of  JV.  &  jif  •  in  a  Cafe  Vidt  s  X^» 
between  ietrgravt  and  Atkins^  but  entered,  HilL  5,  Com.  4iS* 
t^anc.  RoU    It  was  adjudged  upon  an  Award  like  this, 
where  the  tfforefaid  ObjeSion  was  made  by  Livinz^ 
Thtt  upon  Performance  of  what  is  w<U. awarded  the 

B  %  Releafe 
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70. 
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«  Danv.  505.  . 

0ebt  ickd 

demands 

lefs  than  i« 

doc* 


A/EA.  ^  Gir.  B.  ^  JL  A 

Rekafe  ougbt  to  be  made,  and  Uul  i|u»  Award  il 
goodl 

*  i&Ate  againft  Sounder Si 

ERROR  of  a  Jadgment  in  Bv  R.  in  JrdMri,  id 
Debt  for  Rent,  where  the  Plaintiff  declared  of  a 
Leafe,  paying  the  th  of  SepUmber  annaally  74/.  hf 
equal  Portions,  and  demands  loo/.  for  a  Year  and 
half's  Rent ;  and  upon  Nil  Met  Verdi<ft  and  Judgoient 
for  the  Plaintiff  t  And  now  it  was  affigned  for  Error, 
I  fi.  That  the  Rent  is  a  Dnty  payable  annaaily  the  i  ft 
of  Seftetnber^  and  the  Words  hy  even  Pvrtimis  vain  and 
idle,  and  no  Half-year's  Rent  can  be  dne.  *iA^  The 
Rent  for  a  Year  and  half  is  11  r  1.  and  he  demands  but 
100 1.  which  is  lefs  than  is  due ;  and  yet  'tis  not  fliewn 
how  the  reft  was  difcharged.  The  Court  held.  That 
Judgment  ought  to  be  rererfed  for  both  Caufes ;  but 
this  being  the  firA  Time  of  Argument,  and  no  one  there 
for  the  Defendant,  it  was  adjourned* 


Ibbabitafit^ 
findtnt  the '  ^ 
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Methin  againft  tlie  Hundred  of  yileomih 

ACTION  upon  the  Statute  of  Winton:  The 
Defendants  plead  a  Hue  and  Ciy  kVied,  and  that 
within  forty  Days  they  took  one  of  the  Robbers ;  and 
on  Iffue,  that  they  did  not  take  any  of  the  Robbers,  a 
Special  Vcrdift  found.  That  Sir  J^ftfhA/hy  one  of 
the  Inhabitants,  finding  Dudly.,  one  of  the  Robbeis^ 
in  the  Prcfence  of  Sir  Philip  Howard^  a  Juftice  of  the 
Peace,  he  defired  him  to  commit  i>fMffy ;  znd  Hotutri 
undertook  that  he  ihould  appear  next  Seffions,  and  be 
accordingly  did  appear,  &  Ji,  &c.  And  now  it  was 
argued.  That  this  was  no  Caption  by  Putfuit  within 
the  Statute  to  excufe  the  Hundred,  but  a  cafual  finding 
him  in  the  Company  of  a  Juftice  of  Peace,  and  a  Re- 
queft  to  commit  him :  But  on  the  other  Side  it  was 
argued.  That  here  is  fotind  to  be  a  HueandCryy  and 
Purfuit,  and  charging  him  in  the  Prefenee  of  a  Juftice 
of  Peace,  who  had  him  in  his  Power  at  that  Time^ 
and  this  is  fufficient ;  to  which  Hak  *  Chief  Juftice  in- 
clined :  Sed  adj<3urmU(r%    Bat  ftftervarda  SMI*  ^4  ^ 


I 
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hifch.  23  tar  U.  in  B.  i?. 

Jt5*  it  was  fo  adjudged^  Jones  for  the  Defeadaiifj  Saun- 
ders for  the  Plaintiff. 

Vcre  a^aiflft  SmhL 

DEBT  upon  an  Obligaiiion,  by.  {he  Plainliff  a  Pleadi,  Th*t 
Brcwpr,  againft.the  Defendant  his  Clerk,  condi-  ReSr!"^* 
tioned  to  perform  Covenants,  ^o  account  for  all  Sums  that  he  was 
of  Money  he  fliould  receive.     Defendant  pleads,  Co-  '^^^^^ 
yenants  performed.    The  Plaintiff  replies,  That  fuch.  ^vVNotice. 
a  Day  26/.  came  to  his  Hands,  for  which  he  has  not  3iC.  izKeb. 
accounted.      The  Defei^dant  rejoined.    That  he  ac-  J^^'  ^^9.  830. 
counted  modo  feqi4enU,  visi*  That  certain  Malefa^ors  yjde  6*Mod. 
broke  into  his  Counting-houfe  and.Aole.it,  wherewith  i39'- 
he  acquali^ted  the  Plaintiff,  Et  hof  paratus  ejl  vcrifcare ; 
upon  which  the  |^laintiff  demurred :  And  now  it  was 
argued,  1  ft.     That  the  Rejoinder  is  a  Departure,  for- 
folfilliifg  ^  Covenant  to  account,  can't  be  intended  but 
by  actual  accou-qting ;  whereas  the  R^ejpinder  does  not 
fhew  an  Account,  but  an  Excufe  for  not  accounting, 
a-  The  Rejoinder  ought  to  conclude  a/Pfl/j,  being  an  Breach^Thai 
ciprcfs  Affirmative,  that  he  accounted,  in  Contradiflion  iiedid^ot 
to  what  was  denied  in  the  Replication,  that  he  did  not  pleads,  He 
account.    Cttr*  contra.  To  the  i  ft.  this  is  an  Account,  accounted 
and  no  Departure  ;  to  the  %d.  it  Was  better  to  conclude  '*^'"*''»  a«<^ 
as  here,  than  to- the  Country ;  for  now  the  Plaintifi^  cUde«f^^, 
hath  Liberty  to  traverfe  the  Robbery.    Adjoumatur.  '  ' ' 

But  after  in  Trinity  Term  the  Demurrer  was  wav^d, 
and  Iflue  taken  upon  the  Robbery. 

Dermis  againft  Dennis^ 

• 

ERROR    in    Fa<^    affigned  in    a    Judgment  in  Tca«t^ 
Dower,  vh.  That  the  Tenant  was  an  Ideot,  and  J^  ^n  w 
appeared  by  Attorney.     Iffuc  being  taken  upon  the  in  faft,  af- 
Ideocy,  the  Plaintiff  gave  Notice  of  Trial  jiext  Affifes,  g?«*  ^ 
and  after  cooBtermanded  it ;  nevertheliefs  the  Defendant  wUhoiS***'* 
in  Error  carried  it  down  tq  Tria^  the  <ame  *  AfBzes  Ptovlfo. 
^without  a  Profvifo  ;  and  held  good  fer  Curiam^  for  he  ^*  ^'  *  ^*"^ 
was  an  Ador  in  the  firft  Suit,  and  is  the  Party  delayed  |^cb.  f^    ' 
by  this  Means;  and  the  Iflue  was  found  for  the  Defen-     •  P.  6 
dam  in  Error,  and  the  Judgment  affirmed ;  and  a  Pre- 
cedent was  cited,  wherein  it  was  fo  done  in  a  Writ  of 
£rror  out  of  Irchnd^^ 

Coki 


Aj^.  i%  (kr.n.  h  S. 


Aivird,  that 
one  fluU  \» 
bound  with 
Surety,  good 
as  t9  th« 
l»«rty,  void 
as  to  the 
Surety. 
8.  C.  2  Sasad. 

a  Kth,  ^7* 
VidasUv. 

ft  Sauad.  ^. 
Cowp.  490* 
Baf  r.a/v,  2^ 
ftBflc.Abr.34. 


Cbfc  againft  Whorwood. 

ASSUMPSIT  to  perform  an  Award  by  which  the 
Arbitrators  awarded,  the  Defendant  fliould  be 
bound  with  fiifficient  Surety  to  the  Plaintiff  for  the 
Payment  of  a  certain  Sum  of  Money ;  and  for  Breach 
affigns.  That  the  Defenctant  did  Jiot  become  bound  to 
the  Plaintiff  moda  tf  forma  as  was  awarded ;  End  upon 
Demurrer  it  was  adjudge,  that  though  the  Awai«d  was 
Toid  as  to  the  fin^ibg  of  S«rety>  it  was  good  as  to  the 
Defendant  himfelf,  and  the  Breach  well  affigned,  that 
he  did  mot  become  bouBd ;  and  the  modo  &  ^mm  only 
fliall  relate  to  himfelf^  and  not  to  the  Surety, 

X  Salk.  74. 


Appeflant 
dies.  Appeal 
abates  not. 
S  C.  1  Vent. 

ft  Xeb.  ^/i3o» 

^7«.  •779- 
Vide  I  Lcoa* 
ft78. 

ft  Bulft.  %,  J* 
ft  Cro^  483. 
5  Mod.  338. 
4  Go  in.  Dig. 
491^  3  Term* 
Hep.  3. 
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^leat  in  the 

Wofds^the 
C«Qdition» 
tood.sind 
the  ODuit  tft 
^fxpoand* 
ft  Salk.  5ao. 
I  Saund*  3  id!. 


h>Uxfen  againfi  Totpcjen^ 

SENTENCE  being  given  in  the  Ecctefia^al  Coni^ 
upon  a  WilU  the  Ddendant  appealed^  and  liang^ 
ing  that>  dkd ;  and  now  the  Defendant  his  Brother^ 
came  in  and  profecuted  the  Appeal  in  Lieu  of  the  fitft 
Appellant ;  upon  which  the  Plaintiff  pimved  a  Prohi- 
bition; for  by  th«  Appeilatit*s  Death  tne  Ap|>eal  is 
abated,  and  the  Commiftion  det^onined:  But  «  Pro- 
hibition was  determined  for  the  Delegates  are  th» 
proper  Judges,  whether  or  no  the  Appeal  be  abated 
by  their  Law  ;  and  though  it  be  abated  according  to 
the  Rules  of  our  L^w,  yet  it  may  be  otherwife  in  didr 
Law ;  the  JUatter  is  wholly  of  thdr  Conufance^  and 
the  Commiffion  is  not  determined  by  the  Death  of  the 
Appellant. 

^  Watton  a^;ainft  W^d£npon. 

DE  B  T  on  a  Bond  ccmditioned.  If  a  Ship  going 
inch  a  Voyage  return/  the  Perils  of  the  Se» 
excepted,  the  Defendant  Oiall  pay  fo  much^  but  if  the 
Ship  be  jk)ft^  nothing,  and  the  ObligaUon  to  be  void : 
The  Defendant  pleaded  that  the  Ship  proceeded  in  her 
Voyage  f  uch  a  Day,  and  in  her  Return  was  loft :  Upon 

which 


<  k  4 
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whkb  the  n»ixiti#  ^etoutred,  bicatift  it  WHS  not  fai^ 
the  Ship  was  loft  fer  pericula  marhf  9Cco^ding>  to  the 
Woi^ia  in  the  fifft  Firt  ^f  the  ConditioOy  for  k  aoiiight 
he  loil  by  the  Fany's  (y#n  Nej^iicence :  But  ftr  Cw% 
The  Plea  bein^  m  th«  Wovdii  or  the  latter  Part  of  the 
Conditioiii  whkh  mak^^  itte  Obligation  void,  a»  wel) 
in  Cafe  the  Ship  be  loA,  a»  if  it  petiMn,  Perils  of  tht 
Sea  exeq^ed,  and  th$  Defendant  pay;  the  Plea  is 
good,  and  Judgment  waa  gifvezi  fov  the  Pcfendanc. 
%nef  f^r  the  Pkiintiff. 

The  King  againft  Drury. 

TNDICTMENT    upon  the  Statute  of   Ufury,    for  Hot  ufuif 
_  r  .      _      .     -    ^    rv  .-^^  to  accept » 


Evidence  the  Cafe  fell  out  thus:  £ron/ii  had  a  Leafe  void  if  he  be 
from  |he  Earl  of  Stsffolk^  of  a  Houfe  for  forty  Years,  ptid  his  $oq  f. 
at  the  Rent  of  5  /.,  fer  ^nnum.  Brawn  agreed  with  Drpf  Jl^y^    ^ 
to  affign  the  Term  to  him  for  300/.  but  Dntc  having  For  it  i«  hat 
^ot  (he  Money,  2)r«r^  by  Agreement  with  Drue,  paid  *n  Annuity 
the  300  /.  and  took  the  Affignment  to  himfelf,  and  then  b?th?p*Mt. 
I>9ury  let  (ha>  Ii4M»£s  t^  X^rii#>  £»v  thirty-iHiie  Ye|rr9  or,  when  he 
^nd  threp  Quarters  of  a  Year,  after  the  Rent  of  35/  pi«a(M? 
fer  Jnnum,  of  which  5  /.  was  to  be  paid  to  the  Earl  of  |  B^jtipfl^j. 
Suffolk,  and  the  remaining  30/*  to  Drury  for  hia  own  Cowp.  ijiif. 
Ufc-    Drue  covenanted  to  pay  the  Rent,  and  with  other  7?^*  793- 
Covenants  which  are  ufual  in  Leafes,  as  for  Repairs,  < 

&c*  and  Drury  covenanted.  That  if  at  the  End  of  four 
Years  Drue  p^ld  the  300  /•  then  the  Rent  (hould  ceaft, 
and  he  would  convey  the  Refidue  of  the  Term  to  Dru^^ 
Per  Hale  Chief  Juftice  This  is  not  Ufury  within  the       ^  p  ^ 
Statute,  for  Drue  was  not  obliged  to  pay  *  the  300  /.  to       *  *•  # 
Drury,  but  is  at  his  EleSioi^  to  pay  it  if  h^  will,  and^  vide  HaW 
determine  the  Rent  by  that  Mear*8  an<l  have  the  Term ;  V^inr 
fo  that  it  is  no  more  m  EfTeft  than  a  Bargain  for  aci 
Annuity  of  30  /•  yearly  for  thirty-nine  Years  and  three 
Q^Art^^,  for  300  /•  to  be  fecured  in  tl^is  manner,  deter-  ' 
minable  fooner  if  the  Grantor  pleafes ;;  but  the  Grantee 
hath  no  Remedy  for  his  300  /.  and  cannot  recover  it, 
Vnlefs  the  Grantee  thinks  lit  to  pay  it  back  at  the  End 

of 
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^f  tlie  four  Yens,  and  fe  tbe  Jtcceptaaoe  of  the  7  L 
10  #.  is  not  Ufary. 

Bat  if  Druiy  had  took  Secmity  for  Repayment  of 
the  300  /•  or  it  bad  been  bjr  any  collateral  Agreeneat 
to  be  rq>aid,  and  all  this  Method  of  Bargaining  a 
ContriYaiice  to  avoid  the  Statute,  this  had  beoi  Ufury  ; 
but  as  it  is,  it  is  no  more  than  the  Porchafe  of  30  ^ 
Annuity  for  thirnr-nine  Years  and  three  Quarters,  for 
the  Sum  of  300 1  determinable  by  the  Grantor  at  the 
End  of  four  Years  if  he  pleafes ;  and  accordingly  the 
Jury  found  tha  Pefendant  Not  guilty. 


Term* 
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CroJJing  againft    Scudamort. 

TRESPASS  for  breaking  his  Clofe ;  The  Defen-  Bargain  anj 
dant  juftifics  as  done  in  the  Freehold  of  Hook^^  motJ^'*''"* 
Plaintiff  replies  it  is  his  Freehold,  dbfquehoc  that  it  is  pe^f^'a^^ 
the  Freehold  of  Hooke ;  upon  which  an  Iffue  and  Special  Covenant  to 
Verdia,  Th^it  Nicholas  Hookey  whofe  Heir  the  Defen-  5*c^[*v^^. 
dant  is,  was  feifed   in   Fee,  and   i6  Decemh  1640.  in   13^/138. 
Confideration  of  Affedioii  to  his  Daughter  under  whom   >  ^^*  ^1S% 
the  Plaintiff  claims,  made  a  Deed  to  his  Daughter,  catt.  137 
inrolled  within  lix  Months,  whereby  in  Confideration   138.' 
of  Affe£lion,  and  for  her  Portion  and  Preferment,  and   ''^•*'^' 
other    valuable  Confiderations,   he    bargained,   fold,   videpoftr" 
aliened,  infeoffed  and  confirmed  to  the  faid  Daughter,  213,  «a5»' 
the  Lands  in  ^(ueftion,  with  a  Claufe  of  Wairanty,  tJ^V  , 
and  a  Covenant  for  farther  Alfurance ;  and  that  the  Lutw.  243. 
Indenture  was  made  for  the  Confideration  aforefaid, 
and  no  other*     (No  Money  was  found  u>  be  paid)  Et 
Jl  fro  auertHte  fro  querenf :   Et  Ji  non  for  the  Defendant. 
And  if  this  Indenture  fhould  inure  as  a  Covenant  to 
iland  feifed  ?  was  the  fole  Queftion.     It  was  argued  for 
the  Plaintiff,  That  it  ihould  operate  as  a  Covenant  to  , 

Hand  feifeds  and  for  ^his  was  cited  Co.  Lift,  49.  the 
Intent  of  Parties  is  to  be  fulfilled  whevc  it  can  by  any 
Rules  of  Law  2  R(Ah  598.  There  are  fcveral  Cafes  of 
this  Nature,  though  the  Words  be  improper.  8  Co.  94* 
a  Demife  and  Grant  amounts  to  a  Bargain  and  Sale. 
II  Cq.  24,  25.    A  Maniage-Covenant  to  fland  *  feifed     *  P.  la 

to 
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te  the  Ufe  of  his  Daughter,  inrolled,  allowed  to  ope? 

rate  as  a  Bargain  and  Sale.     2  RofL  7S9.  fL  30.     7  Ca^ 

40.  2  Rolk  785-  ^/*  ^s^     And  as  to  Co.  X/l|.  49.    a. 

where  it  is  held,  Th^it  when  a  Warrant  of  Attorney  is 

in  the  Deed,  it  fhall  not  inure  by  way  of  Ufe  againft 

the  Parties  manifeft  Intent  to  have  it  inure  as  at  Com- 

Tide  3  Lcv»     mon  Law ;  the  contrary  hath  been  adjudged ;  and  a^ 

i^l^iX  M5.      ^^  ^iffiM  and  Pierce's  Cafe,  2  Roll.  789.  the  Deed  was 

void  in  the  very  Frame  of  it;  and  in  the  Cafe  cited 

HiJL  13  &.  14  of  this  King,  in  this  Court,  the'Deed 

was  no  more  than  Articles  for  making  a  future.Deed  of 

Settlement :  And   in  OJborne  and  ^ttge^s  Cafe>  2  Cro* 

21  >  the  Reason' the  Court  would  not  adjudge  it  to 

inure  by   way  of  Ufe  was,    b^p^ufe  they  found  out 

another  way  to  make  it  good,  by  making  it  operate  as 

a  Confirmation,  the  Party  being  in  Poffeffioh ;  and  fo 

the  Deed  g6od.     Lafily?  They  relied  »pon  the  Cafe  of 

'  Tebb  againft  Foffkthwiuie^  2  Roll  786,  787.  as  a  Cafe 

in  Point. 

On  the  other  Side  ^firas  cited  Co.  IJtt.  jU  fvfra  49*  a. 

That  as  the  Party's  Intent  plainly  appearing  by  the 

Xetter  of  Attorney  in  the  Defc^  to  pafs  it  at  Common 

Law,  it  ftall  not  pafs  by  M^ay  of  U£e ;  fo  here  the 

Warranty  in  the  Deed  (hews  the  Party's  Intent  was  M^ 

pafs  it  at  Common  Law  ;  for  c^therwife  the  Warranty 

will  be  of  no  £(^6)-,  and  every  Conveyance  which  ia 

its  felf  is  void,  fliall  not  be  made  good  by  converticig 

it  into  a  Ufe  ;  for  this  will  introduce  the  utmoft  Incet-' 

irwu « v-^*     tainty  and  Barbarity.    3  Cr^.  S56.    Dytr  69^   301. 

Jtf  ^  3  Cro.  394.      2  Roll   7*6.    and  rttjUU  and  Pierc^i 

sRoU.Ahr.     Cafe,  Fafier  and   Fofler^s  Cafe  before  c^ted;  and  aa 

'^'tJ^tS.      ^^  ^^^  ^*f^  ^^  -^'**  *"^  FoppUthwaiuitizRott.'jie. 

a  Jo.  105.  *      it  was  faid.  Judgment  was  given  contrary  to  the  Opiniott 

•  Show.  }*eported.   Male  Chief  Jutiice,  and  Twyfdetihtld  clearly 

•  *  ^*  upon  the  firft  Argument,  That  this  Deed  might  0|>ttxata 

by  way  of  Covenant  to  f^and  fei£ed;  and  wita  the 

Confent  of  Rainsford  and  Moreion,  gave  Judgment  for 

the  Plaintiff:  Pppn  which  the  Defendant  immediatelf 

brought  a  Writ  of  Error  in  the  £xch€quer*Chamber> 

where  the  Judgment  was  aifirmed ;  fo  that  it  is  now 

the  Judgment  of  a)l  the  Judges  of  Englaatdi  Wintiing!^ 

for  the  Plainti£f  in  £.  JR*  and  Fwch  Attorney  General  * 

for  the  Defendant. 

CoMMn 


Trin*  Cur,  IE.  in  B*  2?« 


^  Col&nan  and  others  againft  Bard  and  Nelms.        *  P.  i  c 

TROVER  inter  alia  di  Viginti  menfurisj  Without  an  Trover  ie  W- 

Aftglicey    or  fpecitying   what  M eafures  :    Et  de  §"'^^^7' 

viginti  duodenis  Anglice  grojsy  hamaram  Anglicc  Hooks ^  hamarmm, 

fcot  faying  what  Hooks;  moreover  duodetiis  being  an  *»^gtvt. 

Adverb,  which  fignifies  twelve  Times,  *tis  here  infen-  7^^^  3.*^*^ 

fible;    but  Duodenis  Duodecirn  is  Latin  for  a  Grofs,  iSivi/98. 

fcilicet,  twelve  Times  twelve,  and  fo  it  is  in  the  Difli-  *  Y***^*  "4» 

onary  ;  and  for  thefe  Faults  Judgment  was  ftayed  upon  Latchi^aid. 

^    the  Motion  of  Levinz^  and  the  Plaintiff  for  expedition,  s  Roil.  Rep: 

!      and  to  commence  a  new  Adion,  prayed  a  NUcafiat  fer  ^'^ 

I      KBam;  which  accordingly  was  entered.  Style  25. 

fta4.  a4^  3S8. 
i  1  Danr.  84.    0c.  ibid*  1  Lev*  joi* 


Holhech  agunll  Bcnnet. 

ERROR  of  a  Judgment  in  Replevin  in  Communi  pi*ce*TOd# 
Banco,  wherein  Bennet  was  plaintifiF,  for  taking  Ptrctloftli* 
his  Beafls  in  FillinglyJield  in  Fillingly ;  and  Holbeeh  ^^'  . 

avowed  for  that  the  Mayor  and  Commonalty,  and  3',^/  «»»«•<*• 
divers   other  particular  Perfons  by  Name  were  thereof  a  Keb.  750* 
fcifcd,  and  by  their  Indenture  dated  the  nth  of  March  J^^;7^^ 
1647.  tf/latum  Jtt,   that  they  demifed   to   Bennett  for  vjdeLatdu 
twenty-one  Years  ;  and  by  Indenture  the  firft  of  May.  93. 
II  Regis  nunc  Tejlaium  Jit,  That  he  afligued  to  Holbeeh,  ^J*^*.  Vst 
and  that    lo.   OHobris   11  p.  Regis  Holbeeh  at  Fillingly  ijo.93. 
afotefaid,  demifed  to  Bennett,  tendering  Rent,  and  for  ^  M«^  Ar 
Rent  arrear  he  avowed :  The  Plaintiff  Bennett,  in  Bar  "£^v.  145. 
fiHid,    That  Holbeeh  did   not  demife  the  faid  firft  of  dou&.  i&4» 
Odchcr  at  Fillingly  aforefaid,    7nodo  &  forma   frout,   '3i- 
upon  which  Iffue  and  Vcrdifl  for  the  Plaintiff  guod  non  Jsa!''*'  ^^* 
iimfjit  frimo  Die   OSfob.  afud 'F\\l\n^\y  mcdo  ^  Jorma 
frout,  &c.  upon  which  Judgment  for  the  Plaintiff:  And 
iiow  it  was  affigned  for  Error,  That  this  was  an  imma- 
terial Iflue^  making  tbeOay  and  Place  of  Demife  Parcel 
of  the  Iffue;  for  a  Demife  at  any  other  Time  and  Place 
hadfufiBced  to. maintain  this  Avowry,  they  being  inferted 
only  for  Conformity  in  *  Pleading,  but  that  the  Plea      *  P,  I2 
ihould  have  been  gcnef al>  non  demijit  modo  (^  formu 

frout, 
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Jndgneftt 
rcverfed  by 
rhe  Kind's 
Bench  for 
oiifpleadiBgt 
they  oinnat 
iw&rd  A  Re- 
pleader. 
Vide  40  S.  3. 

n  H.  6b  z6. 
Dyer  it;. 
118. 

S]t4-8. 

19  ■*  4.  I. 

I  LcT.  34^ 

I  Lev.  to. 

J40. 

I  Mod.  II. 

\oz» 

I  Salk.  916. 

I  Salk.  279. 

Poft.  149, 

ld4. 

Pleading  an 

Indenture  per 

*»Jtmfum  extjiit, 

iiot|Ood. 


Srout,  and  the  Time  and  Place  omitted  in  the  Traverfeji 
ecattfe  tbey  arc  not  travcrfablei  and -then  the 
Avowant  might  have  given  in  Evidence  a  Demtle  at 
another  Time  and  Place,  which  had  been  fufl&cient  to 
maintain  his  Avowiy  for  the  Rent ;  of  which  Benefit 
he  is  now  deprived  by  the  Plaintiit's  ill  Bar,  and  the 
Couit  cannot  know  for  whom  to  give  Judgment  ac- 
cording'to  the  Right  of  the  Matter;  wherefore  this 
Cafe  is  not  remedied  by  the  new  Statute,  (though  the 
contrary  was  urged  for  the  Plaintiff)  the  Statute  being 
only  to  cure  Faults  wherx  the  Right  of  the  Matter  is 
tried :  And  of  this  Opinion  was  the  Couxt  after  tl^ 
Matter  had  been  twice  debated  :  But  then  the  Couit 
fell  into  a  Doubt  what  they  fhonW  do  in  this  Cafe,  for 
fer  Hak  Chief  Juftice,  The  Court  caiviot  at  this  Day 
award  a  Repleader  upon  a  Writ  of  Error,  if  they  re- 
yerfe  the  Judgme|it,  as  was  ufed  anciently,  for  which 
he  cited  Trin*  8  £.  2.  i?W.  59.  Trin.  11  -B.  3.  75.  TrU~ 
%*]  jB.  3.  RoU  21.  HilL  33  E.  3.  RoU  79.  where  thi« 
Cpvirt  awarded  a  Repleader  upon  a  Writ  of  Error  after 
reverfing  the  Judgment,  ar  the  Court  of  Common 
Pleas  ought  to  have  done  before  Judgment :  But  he 
faid.  This  Courfe  had  been  difufed  for  above  thef© 
hundred  Years  and  could  not  be  pra£tifed  now.  Upon 
which  it  was  moved  for  the  Avowant  to  reverfe  the 
Judgment  and  fet  the  Matter  at  large  :  But  then  Hak 
Chief  Juftice  took  two  Exceptions  to  the  Avowry. 
Firji^  *Tis  faid  the  Mayor  and  Commonalty  and  the 
Feoffees  were  ifeifed,  which  muft  be  intended  a  joint 
Seifin ;  whereas  a  Corporation  and  a  Perfon  natural 
cannot  be  frifed  jointly.  Secondly^  The  Ai&gnmeuts 
are  not  pleaded  poiitively,  but  by  a  ujlahtm  Cffifiit,  and 
then  if  they  reverfe  this  Judgment,  perhaps  they  may 
give  Judgment  (or  the  Plaintiff  upon  his  Declaration, 
for  the  Faults  in  the  Avowry.  Adjournatwr*  Saunders 
for  the  Plaintiff,  L^wix  for  the  Avowant. 


♦P. 
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Declaration 
in  -8.  R^  re- 
fers not  to 
l^e  firft  Day 
K  the  Term, 
tot  the  filinj 
)f  the  Bail. 


*  Taikw  or  CaJlU  againft  Batemtnt. 

TROVER;   and  upon  JS^cwt  cuf^   Vcrdift  for  Ibe^ 
Plaintiff;  and   it  was   moved  in  Arreft  of  Ju<fe- 
mrnt.  That  the  Action  b  brought  before  the  Caufe  of 
A6lion  accrued ;  for  the  Converfion  is  laid  at  a  Day  in 
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£ufttr  Term,  and  the  Peclaration  is  generally  as  of  s.  c.  i  Vann 
Softer  Term,  and  hot  at  a  Day  certain  (ai  by  memoranda  }^^^     ^^ 
&iod  tally  &c.  it  may  be)  and  then  this  muA  relate  to  the  141,  176. 
firft  Day  of  the  Term :  But  f€r  Cur\  'Tis  \rell  enough 
if  the  Bail  was  filed  after  the  Caufe  of  Adion  accrued, 
for  here  no  A6lion  can  be  depending^  nor  Declaration 
delivered,  udtil  the  Defendant  be  in  Cufiodia  Marejcalliy 
mnd  that  is  never  till  B^il  filed>  which  Filing  is  at  a  Day' 
certain  :  Upon  which  it  was  referred  to  Livefayf  the 
Secondary,  to  examine  when  the  Bail  was  filed.     S^mn-* 
ders  for  the  Defendant* 


Sacheveral  againft  Frogat. 

DEBT  for  Rent  by  the  Heir,  upon  a  Leafe  from  his  Anrcftor 
Anccftor,  rendering  Rent  to  him,  his  Executoi-s  ^cafe«,  ren- 
and  Affigns,  during  the  Term  ;  and  upon  -Pemurrcr  the  to  him  and 
^ueftion  was.  If  the  Heir  may  maintain  an  A6lion  of  his  Ixecuion, 
Debt  upon  this  Leafe  ?  It  was  argued  fo*  the  Defen-  ^rUi^^DcbT*' 
dant.  That  the  Action  lay  not  for  the  Heir,  being  not  for  this  Rent, 
mentioned  in  the  Refervation,  and  that  by  the  Death  of  S*  C«  z  SatindU 
the  Leffor,  the  Rent  determined ;  for  which  theycited  ^^yent.  148 
Owen  9.  Richnunt  againft  Butler y  Latch  4^,  255,  264.   161. 
Sury  againft  Cole.   But  on  the  other  Side  for  the  Plain-  Raym-  «t3. 
tiff  were  cited,  Pafch.  22  Jac.  Rot.  62.  Sury  againft  %^^^i^^ 
Cole  J  &  Hill.  20.  yac.  Rot.  177.  Swry,  againft  Brown,  839! 
and  both  s^djudged  that  the  Rent  continues  ;  contrary  vide  Ow.  9. 
to  what  opinion  is  reported  by  Rolle  and  Laich  in  thofc  ^^^  '  ^  '* 
very  Cafes.    Hale  Chief  Juftice,  The  Rent  being  re-  cro.  El.  ai;* 
fcrved  to  him,  his  Executors  and  Affigns,  the  Rent  muft  h^l^^'J^' 
continue  after  the  Death  of  the  Leffor,  and  go  to  his  3  Levfi^ 
Heir,  upon  his  apparent  Intent  to  have  the  Rent  conr 
tinue  afttr  his  own  Death,  for  otherwife  it  cannot  go 
to  his  Executors,  and  this  without  the  Words  during 
ike  Term,  otherwife  where  the  Refervation  is  to  *  him,     ♦  P-  I4 
or  to  him  and  his.Aifigiu).    Afterwards  at  another  Day 
the  Cafe  having  been  twice  argued  by  yones  and  Hunt 
for  the  Plaintiff,  ai^  by  Bigland  and  tVinnington  for  the 
l>efend^V  Judgment  was  giren  for  the  Plaintiff. 

The 


Trin.  23  Qn-^  U.  in  S.  M. 


The  Kkg  agamft  New-C^tt^e  in  Oxford, 


MaadamMt  ifet  A  Md^dsmus  was  granted  to  reAore  a  Fellow  of 
f^  ^/  *m'"  '^^  ^^  College,  and  upon  the  Retarn  the  Coon 
lege,  whcne  "  would  confider,  whether  or  no  the  Writ  lay,  and 
the  Foonder      after  Hillary  23,  &  24.  upon  the  Return,  the  Cafe  was 

€d  «ie^?Sfi "  "P*^  ^y  7^^^  ^^^  ^  Plaintiff,  and  CoUmm  for  the 
andnV otKeK  Defendant ;  the  Return  fct  forth  their  Foundation,  by 
8.  c.  I  Keb.      which  they  are  obliged  to  fiudy  fo  many  Years,  and 

23^«&'8^.  ^^^  ^*^^  Orders,  and  that  the  Mafter  and  Scholars 
%  Keb,  64.  for  enormous  Crimes,  fcandalous  and  dangerous  to  the 
6s*  i<n»  1^5*  College,  may  expel  any  Fellow,  and  that  the  Bifiiop 
vSi  TlJ,^  of  Winchefier  fhall  be  Vifitor,  and  in  Cafe  of  Diffcrencc, 
93.  ^5.  that  all  Appeals  fliall  be  to  him  and  no  other  ;  and  that 

Raym.  56.  this  Fellow  having  x^ommitted  an  Offence  enormoiis, 
i8id.^94.  fcandalous  and  dangerous  to  the  Collie,  and  b^ng 
15S-  34<^«  fummoned  and  conTi£ted  thereof  by  the  Mailer,  and 

J  Mod.  %fi.  «3.  expelled  according  to  the  Statutes  of  the  College,  ap- 
pealed^ to  the  Bifliop  of  Winchefier,  who  afl^rmed  the 
firft  Sentence.      Jones  took  thefe  Bxceptions  to  the 
Return.    Firfly  Tis  not  returned  what  the  Ofl^e  was, 
fo  as  the  Court  may  judge  whether  it  deferved  Expul- 
(ion»  Co.  5.  Specofs  Cafe,  and  they  are  not  impowered 
to  expel   for  any  Caufe,  but  for  O&nces  fcandalous 
and  dangerous  to  the  College,  of  which  thb  Court  is 
Judge ;  as  was  adjudged  1»  this  Court,  1655.  V«"  -ScMf 
,  and  WooBefton.    Secondly,  They  have  no  Power  to  ex- 
pel but  for  enormous  Crimes  ;  and  this  Return  i«.  That 
he  was  convid  de  Criminlbus  eormihus,  for  en&rmihus 
without  a  Dafli,  and  omitting  the  Letter  n,  and  eormthiu 
without  the  «,  flgniiies  nothing :  And  as  to  the  Matter 
he  argued  the  Mandamus  well  lay  in  this  Cafe,  and  cited 
IT  Co.  68.  this  Court  hath  Power  to  ghre  Remedy  by 
this  Writ,  where  there  is  no  other  Remedy  for  the 
Thing  itfelf  by  Affife  of  A^ioa;  and  here  there  b  na 
other  Remedy  for  the  Thing  itfelf,  nothing  but  aa 
Adion  upon  the  Cafe  for  Damages  t  The  Head  of  a 
CoU^  may  have  an  Afizc,  a  Fellow  cannot,  tmlefa 
the  other  Fellows  will  join  with  him ;  now  here  the 
Fellows  are  thofe  who  have  ijcyured  and  expelled  him, 

and 
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yUl  therefore  will  not  jom  with  him  for  Relief.    ^  And     *  P.  I5 
tt  College  is  not  a  Spiritual  Corporation,  and  fo  no 
Reuedy  that  \tvf  by  Appeal  to  the  Ordinary,  and  al- 
Uiough  the  Founder  has  given  an  Appeal  to  the  Biftiop 
of  Wincktfier^  and  to  no  other,  this  tnuft  not  ouft  the 
Party  injured  of  his  Appeal  to  the  King^s  Courts  for 
Juftice.     Lin.Se&.%i%-    A  Cuftom  that  if  Goods  be 
dtftraihed,  they  fhall  not  be  replevied,  is  toid :  The 
fame  of  a  Grant :  And  fo  if  a  Man  by  his  Will  appoint^ 
That  all  Differences  between  Executors  and  Legatees^ 
(hall   be  referred  to,  tod  determined  by  J.  5.  and  no 
other  Pfetfon  whatfocver;  yet  this  ^«^ill  not  ouft  the 
Parties  of  their  Right  to  iue  in  the  King's  Court ;  as    ^ 
for  Precedents  they  cited  T>\\  lViddrington'%  Cafe,  and 
Dr..  Ptf^nV^'s  Cafe  in  this  Court,  vrhieh  fee  before* 
CiJsman  contrd^  Suppofe  the  Return  bad  upon  the  Ex-  Ko  Excep- 
ceptions  taken  to  it,  yet  if  it  appear  to  the  Court  that  Jjons  to  the 
thc'Writ  lies  not,  the  Plaintiff  cannot  have  Reftitution ;  Showed,*** 
and  if  it  appears  that  the  Sentence  of  the  Vifitor  is  where  the 
toaclufive  for  the  Foundation*     The  Founder  may  ^^'J  *^^  ^ 
impofe  what  Terms  or  Conditions  he  will  upon  4  Crca-  lion  of'the*^" 
tore  of  his  own  making ;  and  if  they  will  accept  the  Caufip. 
Things    they  muft  accept  it  upon  thofe    Conditions 
which  he  impofed  and  obliged  it  with  at  its  Creation  ; 
fo  it  difieis  from  the  Cafes  put  of  a  Replevin,  &c.  for  1 
there  was  a  Law  in  being  dire<Sting  what  fhould  be 

done  in  thoft  Cafes  before  the  Grant,  Will,  ^c 

a-  This  is  a  private  Society,  that  has  no  Influence  upon 
the  publit  Government  of  the  Realm  :  Sagge's  Cafe  he 
faid  was  the  firft  Precedent  of  a  Mandamus  of  this 
Kind  ;  and  the  Inftances  there  given  are  all  of  them 
touching  OflSces  that  concern  the  Public  ;  and  th© 
Mandamuses  mentioned  in  Ryly*s  Placita  Parliamentaria, 
are  no  more  than  Letters  commendatory  ;  and  it  does 
hot  appear  by  Bag^'s  Cafe,  that  a  Mandamus  was  ever 
granted  for  reftitution  to  private  Eftatcs ;  if  fo,  it  may 
as  well  be  granted  to  reftore  a  Man  to  his  Land  or  In- 
heritance. 3.  Colleges  are  Foundations  of  Bounty 
and  Charity,  and  every  Man  may  difpofe  his  Bounty 
or  Charity  as  he  pleafes. 

ffale  and  Ttvyjdciif  Colleges  are  not  Spiritual  Foun- 
dations^ but  private  Societies  like  In  us  of  Court :  Here, 
Sr  Hale,  the  Bilhop  is  appointed  Vifitor  and  no  other, 
e  hath  i^ven  SenUncc  in  this  Matter ;  What  \m  this 

Court       _ 
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Court  to  do  with  it  ?  This  will  cvire  all  die  Faults  im 
the  Return*  The  Spiritual  Court  deprives  a  Man  bj 
Sentence  in  a  Cafe  whereof  they  have  *JarifdiAion ; 
*P«  16  i!he  Caufcof^is  cannot  be  queftionedbjr  ^Affifeor 
otherwife  in  any  temporal  Codrt,  fo  long  as  the  Sen* 
tence  remains  in  Force,  but  the  Temporal  Coarts  are 
bound  by  it :  An  Officer  in  any  Temporal  Court  fubor- 
dinateto  this  Court,  b  by  Trial  and  Judgment  there 
deprived  of  his  Office ;  this  Court  cannot  relieve  him 
by  Mandamus  fo  long  as  that  judgment  remains  in 
Force*  This  College  is  a  Creature  made  by  the 
Founder,  and  therefore  it  would  be  very  hard  to  allow 
of  Appeals  farther  than  he  has  appointed  them.  A. 
Mandamus  lies  to  the  College,  but  upon  the  Return  the 
Court  is  to  judge  whether  they  have  Power  to  meddle 
in  the  Cafe  or  not;  and  now  upon  this  Return  it  ap- 
pears that  we  have  no  Power :  To  all  which  Twyfdm 
and  Moreton  feemed  to  agree,  Rtansford  being  (ilent. 
But  the  Opinion  of  t^ie  Court  appearing  ut  ante,  Jones 
driired  no  farther  Arguments^  though  aflced  that 
Queftion  by  the  Court. 


^  .    CtUverfy -^gzinA  Bunomr. 

MaibMuJnot  ASSUMPSIT  againft  the  Defendant  for  Diet  and 

fur  his  Wife  at  a  Trial  before  Haley  in  Middkfixf  the  Cafe  was :  The 

taken  without  Hulband  left  his  Wife  in  the  Country,  and  came  and 

vfae^^^Mol'.  ^'^'^^  ^"  London  twenty  Years,  and  here  married  ano- 

9.  144,  I W  ther,  for  which  he  was  indicted,  and  his  Wife  came  to 

141,  14a-  London  to  profecute ;  upon  that  hecaufed  her  to  be 

Invent.  I,  arreftcd,  and  fhe  was  committed  to  the  I'laintiff  the 

I  Sid.  425-  Gaoler  ;  who  now  fued  the  Hufband  for  h^  Diet  and 

J.'^^*'- 554*  Lodging  during   the  Time  ihe  was  in  Frifon.    Hak 

^m.    cp.  Chief  Jufticc,  The  Huft>and  is  not  chargeable  without 

1  Roll.  S51.  fome  Evidence  of  his  Affent ;  as  that  he  vifited  his  Wife 

118^  no"^  in  Prifon,  or  by  4ny  other  Aft  approved  of  this  Pro- 

Womta  vifion  by  the  Gaoler.    But  here  the  contrary  appcan, 

comes  to  pro-  for  Ihe  came  to  profecute  him,  and  he  was  convided^ 

SSSnd  for  *"^  ^^^  ^^^  ^^^^87  upon  her  Profecution ;  if  the  Hof- 

marrying  band  would  uot  allow  her  Neceflaries,  (he  ought  to 

another,  he  havc  coDipUincd  in  due  Courfe  of  Law  for  her  Main- 

aneui  and  •      • 

wio««aiiH  tcnaace; 


■^ 
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tenance  :  Up6n  which  the  rtaintiff  feeing  the  Opinion  imprifons  her, 

of  the  Court,  was  nonfuit.  ^.^^*^  J^^^y 

her  Maintenance  there. 


*  Freakc  againft  Clarke.  *  P.  17 

j^SSUMPSIT,  and  declares  that  he  was  a  BailiflF,  APromifeto 
and  had  taken  one  J.  S.  in  Execution,  by  Virtue  of  five  the  She- 
a  Warrant  upon  a  C«.  Sa.  and  that  the   Defendant  in  JJomVirEf* 
Conlideration  the  Plaintiff  would  permit  y.  S.  to  re*  capes,  it  he 
main  at  the  Houfc  of  5^.  B.  in  Hammerfmith,  till  Friday  '^''f'^J^^^ 
next  following,  that  he  would  fave  him  haroilefs  from  ^^  ^a.  &».  to 
all  Refcous  and  Efcapes,  and  that  he  permitted  him  to  ftay  three 
abide  there  till  Thurjday  Evening,  when  he  was  refcuedj  i>ay»  **  ^^ 
and  the  PlaintiflF compelled  thereupon  to  pay  the  Debt:  ^.^c/i  Dinv. 
After  Vcrdia  for  the  Plaintiff  upon   Nan  Ajfumfjity  45. 
*twas  moved  in  Arreft  of  Judgment  by  Levtnzy  That  pi-  »*•  „ 
this  Confideration  was  unlawful,  being  for  Eafe  and  fj^iiel 
'Favour  to  one  in  Execution,  that  ought  to  be  in  falva  1  Roll*.  Rejp- 
c^  ar^a  Cujlodia,  2  Bulfl.   213.  where   a  Promife   in  »o;  P^-  J^^'^ 
Confideration  th«  other  would  fuffer  an  Efcape,  is  void,  ^g*  \^,  ^^ 
and  this  here  b  to  give  him  Means  and  opportunity  to  M. 
efcape ;  hereupon  the  Court   at  firft  ftayed  the  Judg- 
ment :  But  after  on  the  laft  Day  of  the  Term,  Judg- 
ment was  given  for  the  Plaintiff,  Hale  faying.  He  ex- 
pe6led  he  fhould  have  been  attended  with  Precedents  : 
But  I  apprehended  upon  the  firft  Motion  he  faid  only. 
He  would  confider  the.  Matter  himfelf ;  but  being -the 
laft  Day  of  the  Term,  and  a  long  Vacation  to  follow, 
he  faid.  He  would  not  delay  the  Judgment  longer,  but  j 

bid  us  bring  our  Writ  of  Error  if  we  thought  fit. 


•»       t        • 
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for  a  Selton^ 
Sfeward^of  a 
Coun-Barooj 

1  Vent.  143, 
153- 

I  Keb.  2S6. 
a  Kcb.  809. 


Ante  15. 
I  Keb.  5. 

54f- 

a  Keb.  188. 


The  King  againft  Churchwardens  oi  Kingjtleere. 

m 

A    Mandamus  was  moved  for,   the  laft  Day  of  the 
Term  by  George  Stroud,  to  icftorc  the  Sexton  of 
the  Parifh,  and  Day  was  given  till  the  firft  Day  of  this 
Term  to  fliew  Caufc  to  thtf  contrary*     And  now  'twas 
moved  by  Levinz,  That  this  Office  did  not  concern  the 
Public,  and  this  Court  therefore  cannot  take  Notice  of 
it,  as  they  might  of  a  Conftable,  who  is  an  OiEcer 
concerned  in  the  Peace,  or  of  a'  Church-warden,  who 
has  the  ordering  of  the  Goods  of  the  Church,  or  of 
the  Parifh  Clerks,  who  arc  to  keep  the  Ornaments  of 
the  Church,  and  to  regifter  the  Baptifms  and  Funerals  : 
But  the  Sexton  is  only  to  ring  the  Bells  and  dig  the 
Graves,  and  is  only  an  Officer  at  Will,  as  the  Cowherd 
or  Swituherd  of  a    Village;    and   Trin.  1655.  'twas 
doubted  if  it  lay  for  a  Schoolmafter,  becaufe. private, 
and  not  concerning  the  Public  ;  for  then  'twas  held. 
That  a  Mandamus  lay  only  for  Officers  which  concern 
the  Public,  as  for  a  Steward  of  a  Leet,  not  for  the 
Steward  of  a  Court-Baron.     But  Hale  Chief  Juftice 
faid.  That  it  lay  for  the  Steward  of  a  Court-Baron, 
if  he  be  not  at  Will  only,  becaufe  he  is  aa  Officer  of 
Juftice ;  and  now  a  Certificate  being  brought  from  the 
Miuifter  ot  the  Parifti,  and  divers  of  the  Pariftiionersi 
that  the  Sexton  was  an  Officer  for  Life,  and  received 

Two-pence 
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TVo-pctJce  a  Houfe  yearly  as  Wages,  the  Mandamus  • 

was  granted ;  and  the  fame  Term  *  'twas  granted  for    m  p,   jq 
anotli^r  Sexton  of  a  Pariih  without  fuch  Certificate.  *      - 

Note^  Thefe  Cafes  were  before  the  Refolution  in  Amtc  141x54 
Nixo^CoUege  Cafe  before  reported,  but  refolved  after ; 
although  in  New^College  Cafe  the  Writ   was   granted 
before,  to-  be  coniidered  of  upon  the  Return,  which  - 
was  after  thefe  Cafes. 


9 

Barnes    againft  Gladman  in  the   Petty  Bag  in 

Chancery. 

DEBT  upon  an  Obligation,  conditioned  to  perform  KcpHratioii 
Covenants  in  an  Indenture  of  Apprenticefhip':  ptut  judicium 
Defendant  pleads  Performance.    The  Plaintiff  replies  ^  f*t^tVi,. 
and  aifigns  a  Breach  &  hoc^  C^c.  ttndc  fetit  judicium  &  hnum^^ood^ 
damna  fua  fibi  adjudicaru    Defendant  demurs,    Sluia  vide  i  Lev. 
minus  rite  canclu/it ;  for  be  ought  to  have  faid,  Fetit  **^  ^^ 
judicium  &  dehitum^  &  damna  fua  Jihi  adjudicari ;  and   1  Saund.  98.  ' 
fo  are  all  the  Precedents  in  Co.  £^  Raji.  Entriesy  except  99- 
two  in  Cokeys  Entries^  and  thofe  were  after  Veidi« ;  ^  *"**'  ^^' 
but  this' being  here  fpecially  demurred  upon,  'twas 
mnch  iniifted  to  be  ill  for  this  Caufe.     Qut  by  Bridgman 
Lord  Keeper,  although  it  be  Form^  yet  'tis  but  unne- 
ceffary  Form,  for  by   the  praying  of  Judgment  all  is 
included  ;  bccaufe  when  the  Court  gives  Judgment,  of 
Confequence  they  give  Judgment   for  the  Debt  and 
Damages. 

Jona  againft  Greene.^ 

I 
npRESPASS   for   Battery  and  Imprifonment :    The  ^crifTiiuket 
^    Defendant  juflifies  by  a  Writ  out^  of  the  King's  befo^^^SJ^^ 
Bench  dirc6led  to  the  Sheriff,  and  a  Warrant  thereupon  writ  comes 
made  to  him.     The  PlaintifiF  demurs  fpecially,  becaufe  to  his  Hands, 
it  is  not  pleaded.  That  the  Writ  was  delivered  to  the  J*^^  a  stand 
Sheriff  according  to  the  Common  Form«     To  which  it  298,29^. 
was  anfwered,  That  it  was  not  neceflary  to  be  fo  pleaded;  g  ^*^^'* 
for  if  in  Truth  a  Writ  be  fued  out,  and  he  made  a  y^^^  ^^ 
Warrant  before  the  Writ  come  to  his  Hands,  'tis  well,  pag.  & 


>rox« 


C%  and  5I**•«^ 
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Vide  Hob. 

Hard.  38. 
Palfn.  287.    • 
a  Inft.  25f  • 
9  Co.  53.  1 10* 
2  Biownl.255* 
Lit.  172,  252* 


and  the  Precedents  are  both  Ways,  as  *  Dr.  BanhanC% 
Cafe,  8  Co.  Rep.  and  other  Cafes ;  and  of  this  Opinion 
was  Hah,  and  the  whole  Court,  and  gave  Judgment 
for  the  Defendant.     Lninz  Counfel  for  the  Defcn-* 

dant. 

256,  260,  264.  Cro.  Car.  5,  6.  Cro.  Jac.  i3Sr  2ti*  Moor.  464- 
aSulft.  94.    1  Sid.  336. 


Trefpafs  fof 
taking;  Goc?} 
1*  otn  him*  aad 
f^o-jj  not  fay     . 

2  Xeb.  813. 
Vi.^e  Neir. 
Lutw.  48  s. 

1  8id.  184. 
187. 

Yclv.  36. 
poft,  156. 

2  i^hoTv.  395. 
Sir.n.  1023. 
H'ack.-Kep. 
980. 

J  Term.  Rep. 
4S0. 

Baron  and 
Feme  can't 
join  for  taking 
the   Baron'a 
Goods  from 
the  Wife. 


Durtwell  and  his  Wife  againft  Marjhall. 

TRESPASS  for  Battery  of  his  Wife,  and  for  taking 
from  her  an  Apron  and  a  Pinner.  After  vcrdi6t 
for  the  Plaintiff,  'twas  moved  in  Aneft  of  Judgment; 
I  ft.  That  it  is  not  alledged  in  whom  was  the  Property 
of  the  Apron  and  Pinner,  and  it  can't  be  in  the  Wife', 
it  may  be  in  a  Stranger,  and  then  neither  the  Hulband 
nor  the  Wife  has  a  Caufe  of  A6tion  as  to  them.  2  Cro. 
46.  Burfer  againft  Martin.  Trefpafs  quare  equam  cefit 
a  ferfondy  held  ill.  2d.  If  they  were  the  Goods  of  the 
Huiband,  the  Wife  ought  not  join  with  the  Hiifband  for 
them,  buttheHulband  alone  flia^ll  have  the  A6|ion.  In  the 
i6rthof  this  Reign  'twas  fo  adjudged  between  Stanton  and 
his  Wife,  €^f.  againft  Hohard:  They  brought  Trefpafs  for 
beating  the  Wife,  and  tearing  a  Coat  upon  the  Body 
of  the  Wife ;  and  fo  held  the  Court  now,  and  flayed 
the  Judgment.     Levinz  for  the  Defendants 


Davifon  againft  He/lop. 


Bailiff  pro- 
mifes  hia 
.Mafter's  Cre- 
ditor to  pay 
him  out  of 
the  Rent^  if 
he  will  forbear 
a  Month. 
S.  C.  Raym. 

211*  212. 

2  Keb<  813. 
I  Danv.  31, 

li>53»32« 
Vide  ante  3. 

I  Vent.  121. 

IS%»  154* 


^SSUMPSIT,  That  whereas  Fenwieke  was  indebted 
to  the  Plaintiff  for  Arrears  of  an  Annuity  of  117/. 
^nd  appointrd  the  Defendant,  then  his  Receiver,  to 
piy  it  out  of  the  Rents  due  at  Martlemas  next  enfuing ; 
and  that  the  Plaintiff  and  Defendant  accounted,  and 
thereupon"  it  appeared.  That  117/.  was  due  to  him. 
The  Defendant  promifed.  That  if  the  Plaintiff  would 
forbear,  he  would  pay  it  within  a  Month  after.  For 
the  Plaintiff  'twas  moved  io  Arreft  of  Judgment,  That 
it  does  not  appear  that  the  Defendant  received  any  Rent 
at  Michaelmas,  and  the  Appointment  was  to  pay  it  only 

out 
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out  of  tHe  Rents  due  at  Martkmas ;  but  to  thjs  'twas    ?  ^^^'  ^^ 
anfwercd.  That  it  fhould   be  fo   intended   now,    the   ^  ^'^^'^ 
Defendant  having  promifed  to  pay  it  upon  Forbeavance; 
and  fo   held  the  Court,  and  gave  Judgmcat   for  the 
Haintitf.     IVeJlon  *  of   Counftl  for    the    Defendant,      *  P.   21 
Levinz  for  the  Plaintiff,  *     ' 


Williams  againft  Fry. 

T?JECTMENT,  and  upon  wo«c///'  and  Special  Ver-   DevifcinXaa 
^  dia,  the  Cafe  was  this.  The  Eari  of  AV«/tur/ being   ^  /  J^'^-.to. 

felled,  and  having   tmee  bons   now    living,   and   two   not  a  Condi- 
Daughtei-s,  one  of  which  Daughtere  had  Iffue  the  Wife  t.cm.  but  a 
of  the  Defendant,  devifed   the  Meffuage  in  Qjjeftion,  Li?n^i*it^*\ 
(:allcd  Newport' Houfe^    in  the   Parifli  of  S't.  Martins   /^/J/M6iroon 
Wejlminjitr^  to  the  Wife  of  the   Defendant  in  Tail:   v.  Fiiz  Ger- 
Provided,  That  if  Oie  married  without  the  Confent  of  ^^'  ^^°^' 
the  Earl  of  Manchcjier,  and  others,  or   died   without   s.  c.  3*Keb. 
Iffue,  then  to   the  Leffb r  of  the  Plaintiff,  being  then    '9; 
and  ftill  an  Infant.    She  not  having  Notice  of  the  Con-   ^3*7^""  *^^' 
dition,  and  being  of   ;he   Age  of    Fourteen,  married    i  Mod.  86. 
"without    the   Confent  of  the  Earl  of  Manchejlery  £^c.  ^06. 
to    the  Defendant  Fry:  He   entered,    and  the  Leffor  i  paDv.*ik>^ 
brought  an  Ejeflment,  and   the   Cafe  was   ?irgued  this  Vide  10  Co. 
and  Hilary  Term  following  by  ^mes  and  Finch  Attorney  IV.        ,  ^ 
General,    tor   the  rlaintnt,    and   by   kvtnnington  and    138. 
J^orth  Solicitor  General,  for  the  Defendant,  and  three   *  Venn  403. 
Points  were  argued  by  the  Counfcl.     ift.  If  this  was  a    '  g°^'  ^^ 
Condition,  or  a  conditional  Limitation ;  the  Plaintiff  1  Leon,  «8i. 
is  not  Heir,  and  fo  hath  no  Right  to  enter  i  ptherwife  '^'^^^  *  Saik. 
if  it  be  a  conditional  Limitation.     2d.  Be  it  the  one  Vy^^^,' 
or  the  Qther,  if  Notice  thereof  ought   to  have  been   2o». 
given   to   the  Dcvifee  before  the  Eftate  fl\all  be  deter- 
mined ?     3d.  If  Notice  were   neceffary,   whether  the 
Infancy  of  both  Parties,  (for  the  Leffior  as  well  as  th^ 
Devifee,  Wife  of   the  Defendant  were  both  Infants) 
will  alter  the  Cafe  ?  And  afterwards  in  Eajler  Term 
following,  all  the   Judges  concurred  11^  Opinion,  and 
gave   Judgment   for  the  Defendant,     i  ft.  ^That  in  this 
Cafe  the   Provifo  does  not  make  a  Condition,  but  a 
conditional   Limitation,    (although  Provifoy    and   the 
Words  Csf  yf  be  exprcfs  Words  of  Condition)  contrary  An  infant 
to  what  is  held  "10  Co.  Rep,  40.  b,  and  that  in  refpeft  of  Purchafor 

^i^      bound  by  a 
^^^^    CoaditiOQ 
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widumt  No- 
tice. 

Poft,  io6. 
15a. 

I  Lev.  48. 
X  Mod.  96, 
%ou  &€. 
C10.Kliz.204. 
Cro.Car.  158. 
Cro.  Jac.  57. 

S^J,  59*- 
3  Bnlft.  273« 
Lat.  9. 
Bridg.  138* 
Godb.  i^ 
a  Leon*  ii4« 
Vaugh.  271. 
Cart.  93*  226» 
I  Mod.  86. 
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Tfro  Peribfu 
equally  con- 
cerned, nei- 
ther to  lyie 
Kotice  to 
the  other, 
otherwife  if 
one  be  more 
privy,  or  more 
concerned. 
VideiSalk. 

414- 

3  Salk.  457, 

47*.  476.    . 


the  Remainder,  which  is  here  limited  over  not  to  the 
Heir,  but  to  a  Stranger  ;  for  it  can't  be  a  reafonable 
Con(lrti6iion  of  the  Intent  of  the  Devifor,  Thai  if 
there  be  a  Breach  by  the  Wife  of  the  Defendauit,  it 
ihall  forfeit  the  Eftate  of  the  Le&br  in  Remainder^  *bat 
only  tl^at  it  ihall  work  a  Determination  of  her  own 
Eftate,  and  for  this  were  cited  i  Rd^  4 1 1.  3  Co.  H^eUock 
and  Hamond^s  Cafe  cited  in  Baraftans  Cafe,  Ibid.  20.  h, 

2  Cro.  56.  HUL  1649*  ^*  ^*  ^^^'  75^*   Saunders'z  Cafe, 

3  Cro.  753.  Dyer  317.  Secondly ^  That  the  Infancy  in 
this  Cafe  is  not  material,  for  the  Infant  ukcs  by  Pur- 
chafe,  and  b  not  to  have  Age  ;  and  this  is  a  conditional 
Limitation  exprefs,  and  Infants  are  not  privileged 
againd  Conditions  in  Deed.  Co,  Litu  233.  Plowd.  57, 
375.  Cro^ Condition  114.  Thirdly^  No  Notice  of  the 
Condition  was  neceflary,  and  therefore  want  of  Notice 
will  not  excufe  in  this  Cafe,  as  it  did  in  CorMs  Cafe, 

4  Co,  2.  becaufe  the  Devife  here  b  to  a  Stranger,  and 
not  to  the  Hctr,  and  the  Devifee  might  as  well  take 
Notice  of  the  Condition,  as  of  the  Eftate  devifed  to 
him,  otherwife  where  the  Devife  is  to  the  Heir  upon 
fuch  conditional  Limitation,  for  the  Heir  might  enter 
upon  his  general  Title  as  Heir,  without  Notice  of  the 
Will  or  Condition ;  here  the  Defendant  had  no  Title 
but  by  the  Will^  and  yet  entered.  And  this  Difference 
was  taken  and  agreed,  where  a  Devife  is  to  one  upon 
Condition,  and  another  is  concerned,  and  more  privy, 
he  that  is  moft  privy  fhall  give  Notice  to  the  other;  but 
where  both  are  equally  privy,  stnd  equally  concerned, 
as  the  Leffor  and  the  Defendant  in  this  Cafe,  neither 
of  them  is  obliged  to  give  Notice.  2  Cro.  Molzneux*^ 
Cafo,  3  Leon.  95.  Dyer  354.  Pofb.  re  3  Co.  72. 
JVe/lb/s  Cafe,  1  Cro.  Jean  againft  Thornhill,  22  Ed.  4. 
27,  28.  I  Rol.  409.  Spring  and  Cafer*s  Cafe :  And 
Judgment  was  given  for  the  Plaintiff  by  the  whole 
Couit. 


General 
J  moment 
againft  an 
Executor,  en- 
tered by  Mif- 
takf  of  the 
Clerk, 


Chapman  againft  Gale. 

T\EBT  againft  an  Executor,  who  pleads  fUne  Admi- 
^  nijlravit,  and  Verdift  and  Judgment  for  the  Plain- 
tiff, which  was  entered  generally,  and  thereupon  Error 
was  brought,  and  'twas  afBgned,  That  the  Judgment 

ihould 
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ihould  have  been,  de  bonis  trjlatoris  Ji,  tfc.     ?ut  "Pon  ^'^^''J^^^ 

the  Affidavit  of  4y?rj^  the  Attoraey,  That  he  gave  his  Teftam.  109. 

Clerk  Inftruftions  to  enter  it  up  according  to  tne  Plea,  i  Lev.  486. 

and   that  'twas  a  mere  Miftake  of  the  Clerk,  it  was  yj^^^^^J. 

amended  as  a  Miiprinon  of  the  Clerk*  aor. 

c.  305.  F. 

Rayin.39,398.    I  Vent.  132.  aMod.316,317.  I  Sid.  70.   3Sauad.a98.  %    Mod.^l«. 
I  Salk.49»5o,  5l»  •  -  • 

*  0^  againft  Fefers.  ^  P'.  23 

JSSUMPIT  upon  two  Promifes,  the  firft  of  which  Mutual  Agrees 
^  was  agreed  to  be  good,  but   the  fecond  was  that  ^jfe"(ho^d  "*'* 
upon  Colloquium  between  the  Plaintiff  and  Defendant,  build  and  the 
about  the  building  of  a  Houfe,  'twas  agreed,  that  the  other  fliould 
Plaintiff  fhould  build  the  Defendant  a  Houfe;  and  that  ^f/^sThlt^he 
the  Defendant  lliould  give  him  8/.  fro  opere  &  ialore  offered  ta 
fuo  in  building  it,     and   that    in    Conlideration    the  Jl^*l^»  without 
Plaintiff  promifed  to   perform  his  Part,  the  Defendant  o*thyr  hindered 
promifed  to  perform  his  Part  and  that  the  Plaintiff  him.   .  ^ 

was   always   ready  ^  oltulit  to  perform  his  Part,  and  s.  caSaund. 
the  Defendant  had  not  paid.     After  Verdift  for  the  \  vent.  117, 
Plaintiff  upon  Non  Affumffii,,  and  intire  Damages,  'twas  V^ 
moved   in  Arrcft  of  Judgment,  That  the  Declaration  g^^f*^  ^"' 
was  naught,  for  not  having  averred  the  Defendant  had  3  Kcb.  4S« 
hindered  him,  but  only  that  he  was  ready  fi^  obiulity  and 
though  here  are  mutual  Promifes,  yet  the  Promifes  are 
only  to  perform  the  Agreement,  and  that  is  conditional 
in  its  felf,  for  in  Agreements  Executory  fro  njakes  a  iPr#  makes  the 
Condition  precedent,  8  Co.  Ughtread'%   Cafe,  ?j^id  this  Agreement 
is  not  like  ^  Cro.  44.     Prance  againft  Trigger,  the  bare  Jnd.  u  a^' 
omiffion  of  an  Averment ;  but  this  is  a  bad  Avcrnient,  well  as  a  mu- 
by  which  it  appears,  that  he  hath  not  done  the  Thing,  ^^  Promifc 
and  yet  it  doth  not  appear  that  the  Defendant  hipdered  pay  g/^a^*" 
him,  and  the  mutual  Promifes  do  not  oblige  them  to  the  other 
perform  the  Agreement,  other  than  according  to   the  ^"J!^*  ?'*^\ 
Agreement,  fcil.  that  the  Defendant  pay  8/-  to  the  other  *o  co?4V 
if  he  built  the  Houfe :  A^d   to  this  Exception  Hale  a  Leon.  i%n, 
ftroncly  inclined,  to  which  Rainsford  feemed  to  agree.  ^}f^^'  ^f" 

rm.  ri         ^    ^'  '     A  J,  11  1  1    r^  ^    '   3ullt.   167. 

Iwyjden  totts  vtrtbus  contra^  and  that  the  mutual  Pro-  poph.  198. 

mifes  had  cured  all,  and  there  needs  no  Averment,  and  Godb.  8. 217. 

that  which  Is  here  made  is  but  &urpliifage ;  and  the  f  ^ei?t!'i77. 

Judgment  was  flayed,    and  fo  continued  till   Trinity  178. 

Term  ;  and  then  being  moved  again  that  the  obtulit  after  Averment., 

vcrdia  y"« «  ^«^* 
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X  Lev.  3,  ao. 

27'  7o»  ^7,  • 
264,  «93,  298. 
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Vcrdifl  fupplics  the  want  of  an  Averment,  that  he  was 
hindered,  becaufe  if  he  had  not  been  hindered  by  the 
Defendant,  the  obiuUt  had  been  in  vain,  and  the  Juiy 
would  not  have  found  for  the  Plaintiff,  and  have  given 
him  his  Damages;  the  whole  Couit  agreed  to  it,  and 
gave  Judgment  for  the  Plaintiff:  Uaie  tnd  *  Twyjden 
ftill  continuing  their  different  Opinions  as  to  the  other 
Matter.  PoUexfen  for  the  Plaintiff,  Saunders  for  the 
Defendant. 


2>«tchy  Court 

at  fVeftminJier^ 
if  it  can  hold 
Pica  by  Emi' 
lijh  Bill  of 
Landj  in  the 
County  Pa- 
latine. 
S.  C.  %  Keb. 
8»6. 


Conftitattng 
Chancellofi 
does  not 
conftitute  a 
Court  of 
Equity. 
Vide  4lnft. 
T99,  2oc. 
More  Rep. 


Fijbtr  againft  PatUn. 

A  PROHIBITION  was  prayed  to  the  Dutchy 
Court,  becaufe  they  held  Plea  by  Englifli  Bill 
between  Party  and  Party,  of  Lands  lying  in  the  County- 
Palatine,  which  ought  only  to  be  in  theCourtiof  Chan- 
cery of  the  County  Palatine,  and  not  here  in  the  Dutchy 
Court  at  JVeJlminJier',  which  ought  to  hold  Plea  only 
of  Lands  Parcel  of  the  Duichy,  lying  out  cf  the 
County  Palatine;  for  which  was  cited  Owen  and  Holies 
Cafe,  Hob,  77-  On  the  other  Side  was  cited  4  J«^. 
211.  and  RoUe's  J^rohih  314.  and  the  federal  Pattnts  and 
Statutes  ccnf^ituting  the  Dittchy  were  examined  :  And 
Hale  Chief  JuOice  faid,  1  hat  the  Conftituting  of  a 
Chancellor  does  not  of  its  felf  conftitute  a  Court  of 
Equity ;  for  there  is  a  Chancellor  of  the  Garter,  and 
theic  was  a  Chancellor  of  Augmentations,  and  yet 
neither  cf  them  ever  held  any  Court  of  Equity  ;  and 
he  faid.  That  the  Statute  of  Edward  the  Fourth,  gave 
ihcm  no  Court  of  Equity,  but  a  Court  of  Revenue, 
and  hcxw  their  Court  of  Equity  came  to  be  held  docs 
not  plainly  appear,  perhaps  it  began  in  the  Time  of 
Jl.  5.  before  the  Statute  of  j£.  4.  But  he  and  Twyfden 
agreeing  it  might  be  inconvenient  to  examine  their 
Power  after  fo  long  Continuance  and  Pradice,  as  by 
the  Precedents  now  produced,  it  appears  to  be  ufed 
without  farther  Examination  ;  after  it  had  been  two  or 
three  Times  fpoke  to  in  this  Court,  and  partly  by  ad- 
mifBon  of  the  Parties,  a  Piohibition  was  denied. 
Levinx  Counfel  for  the  Plaintiff  in  the  Prohibition,  and 
IVffcm  for  the  Defendant- 

Rldly 
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*  Ridly  againft  Eggtesfield.  *  P.  iS 

f 

CASE  forfuing  in  the  Admiralty,  criitrary  to  tlie  S.^p^^^*,*''' 
Statutes  of  Richard  the  Second,  and  Henry  the  condemned  in 
>  ourth,  and  declares.  That  the  Plaintiff  libelled  there  ^••^a«^,  and 
for  a  Ship  and  Goods,  fuppofing  them  to  be  taken  by  ^^lo^^^T^  ^ 
Pirates  upon  the  High  Sea,  and  to  come  afterwards  to  anU  a  Suit  for 
the  Defendant's  Hands  upon  the  High  Sea;  whereas  them  in  the 
he  purchafed  them  upon  the  Land ;  and  upon  Non  cu1j>,  ^rThe*SaV^ 
the  Cafe  coming  to  be  tried  before  Hale  Chief  Jufliie  tuis  Snitin' 
at  Nift  frius,  appeared  to  be,  that   the  Goods  were  the  Admiralty 
contraband  Goods  going  to  the  Dutchy  in  the  Time  of  ^.^[hin  the 
the  late  War  between  thcMngliJJi  and  them,  and  taken  statute  K.  t* 
by  a  S€c4ch  Man  of  War ;  and  at  the  Suit  of  the  now  ^'/^"  4- 
iJefendant,  condemned  as  Prize  by  the  Admiralty  of  259/ 
Scotland,  and  fold  to  one  LuUhr  who  brought  them  to   i.Vent.  ip. 
Land  and  fold  them  to  the  Plaintiff  in  England:  Upon  '\^^;^^^^^ 
which  Male  doubting,  caufed  a  Juror  to  be  drkwn-,  and  g.  265,  iz. 
direcled  a  Trial  at  Bar.     And  now  upon  the  Evidence  vide  Raym. 
before Hfl/^,  l^vjvfden  :it\A  Rcinsford.  they  iinanimotfly  ^-^^  „,^ 
agreed.  That  this  Cale  was  not  within  the  otntute,  tor   1  roI.  Abr. 
the    Original    Caufe    being  Piracy*    belongs  to   the   '30i  53«« 
Admiralty,  and  though  the  Goods  were  condemned  in  ^^Jj^^  26. 
the  Admiralty  of  Scoflandy  that  alters  not  the  Cafe  as   Pisich  no. 
to  the  Jurifdidion  of  the  Court,  but  that  it  was  plead*-   ^^^'  /^*  • 
able  in  the  Admiralty  of  Eftglandy  as  a  Judgment ;  (and   r^o!"^         * 
fo  'twas  done  in   this  Cafe,  and  the  Defendant  there    i  Vent.  31, 
difmifTed,  he  being  Plaintiff  in  the  Admiralty  here)  but  l^^^^^^g, 
neither  that  nor  the  Sale  at  Land  alters  the  Jnrifdiftion,  Moiioy  449-* 
the  original  Matter  being  Piracy,  all   which  comes  in 
Q^ellion  again,  the  Sale  at  Land  being  only  Matter 
confequential,  and  dependant   upon  the  Piracy.     And 
at  lait  by  Mediation  of  the  Court,  and  by  Confcnt  of 
*JoneSy  Winningtnn  and  Lezinz,  Counfel  for  the  Plain  tiff, 
a  Juror  was  withdrawn,  and  the  Jury  paid   by  both 
Parties^  and  no  Cof^s,  and  no  farther   Profecution  to 
be  in  the  Cafe.  .     . 


Lucy 
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*Lu€j  againft  Iaxw^Im. 


WStJitlM 

HHrft  jad 
Aflf^u,  and 
jret  tne  £»' 
ciuor  brifi{» 
thtf  A6km. 
8«  C«  1  Vac 

4  Kdv  8^1. 
3  Daov.  86. 
pi.  4.155. 
p.  I* 

VkSe  1  RolL 
Abr.  ^»o.  VU 
1  Aod.  55* 

3  Ler.  1S9* 

%  8auD<i.  57i« 
Anu  15. 
Pofl,  92, 124. 


Coi^Aaiit 
apinft  i^m^ 
lire,  and  all 
daimtng  qd- 
der  him,  one 
claims  under 
him  by  Ad  of 
Parliament 
fubfeqoent  to 
the  CoveiuAN 


COVENANT  and  declares,  that  I>i::'ff^  f  '^  to 
huki  Lucy  the  Flaimiff's  Tcfiator,  certain  Lao^S 
aod  covcoantcd  with  him,  his  Hein  aod  AfT^giis,   \iit 
be  flioold  enjoj  the  fame  againft  him  an«l  Sir  1  nir 
Vanlore,  their  Hms  and  Aligns,  and  all  claiming  nik;rr 
them;  and  alEgns  for  Breach,  That  Crck^  ctaitLrj 
vnder  Vrndcre^  cjeded  him.    The  Defendant  pleactj, 
That  a't  the  Time  of  the  Corenant  hejiras  fcifecl  of  &a 
indefeafible  Title,   and  that  bj  a  fubf^nent  A^  of 
Parliament,  Tecidng,  that  Sir  I'eter  F^mlore  bad  fettled 
thb  Eftate  upon  the  Lady  Mary  PowrUj  and  ttiat  ceitam 
Perfoos  had  nndnlj  procnred  her  to  levy  a  Fine,  'twis 
enaAed,  That  thb  Fine  fboald  be  void,  and  that  all 
Perfons  might  enter  as  if  no  Fine  had  been  leried ;  and 
that  by  Force  cf  this  Fine  &  non  «iiflrr,  the  DrfvnlaoC 
was  f<.]fed,  and  fold  and  made  this  CoYenant ;  and  tnat 
after  the  Aft  Croke  claiming  by  Title  derived  from  the 
Lady  Mary  Powell,  by  the  Settlement  of  Fanhrej  by 
Virtue  of  the  faid  Aft  of   Parliament,    entered  and 
oailed  him,  upon  which  the  Plaintiff  demuned:  And 
for  the  Defendant  'twas  argued.    Fsrfl,  That  the  Co- 
Tenant  was  with  Lucy,  h»  Heirs  and  Affigns,  touching 
an  Eftate  of  Inheritance ;  therefore  the  Aftion  onght 
to  be  brought  by   the  Heir  or  ^ffignee,  whofe  Lofs  it 
is,  and  not  by  the  Executor.    To  which  'twas  anfwered 
9nd   rcfolved    by  the  Court,  That  the  Evi^lion  being  to 
the  TefiatoTy  he  cannot  have  an  Heir  or  Affignee  of  this 
Land ;  and  fo  the  Damages  belong  to  the  Executors, 
though  not  named  in  the  Covenant,  for  they  reprefent 
the  Perfon  of  the  Teftator.     2.  'Twas  argued.  That 
the  Title  on  the  Covenant  being  good  at  the  Time  of 
the  making}  and  tb^  Title  upon  which  the  Evidence 
depends,    created  by  fubfequent  Aft  of  Parliament; 
here   is  no  Breach,    9  Co.  Ref.    106,    107.      Dame 
Grejham*^  Cafe.    To  which  'twas  anfwered  and  refolved 
by  Hale  and  Rains  ford.  That  the  A  A  does  not  make  a 
new  Title,  but  removes  the  Obftruftion  that  kept  off 
the  old  Title ;  and  they  faid.  That  doubtlefs  Sir  Feter 

Vmdori 
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Vanlore  was  named  in  the  Covenant)  for  the  Purpofe 

that  they  might  be  fecured  in  Cafe  this  Fine  thus  unduly 

obtained  fliould  be  avoided.     But  Twyfden  being  of  a 

*  contrary  Opinion,  a  Writ  of  Error  was  brought  im-      ♦  P,  27 

mediately.   Sed  quid  inde  venit  nefcio>    Levinx  of  i^ounfel 

for  the  Defendant,  JVefion  for  the  Plaintiff. 


Uthebury  and  others  againft  Cdriton. 

CASE,  for  that  the  one  Plaintiff  was  feiredof'a   Twojoriiin 
Water  Corn-mill,    and  the  others  of    another,  ^^  ^^'^^-^^^ 
within  the  fame  Manor,   which   they  have  repaired;  « their  feve* 
and  that  Time  out  of  Mind,  &c.  all  Tenants  of  the   rai  Mills. 
Manor,  of  which  the  Defendant  is  one,  moHerunt  ^  ^'^'  *  ^^^^' 
fttoHre  dehtfity  all   the  Grain  fpent  in  their  Houfes,  at   asiund.  hi. 
thefe  two  Mills,, or  one  of  them,  and  that  the  Defen-  «  Keb.  601. 
dant,  being  a  Tenant',  did  grind  Corn,  fpent  in  his  ^^^^l^l^^ 
Houfe,  at  another  Mill.     Upon  which  the  Defendant  %  Danvi  azS. 
demurred:      i.   Becaufe  the  Plaintiffs  having  feveral  Vifie^Vcnt. 
Interefts  can't  join  in  the  ASion.     But  by  Hale,  and   j  Kou^Abr. 
the  whole  Court,  they  may  join,  for  the  Damage  is  31,^9,12/ 
intire  to  both  their  Mills,  by  the  grinding  at  this  ftrange   *  ^cnt  297- 
Mill,  and  at  neither  of  their  Mills  only.     But  then  fLon.M^ 
Hale  Chief  Juf^ice,  took  this  Exception  to  the  Decla-  1  Buift.  16. 
ration.  That  it  is  not  well  laid  that  he  ought  to  grind  ^'J'^*  ^^ 
at  thefe  two  Mills,  or  one  of  them  ;  for  it  may  be,  all  ^  ^'Ji^^  ^«, 
ought  to  be  ground  at  one  of  the  Mills,  and  nothing  43<^>  440, 444- 
at  the  other;  and  then  the  Plaintiff's  cannot  join ;  but  *  ^^^^'  '**• 
it  ibould  be.  That  whatever  Corn  is  not  ground  at  one 
Mill,  ought  to  be  ground  at  the  other-     And  Twyjdcn  Prefcription 
took  axlother  Exception,  That  the  Prefcription  ought  to  grind  all 
to  be  for  grinding  all  the  Grain  which  is  ground  and  iJtheir 
fpent  in  their   Houfes ;  for  Grain  may  be  fpent  there  Houfes, 
which  is  not  ground  at  all,  as  Grain  for  Hoifes,  Swine,  "^^^^^j 
Poultry,  C^c     Upon  which,  for  Expedition,  Saunders  1  lcv  1*5- 
of  Counfel  for  the  Plaintiff,  prayed  a  Nil  capiat  fer  i  Danv.  428- 
hillam  ;  £5f  habuit.  l^^f'  ^^^- 

Hob.  189. 
Moor.  88;.    Styl.  4^1*    Hard.  67.     i  Vent.  168. 
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*  The  King  againft  Qapham. 


Refcous  rt- 

turned  as  done 
to  the  ShcfifF, 
or  his  Baiiifi'. 
"\  ide  1  Lev. 
218  ^  Poft. 

144. 


UPON  a  Return  of  Refcous,  the  Exception  was 
taken^  That  the  Refcous  was  returned  to  be  made 
to  the  Bailiff;  whereas  the  Warrant  and  the  Refcue 
being  made  to  the  Bailiff  of  the  Sheriff,  and  not  the 
Bailiff,  of  a  Franchife,  the  Refcous  fhould  have  befn 
returned  as  done  to  the  Sheriff  himfelf,  and  not  to  his 
Bailiff;  but  by  the  Court,  'tis  good  either  way. 


Gift  to  the 
Ufe  of  irf.  ia 
Tail,  and  if  he 
die  without 
IlTue,  to  the 
L;r«  that  B, 
'iha\\  have  a 
Kent :   A» 
makes  a  Leafe 
for  Years,  and 
after  f utters  a 
Recovery',  the 
contingent 
Kent  is  barred* 
andfhdli  hot 
rhaige  the 
JiCaic. 

S.  C  I  Mod. 
J  08,  J  09. 
3  Keb.  274,  . 


Hudfon  againft  Benfon  and  Barcn. 

ERROR  of  a  Judgment  given  in  the  County  Palatine 
of  Lancajiery  before  IVylde  Jafticc  there,  in  a 
Replevin,  wherein  the  Defendants  made  Conufance  as 
Bailiffs  to  Anne  Merely ;  for  that  Rowland  Morely  being 
feifed  9.3  Jan.  •616.  enfeoffed  Davenforty  and  others, 
to,  the  Ufe  of  hirofelf,  and  the  Heirs  males  of  his  Body, 
Remainder  in  Tail  to  divers  others.  Remainder  to  his 
own  right  Heirs-  Provided,  That  if  Rowland  and 
Edward  his  Son,  and  the  Lady  Elizabeth  Morely  fhall 
all  happen  to  die,  and  no  Iffne  male  of  Rowland^  that 
then  the  faid  Anne  Morely  fliall  have  a  Rent-charge  of 
aool.  until  (he  receive  2000 1.  with  all  Charges  for 
recovering  thereof  out  of  the  Profits.  The  firft  Pay- 
ment to  commence  at  the  firft  Day  of  Payment  which 
Ibail  iiappen  firft  afierallthe  faid  Contingents;  and 
then  fiiews.  That  tlic  faid  Contingents  are  all  pafled, 
>»y  which  flie  wf!s  feiicd  for  her  Life ;  and  for  Rent 
an  car,  they  make  Conufance,  fcil  for  10 1.  Part  of  the 
Rent  for  Half  a  Year.  The  Plaintiff  inBar  of  the 
Avowry  pleads.  That  Eiwari  Morely y  the  laft  Iffue 
male  of  Rowland y  levied  a  Fine,  and  fuffcrcd  a  Reco- 
very of  the  L^ind.  To  which  Bar  the  Defendant  re- 
plied. That  before  the  Fine  and  Recovery,  the  faid 
J.dward  made  a  Leafe  for  1000  Years  to  B.  and  C. 
\\  hich  yet  continues  ;  upon  which  the  Plaintiff  demurs ; 
aijd  JVylde  adjourned  the  Cafe  to  be  argued  at  his 
Chamber  at  London  ;  where  'twas  argued  before  him 
by   Finch   Attorney   General,    and  Pemberton  for   the 

Plaintiff, 
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» 

j^laintiff,  and  by  North  Solicitor  General,  and   Lerini 

for-*  the  Deftndant,    and  ^wo  Points  were  made: —       *  P- 29 

1.  If  this  Contingent  were  barred  by  the  Recovery  ?— 
2-  If  the  Leafe  for  looo  Years  remained  liable  to  the 
Rent,  admitting  it  barred  as  to  the  Remainders  intailed 
upon  the  Eftate  ?  And  for  the  Avowant  'twas  faid. 
That  the  Recovery  can't  bar  this  contingent  Ufe,  which 
was  not  in  ejfe  when  the  Recovery  was  fullered,  and 
therefore  no  Recompence  in  Value,  the  Rcafon  for 
which  Common  Recoveries  do  bar,  can  go  to  this.-r— 
3  Co.  Cupplrdikes  Cafe,  and  therefbre  it  is  not  barrablc 
3  Cro.  Fell  againft  Brown,  Vtde  Mo*  }L  zoi.  a 
Power  in  Executors  to  fell  after  an  Eftate-tail  deter- 
mined; and  %  Cro.  127,  79'Z.  a  Rent  referved  upon  a 
Gift  in  Tail,  is  not  barred  by  a  Recovery  ;  A  s  to  CapelVs  * 
Cafe,  I  Co.  Ref,  the  Rent  was  barred,  bee  a  ufe  it  iil^ucd 
out  of  the  Remainder  in  Tail,  and  that  was  barred  by 
the  Recovery  :  But  the  Rent  here  is  as  it  were  a  Rent- 
charge  upon  the  Land,  created  by  him  that  had  the 
whole  Fee  in  him,  which  is  like  Whitlock's  Cafe,  8  Co. 
Rep.  where  a  Charge  or  Leafe  made  by  Virtue  of  a 
Power  upon  a  Settlement,  covers  all  the  Eftates,  like 

a  precedent  Grant.  But  to  this  'twas  anfwercd  and 
lefolve^  by  WyUe,  i.That  the  Recovery  bars  this 
Rent,  becaufe  it  has  barred  all  the  Eftates  chargeable 
with  the  Rent,  though  it  be  admitted  to  a  rife  out  of 
the  Seiiin  of  the  Feoffees,  according  to  fVhi flock's  Cafe. 
But  'twjts  agreed.  That  if  it  had  been  created  by  a 
Grant  precedent  to  the  Feoffment,  it  had  not  befn 
barred  by  the  Recovery :  And  'twas  faid,  That  Caf ell's 
Cafe  ruled  the  Cafe  in  Queftion  ;  and  that  all  the 
ObjeSions  are  made  in  CafelVs  Cafe,  which  can  be 
made  to  this  Cafe:  viz.  i.  That  the  Rent  there  was 
charged  upon  the  Remainders,  as  it  is  in  this  Cafe. — 

2.  That  Common  Recoveries  would  be  to  no  Purpofe, 
if  they  do  not  bar  Rents  iiTuing  out  of  Eflates  in  Tail, 
as  well  as  the  Eflates  themfelves.  3-  The  Grantee  of 
a  Rent-charge  can't  falfify  a  Recovery  of  the  Landr 

4.  Twas  objeaed  in  Gi;>^//'s  Cafe,  /as  'tis  here,  That  ^I;*^**]^|; 
the  Recompence  in  Value  can't  extend  to  the  Rent,  arc  barred  bf 
To  which  'twas  anfwered.  That  the  tr«c  Reafon  of  Common 
Common  Recoveries  is  not  the  Recompence  in  Value;,  ^^sH' 
but  that  they  were  Common  Conveyances,     g  Co.  Rep.  ^saik.  568. 
Beamond's  Cafe.    Baron  and  Feme  Tenants  in  Tail,  *tutw.  1548- 

Baron 
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Baron  levies  a  Fine  and  dies,  the  Feme  furviyes,  and 

fafiers  Common  Recovery^  this  is  a  good  Bar,  and  yet 

DO  Recompcnce  in  Value  can  go  to  the  £ftate-tail,  for 

that  was  diftuibed  by  the  Fine  before.     And  as  to  tbe 

fecond  'twas  argaed  and  refolved.  That  the  Land  can't 

•  P.  30     be  chargeable  during  *  the  Term  for  1000  Years,  bc- 

caufe  'tis  only  derived  out  of  the  Edate-tail  in  Edw^d, 

which  is  fpent  and  determined,  and  before  the  End  and 

Determination  of  the  faid  Eftate  this  Charge  was  not 

to  arife.     Note^  No  Notice  was  taken  that  this  Fine 

.   and  Recovery  were  both  of  thiem  before  the  Ufe  of  the 

Rent  arofe,  by  which  perhaps   the  Privity  and  Sfttte 

being  altered  and  deftroyed  before  the  Contingent  hap* 

peaed,  the  Contingency  could  never  arife,  and   fo  is 

barred.     And  after  Deliberation,  the  Judge  gave  Judg- 

'        mcnt  againfl  the  Avowant ;  upon  which  this  Writ  of 

Error  was  brought,  and  Fojiea  Pafch,  a6  Car,  2.  B.  IL 

the  faid  Points  were  argued  again  by  L^vtnz  for  the 

Plaintiff,  in  the  Writ  of  Error,  and  by  Hctuage  Finch 

the  late  Attorney  General  now  Lord  Keeper,  and  th» 

Judgment  was  affirmed  by  Hahy  ^  Cur\  who  concurred 

in  both  Points  with  the  Judgment  of  JVyld<y  and  all 

Common  Re-  agreed  Capeli's  Cafe,  and  the  Reafons  of  it.     And  BaU 

l^<£     f»i«l»  5'*'^  R^ccmfcncc  of  the  Fabu  is  theReafon  of  th 

^c.  not  Upon  Bar  by   Common   Recoveries'y  as  to  tht  IJ/tuinTaU;  but 

the.  Reafon  of  not  the  Reafon   why  it  bars  as  to  him  in  Reverjion  or  Re- 

penc^^thc     «w««^^  I  *5tit  the  Reafon  in  this  Cafe  is,  becaufc  the 

So  the  Iflue      Recoveror  in  Suppojiiion  of  Law  is  in  of  the  EfiaXe-tail^ 

in  Tail.  g^nJ^  that  in  Judgment  of  Law  has  ftill  Continuance :  As  at 

4  suik/sSd.      Common  Law  the  Donee  fofl  froiem  fufcitatamy  might 

a  Luttr.  1548.  have  aliened  and  barred  the  Donor,  and  a  Common 

2  Mod.  131,       Recovery  is  as  it  were  a  Conveyance  excepted  out  of 

'^*'  the  Statute  de  donis,  and   the  Recoveror  is  in  of  the 

Eftate  which  the  Donee  had,  but  the  Iffue  in  Tail  is 

barred  to  claim  it,  in  refpeft  of  a  fuppofed  Recom- 

pencc  by  the  Recovery ;  and  fo  the  Eftate-tail  having 

in  Judgment  of  Law   Continuance,  no  Chaise  upon 

the  Reverfion  or  Remainder  can  take  place,  and  that 

is  the  Reafon  of  Cafcll's  Cafe,  why  the  Charge  of  him 

in  Remainder  can't  take  Place  after  a  Recovery  fuffercd 

Eftate-ttil,       by  the  Tenant  in  Tail.    And  he  agreed   JVhif^  and 

Sryim^Rc-  ^^i/^'*  Cafe,  in  3  Cro.  that  a  Rent  referved  upon  a 

wvery  Ura  *'  Gift  in  Tail  is  not  barred,  but  remains  as  a  collateral 

bdth.  Charge  upon  the  Land,  diftrainable  of  Common  Right ; 

See  1  Mod.  ®     '^  T)ttt 

no,  in. 
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but  if  in  fuch  Cafe  there  be  a  Condition  of  Re-entry, 
that   18  barred.     Twyfden  doubted,  if  the  Rent  "were 
not  barred  in  GeriJKs  Cafe ;  but  Hole  talis  viribus  held. 
That  it  was  not   barred ;  and  Hale  faid,  That  about  ^«°t  rcferved 
the  9th  of  Elia.  it  ^as  a  Doubt,  whether  if  Tenant  in  tT^"  \^^  *** 
Tail,  Remainder  for  Years,  and  Tenant  in  Tail  fuflfer  barred  by  Rc- 
a  Recovery,'  the  Leafe  for  Years  be  barred ;  becaufc  ^^^yi^^^J 
being  a  Chattel,  no  Recompence  of  Value  could  go  to  Rc-cmnTit. 
it  ?     But    he  faid,    That  conftant   Experience  hath 
allowed,  *  that  fuch  Leafe  is  barred.     Then  two  Ex-  *  P.  3 1 
ceptions  were  taken  to  the  Pleading.    Firft,  Becaufe  it  Several  wiyt 
is  quadam  finalis  Concordia  faSio  fuit^  (^  fojlea  concejfum  f\^^^  * 
&  coHcordatum;  whereas  the  ufual  Form  is  quidam  finis  Vide  3  Lev. 
Je  levavtt^  which   includes  all ;  but  when  they  would  ^^ 
plead  by  Parts  they  ought  to  fhew  all,  and  perhaps  no 
King's  Silver  was  paid*     But  this  Exception  was  over- 
ruled, for  the  ancient  Courfe  of  Pleading  was  in  this 
Manner.     Secondly,  The  Recovery  is  pleaded,  but  no  common  Re- 
Execution  thereof,  and   then  the  Eflate-Tail  remains  covery  plead- 
till  it  be  barred  by  Execution  fued  out.     But  this  was  ScISluon'. 
alfo  over-iiiled,  for  if  no  Execution  be  fued  out,  then  Vide  winch 
the  Recovery  is  to  the  Ufe  of  him  againft  whom  it  was  ^^*  '"^' 
had,  fince  no  other  Ufe  appears:  But  ^««rr^  of  thb  ci.Fntr.^. 
Reafon,  For  before  Execution,  how  can  any  Ufe  pf  %  Cro.  453- 
the  Recovery  arife  ?  3  Co.  *  b. 

I  CO.  I. 

I  Jo.  lo- 
ll Mod.  ^   z  JLutw.  1548.    4  Mod.  261,  QjSj^    PaillameAt  Cafei.  i4o»  14^* 


Term. 


f    St    ) 


Term.  Sancl.  HilL 


ANNO 


13  &  24  Car.  II.  in  Banco  Regis. 


Ca^om  of 

I,9a^on,  for 

City  Oiphans 

tu  be  in  the 
Cuikfyiy  of 
tne  Mayor* 

S.  C  I  Mod. 

77.  &  79- 
I  Vent.  17S, 
i3o. 

1  Sid.  450. 
Raym*  116. 
Vide  I  Lev. 
162. 

%  Danv.  3tz* 
Benl.  3. 
And  Fin^ 
and  Imprifon- 
ment  for  mar- 
rying without 
'their  Afleni, 

Vide  1  SIJ. 

250. 

t  Lev.  i6t. 

I  Chan.  Rej'. 

%6. 


The  King  againft  Hanvooi. 

UPON  a  Habeas  Corpus  to  the  Keeper  ef  Newgate^ 
the  Return  was.  That  the  Court  of  Aldermen  in 
LontioHy  are  by  the  Cuftom-  of  Lonionj  Guardians  of 
all  City  Orphans  ;  and  that  if  any  Man  marry  a  City 
Orphan  under  the  Age  of  twenty-one,  without  their 
Confent,  the.y  may  piinifh  him  by  Fine  and  Imprifon* 
ment ;  and  that  Harwood  married  Mrs.  Offl^y>  a  City 
Orphan,  having  a  Portion  of  800  /.  without  their  Con- 
fent, for  which  they  fined  him  40 1.  and  becaufe  he 
refufed  to  pay,  committed  him  to  Newgate*  .To  which 
Return  Exceptions  are  now  taken  by  Wefttm  and  Offiey\ 
Firji,  That  it  is  not  returned  in  what  Place  he  married 
\\jXy  and  tfie  Cuftom  cannot  extend  to  Places  out  of 
the.  City,  neither  can  it  be  an  Offence  to  marry  a  City 
Orphan  out  of  the  City,  for  in  the  Country  one  cannot 
know  a  City  Orphan  from  another,  nor  know  the 
CuOoms  of  the  City.  Secondly^  This  is  a  Power  to 
fine  and  imprifon,  without  excepting  a  realonable  Ex- 
cafe,  which  may  be  fliewn  to  the  contrary.  Thirdly, 
It  is  faid  he  married  her  without  their  Confent ;  but  it 
is  not  faid  he  took  her  extra  cuftodiam  fuafd.  Fourthly, 
It  is  not  faid  he  refufed  to  pay  the  Fine^  not  (hewing  a 
rcaforablc  Caufe  to  ihe  contrary.     Tg  which  it  was 

anfweicd 
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anfwrered  by  Finch  Attorney  General,  and  rcfolved  by  J?*'?^***^  *■* 
Hak  and  the  whole  Court,  that  their  Power  would  be  wUhoiu  the 
in  vain,  if  the  Caftom  (hould  hot  extend  to  Marriages  City,  fiaabi* 
out  of  the  City,  for  then  it  were  but  drawing  a  City  ^ii*»iftit. 
Orphan  to  I/lingtan^  and  marrying  her  there,  and  fo 
efcape  Puniinment ;  and  that  every  one  ought  to  take 
Notice  whom  he  marries,  and  he  might  have  been  in- 
formed by  the  Orphan  herfelf,  though  fhc  were  in  the 
Cotmtry,  and  befides  no  one  was  bound  *  to  give  him     *  P*  33 
Notice-    And  as  to  the  fecond  and  fourth  Exception,     . 
it  fhall  be  intended  he  could  not  fhew  a  reafonable 
Caaft  to  the  contrary.  .  Thsrdfyy  She  continued  in  the 
Cuftody  of  the  Aldermen,  wherefoever  fhc  was,  and 
then  the  marrying  her  without  their  Confent  was  taking 
her  fxira  cuftatUam  fuam* 


The  Mercers  and  Ironmongers  of  Che/ier  againil> 

Radford. 

9 

THEY  fued  the  Defendant  in  the  City-Court  of  The  Court  of 
Chefter,  for  ufing  the  Trade  of  a  Linen-Drapcr  J:?*^^^  *^    .. 
there,    which  (as  they  alledged)   no  one  ought  but  aTrialm 
Citizens  and  Freemen  :    He  exhibited  his  Bill  in  the  the  County  at 
Exchequer-Court  of  Equity  there  to  have  the  Matter  ^^^' 
tried  in  an  indifferent  County,  becaufe  the  Mayor  and 
Aldermen  are  both  Parties  and  Judges  :  The  Exchequer 
hereupon  granted  an    Injundion  and  appointed  the 
Trial  to  be  in  the  County  of  Chejler  at   large.     Upon 
this  the  Mercers  and  Ironmongers  prayed  a  Prohibition,     . 
which  was  denied ;  for  the  Chancery  here  direfls  Trials 
for  Lands  to  be  in  indifferent  Counties ;  as  in  Mofely 
and  Maynard*s  Cafe,  where  upon  a  Writ  for  Land  in  253/****      ** 
Zanca/hirey  the  Chancery  direfted  the  Trial  to  be  by  a 
Jury  of  Ihnfordy  at  the  Exchequer-Bar :  And  in  Cole  \}^y  ^' 
and  Gr^^'s  Cafe,  a  Trail  for  Houfes  in /Uwi<w,  'twas  aSaund.  ts^* 
tried  at  this  Bar  by  a  Middkfex  Jury.  J' «^ 


Pa  axil.  D  Woolnough 


Uill.  %iifuCar.Ji^mB.R. 


tVoolfiough  and  his  Wife  againft  Tlrdm* 


Trill.  21*  Rot.  844. 


Affumpft  to 
convey  hU 
whole  E^le. 
8.  C.  2  Kebu 

Vide  1  Ley. 
179.  «04- 
3  Lev.  150. 
I  Vent.  211, 
ail- 
Hard   -tf^. 
1  Keb.  81. 
82.  i8«. 
I  RolJ.  Abr. 
22.  pi.  2t' 

Plea  that 
he  had  no 
EiUte, 
tianght;  for 
he  may  have 
ft  Right  ex- 
tinsiiiihabie* 


tfF»*  Cur*  i%^ 


,^SSUMPSlt  and  dcclarc5i  That  in  Conlideration 
.that  the  Plaintiff  and  his  Wife  at  the  Defendant's 
Requeft^  would  convey  to  Charles  Lucy^  Coulin  and 
Heir  of  Mdithew  Lucy,  their  Eftate  in  certain  Lands  in 
Higham^  (which  were  the  Lands  of  the  faid  lilattkew) 
in  fuch  Manner  as  the  faid  Charles  fhould  appoint^  the 
Defendant  promifed  to  pay  them  50 1.  And  that 
whereas  the  Flaihtilfs  at  the  Defendaiit's  Requeft^  bad 
promifed  to  convey  the  faid  Tenements  to  the  faid 
Charles y  by  fuch  ways  as  he  (hould  appoint^  the  Defen- 
dant promifed  to  pay  them  another  Sum  of  50  L  and 
then  ailed ges  that  they  were  always  reSuiy  to  convey, 
•but  Charles  never  *  req.uefted*  The  Defendant  pleads. 
That  at  that  Time  the  Plaintifib  nor  either  of  them 
had  any  ERate  in  the  faid  Lands.  Upon  thb  the 
Plaintiffs  demurred  ;  and  entered  a  Nolle  frofequi  as  to 
the  fecohd  Prolnife,  and  had  Judgment  fot  the  firft : 
HereUpbh  Error  ^as  biroiight  and  aiSgned,  that  ther^ 
was  no  Corifideration  ;  the  Plaintiffs  having  no  Eftate, 
as  is  now  dorifeffed  by  the  Demurrer.  But  by  all  the 
Court,  this  is  well,  fot  the  Bargain  was  for  fuch  Eftate 
as  they  had,  and  they  might  have  a  Right  extinguifh- 
able  by  Releafe,  although  they  had  no  Efiat^ ;  and  fo 
they  affii-n^ed  th^  Judgtntnt. 

JVoto,  No  Notice  u-as  taken  that  the  NoUe  frofequt 
was  entered  upon  the  one  Ajfumpjit  before  Judgment 
was  given  upon  the  other  i  but  that  feems  well  enougb 
upon  the  Authority  of  I  Cro.  Waljh  and  Bijhop* 


Parjbns  agaihft  Pierce: 

Femtfolc  "PJECTMENT;  upon  a  Special  Vcrdia  the  Cafe 

maiKs  a  Jjj  ^as  :  A  Feme  folc  mad^  a  Charter  of  Feoffinent 

tftHu  Wewr  ^^  y*  '^'  *"^  within  the  View  direded  him  to  enter, 

and  direAs  without  Other  Livery.     They  intermarried  before  he 

th?y*int«r'  entered,  and  after  he  entered «  And  if  the  Lirery  was 

Marry,  aadl  made 
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made  good  by  this  Entry  after  Marriage^  or  there-  then  been- 
by  countermanded  ?   was  the  G^ueftion.     And  it  was  g^jj^  ^  j^^ 
adjudged  that  the  Feoffment  was  made  good  by  this  91. 
Entry  after    Marriage^    and  not  countermanded    by  *  y*?*o^^' 
the  Marriage  :    And  it  is  not  like  Force  and  Hemlocks  Jg^f  *   ''*' 
Cafe,  4  Co,  Rep,  6o*  where  a  Feme  devifes  Land  to  a  Stt  4  Co.  68. 
Man,  and  they  intermarry,  and  then  fhe  dies,  there  ^^*  ^"* 
indeed  the  Marriage  is  a  Revocation  of  the  Devife ;  j  c'jo.  284. 
for  otherwife  the  Devife  would  be  irrevocable,  which  <^J  1  Vtnw 
is  contrary  to  the  Nature  of  the  Thing :   But  this  is  *^^' 
like  the  Cafe  there  cited,  A  Femt  fole  grants  a  Rever- 
fion  and  marries  the  Qrantee  before  Attornment,  yet 
the  Attornment  by  the  Tenaut  to  the  Grantee  after  the 
Marriage,    is  good,  and   not   countermanded   by  the 
Marriage,  becaufe  *tis  for  the  Benefit  of  the  Hulband, 
and  the  Grant  (hall  be  taken  mof^  flrongly  againA  the 
Grantor.     Otherwife  perhaps  in  that  Cafe  if  fhe  had 
married  a  Stranger,  and  fo  perhaps  here. 


♦  Zouch  againft  Caye.  *  I?*  35 

IN  Debt  upon  an  Obligation,  the  Cafe  was  thus  :  J.  ^'^^  "^y. 
and  B,  delivered  the  Bond  to  C.  and  after,  by  the  gltion  to  c. 
Confent  of  the  Parties,  the  Name  and  Addition  of  2>.  and  after  by 
was  interlined,  and  he  alfo  fealed  the  Obligation  and  ^j^^^^nd  jic 
delivered  it«     And  if  the  Obligation  by  this  Alteration  Uxu,'^c. 
Fas  made  void  againft  J,  and  B,  or  not,  was   the   i  vent.  185* 
leftion  ?  But  by  Hale,  and  the  whole  Court  adjudged,  vi^cVR^. 
That  it  was  not ;    and  that  'tis  the  Obligation  of  all  Rep.  39, 40! 
three,  and  fo  is  Moor,  Rep.  fL  738.  although  3  Cro,  626.  ^  ^.o^-  *^cP* 
was  before  adjudged  contrary.     But  as  the  Cafe  is  in  W'qq,  ^m  ^s. 
3  Cro.  the  Obligation  was  altered  only  by  Confent  of.  Cro.  Car.'399. 
the  Obligors,  in  the  Abfence  «f  the  Obligee,  and  with-  Mo,  ^19. 
out  bis  Notice,  though  to  his  Ufe«    But  here  'tis  by 
Confent  of  all  Parties. 


!>%  Lloyd 


Hill.  33  fer  24  Car:  H.  in  B.R. 


Lloyd  agaioit  Brodingi 

A  Right  of  'THOMAS  Bradjhawy  Tentlit  for  Life,  Retnaind^r 
Entry  will  to  Peter  Bradjhaw  for  Life,  Retnainder  to  tkc  firJt 

?o«iM!n*t  and  tenth  Sow  of  Veter  in  Tail,  the  Rcicaindfer  to  the 
Remainder.  right  Heirs  of  Edward  Bradftiaw:  Feter  had  Iffuc  X 
8.  C.  a  Saund.  Son,  and  tlieri  Fcter  and  Jidward  levied  a  Fine  ,to 
I  Mod.  o».  Tkoftias  Bradpiazv^  (the  Son  of  PtUir  being  then  alivej 
I  Vent- 18&  Thomas  then  made  a  Feoffment  in  Fee,  and  after  that 
»^9'  P^/^r  had   Iffac  a  fccoird  Son,  and  after  the  ftrft  Son 

85i.  *  '  died  ;  all  which  Matter  appeared  tipon  a  Special  Vcr- 
di»9,  in  Ejeclmcnt  upon  a  Will  by  which  the  Settlement 
Was  made:  And  the  fingle  Point  in  Qneftipn  wasy 
Whether  by  the  Feoflfment  of  Thomas  BradjkaiZfy  the 
contingent  Remainder  to  the  fecond  Son  was  deftroyed, 
he  being  unborn  at  the  Time  of  the  Feofiment  ?  And 
*twas  by  Hale^  and  the  whole  C<?urt  adjudged,  not 
deftroyed,  but  preferted  "by  the  Right  of  Remain- 
der, which  was  in  the  iirift  Son,  till  the  Birth  of  the 
fecond  Son. 


♦  P-36  *The  Bifhop  of  Iscetir  againft  Starr: 

If  the  Biiliop  TP|EBT  upon  an  Obligation  taken  for  Caution  upon 
can  take  aa  -*^  ***  Excommunication  and  upon  Demutrer,'  if  tb^ 
oUisation  Obligation  was  ^ood  or  bad,  was  the  QQeftioof  ?  And 
ttf  hinafcif,  or  \iifz,s  argued  hy  Jones  for  the  Defendant,  and  by  Majttrs 
his  c^mmif-  ^^^  ^^^  Plaintirf.  Three  Objcftions  were  made  againit 
farjr,  orto  the  Bond;  i.  That  no  Obligation  omnino  fhould  be 
su  r^k^'  taken  for  Caution,  for  it  muft  go  to  the  Executoi^s  of 
&  c.  jiaym.  ^^^  Bifhop.  F.  N.  B.  65.  Regi^.  66,  67-  But  cmftia 
%  Keb.  814.  jyignoratitia  is  good,  for  the  Goods  remain  in  Truft  (o* 
v^^6Mpd?^'  compel  Obedience  tp  the  Church.  2-  If  the  Bifhojy 
71.  *     can  take  Obligations,  yet  they  ought  not  to  be  takenr 

to  the  Bifhop  and  his  Commiffary,  or  Chancellor,  as 
this  is,  but  to  the  Bifhop  only,  i  Bulji.  125-  3- If 
any  Obligation  may  be  taken,  it  muft  be  ta;ken  in  the 
Name  of  the  King,  and  not  of  the  Bifhop,  as  all  Re- 
cognizances are  taken  in  the  King's  Courts.  On  the 
ether  Side  'twas  faidi  That  Caution  is  a  Term  of  the 

CanoH 
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Ganon  Law,  and  they  know  beft  \yhat  it  means.  That 
they  have  three  Sorts  of  Cautions  j  i*  yuraiory^  by 
Oath,  which  is  in  fmaller  Offences,  and  when  the  Party 
can't  give  other  Security,  whereby  the  Party  makes 
Oath  to  perform  the  Setitence  of  the  Court.  2.  Fide- 
jufforyy  by  Obligation  and  Sureties.  3.  Pignoraittia, 
the  pledging  of  Goods,  Plate,  €s?c.  AH  which  ate 
good  :  More  efpecially  this  by  Obligation,  being  more 
for  the  Eafe  of  the  Party,  and  the  making  thereof  is 
his  own  A6t.  And  as  to  that  which  is  faid,  i  Buijl^ 
1Z2*  tis  but  ai|  obiter  Opinion^  and  no  Point  in  the  Cafe. 
jHrt^Chirf  Jo  ft  ice,  doubted  if  the  Bond  were  good* 
JtTyUe  i?eld  it  to  be  good.  And  being  moved  a^ain  in 
^^rt-lf'erfti  following,  the  Court  would  not  proceed 
farthcrin  the  Cafe,  bedaufe  the  Excommcinication  and 
Offence  were  pardotied  by  the  Gcnjeral  Pardon.  But 
then  Half  Chief  Jaftice  ftid.  That  upon  a  Writ  de 
Cttutione  admhundaj  the  Bifhop  may  take  an  Obligation, 
bccaufc  the  Writ  enables  htm  foto  do;  but  otherwif<5 
he  cannot.  And  now  Wylde  alfo  held.  That  the  Bifhop 
could  not  take  the  Obligation  in  his  own  Name,  and 
fo  make  the  Forfeiture  doe  to  hi^felf,  when  it  {hould 
be  to  the  King,     i  RoL  Rtp*  noi 

f  Enbrin  a^ainft  Mmptjfon*  *  ?•  37 

ADMINISTRATOR  Ji?  honis  inranU  minort  J.  S.  j^J^^^^ 

ebtaina'  J^gment,  and  in  a-  Sftre  Facias  agalnft  fv^^x^'iTpa^ 

the  Bail  'twas  pleaded,  That  J.  S,  is  now  of  full  Age  :  againft  the 

'M^hj^veiipon  the  Plaintiff  demurred,  and  'twas  adjudged  ^**^»  *^. 

no  plea,  fox  the  Recognizance  i^  to  the  Plaintiff  him-  com?of  am. 

felf  by.  Name,    though   he    be  Adminiftrator  durante  Vide  1  Rol. 

ffiiun'e  atatf  tantumy  and   the  Infant's  coming  of  Age  ^^  ^*^'  ^"' 

d9<58  &ot  hinder  the  Plaintiff  from  fuing  a  Scire  Facias  5  co.  ^9- 

a^nft  the  B«il.    But  by  tJaUy  If  after  the  Infant  come  Ow.  35* 

of  Ag^  hci  had  fncd  out  Execution  upon  the  principal  ^J^  Eii«/*^' 

Jiidgmci*t,  it  might  have  been  a  C^eftion,  whether  6o».  ^18.' 

that  ought  to  be  fued  out  by  him,  or  by  the  Infant  ?  Mo.  46a. 

^  '     :  ^  Oodb.  104. 

X  Mod.  174 
I  Sid.  57- 

Pro6lor 
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Zxeoition  by 
a  Stranger 
upon  prior 
Title,  well 
pleaded  with- 
out fhewing 
what  was  the 
Title. 
S.  C  I  Vent. 

a  Keb.  8^8. 
3  Keb.  41. 
A  Danv.  5Q» 

14- 

A  Saund.  178, 
179. 

Vide  4  Co. 
80. 

Aleyn  19. 
Noy  50. 
Yelv.  30. 
Styl*  67. 
Mo.   i85»  861. 
1  Vent.  184. 
%  Mod.  213. 


Prodor  againft  Newton. 

DEBT  upon  an  Obligation  to  perform  CoTenants* 
The  Defendant  pleaded  the  Covenants^  which, 
were  upon  a  Sale  of  Land  to  the  Plaintiff,  that  the 
Plaintiff  fhould  enjoy  the  Land  againff  jtf.  and  jB.  and 
pleads  Performance  generally.  The  Plaintiff  replies. 
That  -4.  and  jB.  hahentes  jus  viriuU  titvli  eis  tnde  fa^\ 
before  the  Conveyance  and  Covenant,  entered  upon 
him  and  oufted  him ;  upon  which  the  Defendant  de- 
murred, fuppofing  the  Breach  too  general,  not  fhewing 
by  whom,  and  by  what  Title  they  entered :  But  the 
Plaintiff  being  a  Stranger  to  the  Title  of  A.  and  jB. 
Hale  held  it  to  be  well  enough,  dubitante  Twyfden^  £/ 
adjaurnaiur.  But  in  Trinity  Term  after,  *twas  adjudged 
for  the  Plaintiff.  Zevinz  Counfel  for  the  Plaintiff, 
Winningtan  for  the  Defendant. 

Cro.  Car.  i,  5.    Cr9.  Jac  315, 4*5,  444-    Cro.  Eli*.  437,  914,  916,  Sf^f* 

2  Vent.  61, 69.    I  Lev.  301.    %  I^v.    194.    3  Iiev.  3^5.    1  Mod.  lol- 

3  Mod.  135^     I  Stra.  400.    i  Term.  Rep.  671. 


•P.  38 


Suit  againft 
Baron  and 
yame.  being 
^fi  In&nt,  ihe 
muil  appear 
by  Guardian. 
Vide  I  Lev. 
299,  300. 

2  Saund.  %\z, 

1  Vent.  40,  . , 

54- 

I  Keb.  248. 

a  JCcb.  a8, 878. 

3  Mod.  396, 
398. 

I  Mod.  8},. 
^2,  296. 
J  Vent.  102. 
1  Sid.  889. 
Error  in  Fa  A. 


^  Baddington  againft  Freeman. 

^S  SUMP  SIT  againft  Baron  and  Feme,  upon  a 
ContraS  for  Wares,  by  the  Feme  dum  fola.  Vcrdid 
and  Judgment  was  for  the  Plaintiff  upon  Iffue  Non 
Mfumfjit  in  the  Common  Pleaf;  and  thereupon  in 
£rror .  here  'twas  afligned^  That  the  Wife  was  within 
Age,  and  appeared  .t^  Attorney,  whereas  it  fhould 
have  been  by  Guardian.  .  The  Defendant  pleaded  in 
nulla  eft  erratumy  which  is  a  Demurrer,  fuppofing  that 
flie  joining  with  her  Huftand,  ought  not  to  be  fued  by 
Guardian,  but  by  Attorney^  as  it  is.  But  Hsle  and 
Twyfden  held  it  to  be  Error,  and  confeffed  by  the  De- 
murrer, it  being  Error  in  FaS.  •  But  becaufe  this  was 
only  affigned  tor  Delay,  the  Plaintiff  was  ruled  to 
waive  his  Demurrer,  and  take  Iffue  upon  the  Nonage. 
Vide  T4wnfend's  Tables^  205.  Two  Precedents,  where 
the  Wife  in  fuch  Cafe  appeared  by  Guardiap. 


ft    *  •  •  « 


ff^fkinr 


}Sn.  23  2^  24  Car.  II.  in  B.  R. 


Hopkins  add  Prior  again  ft  Weigglefworth. 

TRESPASS,  and  Judgment  againft  the  Defendant,  Krrorlnraft 

now  Plaintiff  In  Error  in  the  Exchequer  Chamber,  S^J„e"- 

and  affigns  for  Error  the  Death  of  one  Defendant  before  Cha.Hbeothcy 

the  firft  Judgment.     The  Defendant  in  Error  pleads  in  affirm  the 

nuUo  eft  erratum^  which  confeffcs  Error  in  Fact ;  but  iJ^caufc'thcy 

the  Court  affirmed  the  Judgment,  for  the  Court  of  cannot  try 

Excheqiaer-Ch amber  hath  nothing  to  do  with  Errors  in  KnorsinFaa. 

Faft-     For  the  Court  of  King's  Bench  had  Power  to  vidi;6M(^. 

examine  Errors  in  Fact  in  their  own  Judgments  before  Error  in  Faft 

the  Statute,  and  therefore  the  Statute  does  not  extend  ^^^^^^ 

to  this  Cafe,  but  only  to  fuch  Cafes,  as  had  no  other  cham^rT'and 

Remedy  but  in  Parliament.     Whereupon  the  Plaintiffe  Judgment 

brought  a  Writ  of  Error,  coram  vobis  r^Jideni  in  Banco  ^^»7»c^  ^''- 

Rcgisy  and  afiigned  the  fame  Error,  aixd  entered  it  upoa  Kin^sBcnch, 

the  fame  Roll,     ^nd   Hale  Chief  Juftice  held,  This  how.     ' 

Writ  docs  not  lie  here,  for  this  muft  be  *  brought  upoi^  ^*^*'^^'  ^^ 
and  recite  tl^e  yhole  Proceedings  in  the  Exchtqacr  • '  ^^' 

Chamber^ 

Purefoy  againft  Rogers. 

•pjECTMENT,   and  upon  Not  guilty  and  Special  J^^^^'^^'foV' 
-      Verdi6l.    Feme  Tenant  for  Life,  Remainder  to.  her  Life,  Remain- 
firft  Son,  fhe  married,  and  beforie  a  Son  boro,  he  in  dcr  to  her  firft 
Reverfion  in  Fee,  conveyed  the  Inheritance  to  Baron  h^r'ttufbTnd 
and  Feme ;  after  (lie  had  JiTue  a  Son,  and  died.     Ei  accept  a  tine 
fer  Curiam,  Though  if  the  had  fyrvived  her  Hulband,  of  ^^^  tee  bc- 
Ihe  might  have  avoided  and  wa-ived  the  Eftate  taken  by  borVtha'k^- 
the  Fine,  yet  the  contingent  Remainder  to  the  Son  is  maindertothe 
utterly  deftroyed,  he  being  not  in  cffi  when  the  Contin-  Son  is  dc- 
gency  happened.     For  the  Baron  and  Feme  took  by  g.^c^^jKeb. 
Iiidreties.     Co.  Liu.  Se6i.  6*]^.  and  therefore  the  £ftate  ii. 
for  Life  of  the  Feme  was  merged  before  the  Contingent  *  d*"*^^  /o?' 
happened,  and  the  Poffibility  which  the  Feme  had  of  s.  17. 
waiving  the  Inheritance,  and  reviving  her  Eftate  for   a  contingent 
Life,  will  not  preferve  it :  For  contingent  Eftates,  if  ^^^not^du- 
the  particular  Eftate  that  f upports  them  continue  5iot  ring  the  par- 
in  Effc  when  the  Contingent  happens,  never  can  arife,   ticuiar  Kftate, 
be  the  Determination  thereof  by  Surrender,  Merger,  ^i^^[^i^\ 
Feoffment  or  any  other  way  :  And  Judgment  was  given   n,  135. 

accordingly  »5a«iid'3^<' 


mi.zs&U  Car-  n.  m  B.X. 

^^  -  accordingl  J  for  the  Defendant ;  for  which  vere  cited 
^^  '  I  Cro.  SiggottLffAnh  Smith,  z  Cro*  Woodmg^dsAhigerfoUy 

%  Mod.  9,  More  ft.  459.  Finch,  Co.  LitU  28.  m*  Smmders,  (aitcx- 
^^  81.  vards  Chief  JnHice  d^  ^.  R.)  fcr  the  Plaintiff^  and 
2  f^"«1^-  386^    i70//>  alfo  afterwards  Chief  Jofiice  of  the  King's  Bench, 

for  the  Defendant. ' 


Seaman  againft  Dcty  Adminifiraior  dJSverad. 

*  P.  4^     JSSUMPSIT  by  the  Plaintiff  an  AttomiTr  of  this 
Attoroqr  fuoi  Court,  by  Original,  and  declares  in  frofrim  ferjcnd 

Muft'SSare  '^pon  bb  Pririlegc  fecundum  cmftsOvdiium  Curiit.  The 
as  othen,  and  Defendant  pleads  a  Recognizance  unfatisBed,  and  alfo 
Bjjt  upon  Pri-  ^  Judgment  in  Debt  for  Five  thoufand  Pounds,  upon 
«!  cf'z  Keb.  a  Goldfmith's  Note,  to  be  paid  *  with  Intereft  upon 
96o,S7^  demand  ;  and  this  not  being  psid  till  fuch  a  Time,  and 

iVent*to8  *^^  Intereft  thereby  amounting  to  1700I.  Judgment 
199.    '  was  thereupon  had  againft  him  for  76001.  and  that  he 

Vide  X  Sid.  had  not  Affets  ultra  40 1.  chargeable  to  this  Recog- 
I  Lev.  26U  i>i^ance  and  Judgment :  And  upon  Demurrer  Judg- 
3  Lev.  311.  itoent  was  ^ven  for  the  Plaintiff  by  HaU  &  totam  Curiam. 
£**^*%J"^"  -F/r^,  The  Declaration  is  naught,  declaring  in  thw 
for*PHn§pa?*  manner  by  Privilege  upon  Original,  for  the  Privil^c 
aa4  Intereft  of  Attornr7S  is  in  Suits  by  Bill ;  but  when  they  fue  bj 
^.^"^1''  ***•  Original,  they  muft  declare  as  others  do  in  common 
jadgmenHs  Form.  But  this  is  only  Form,  and  cured  by  the  general 
not  pleadable  Demutrer.  Secondly^  The  Plea  is  ill  in  pleading  a 
h^**^hat  h^'  Jutlg^^^^  for  Intereft,  it  is  a  Devajlavit  to  let  that  to 
wanted  Aflets  grow  arrear,  and  then  fuffer  a  Judgment  for  it;  and 
to  pay  the  want  cf  Affets  to  pay  the  Debt  before  Intereft  incurred 
vf^'iLcv.  ^y  ^^^  Adminiftrator,  fhall  not  now  be  intended,  it 
i%Zf  2$5f  Z56>    not  being  exprefly  fo  pleaded. 

Poft.  no, 

IS9,  190. 

Vide  1  Roll.  Abr.  931.    Ooldfl>.  I4«.    Godb*  90.    Keilw.  59.    Mo.  299,  358.  M,  7S^ 

Cro.  Car.  490,  519, 603.    3  Leon.  143*  441-  Hob-  065.    Cro.  SK  iQft.  9i^  s  Leon.  18& 

Style  56.     1  Lev.  147,  a45>  «55*    1  Vent.  315,  321.    i  Mod.  175*    Z  Lev*  iio»  133, 145* 

i8q.  409.    I  Sid.  337.    t  Sid.  io2(«    Cart.  z.   1  Lutw.  670.    3  I^V.  113,  xi5*    I  ^Stfu^^ 

S16.    s  Show.  S$,  56. 


Term. 


<    4§    ) 


Termino  P^fchae, 


ANNO 
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Newman  againft  King^rby.         , 

■ 

APIIOHIBITION  was  prayed  ^nd  graated  upon  P«>hib5tion  to 
a  Suit  in  the  Ecclefiaftical  Court  by  a  Parfon,  for  *?"iL**'^/t 
calling  h\m,Fool,  Afs  and  Goofe,    for  thefe  arc  only  aWom 

Words  of  heatj  and  do  not  touch  hin^  in  hi3  Profcf-  s-0  3iub.23% 

•  •    • .  .  ..        .      f  , 


iion- 


JRfe/bW  againft  tbe  Eafi-India  CSqinpany,  NortJiey^ 
J.  S.  and  Willoughby^  by  Biglijb  Bi^l  in  tlio 
xxchequer-Chamber. 

J^ORTME  T  tnd  y.  ^Sf.  feverally  ivtcd  lateman  to  iMerchamt 

Outlawry  before  Judgment;  and  J?«fr/7w«  having  }"^»*^R stock 
jool.  Stock  in  the  Eaft  tiidia  Company,  and  that  found  /^/l^comrti- 
by  Inquifition,  the  King  made  Seifure  thereupon,  and  ny,  outlawed; 
then  granted  it  to  Narihey  and  y.  5.  iu  Satisfadion  for  the  King  af- 
thcir  Debts,  which  were  by  Obligation,  with  Power  ?o^a*o^ito? 
to  fuc  in  their  own  Names.     1  he  Company  refufing  the  Outlawry 
to  transfer  the  Stock  >to  them,  they  brought  a  Bill  in  j*^«^'^^^«4" 
the  Exchequer  againft  the  Company;  uponwTiichit  ouVaw^^T'at 
was  decreed.  That  the  Company  fhould  transfer  the  .-"-nother'sSwit, 
Stock  to  Northey  and  J.  S.  which  accordrngly  thcv  did  i:."^^^^  *^« 

Ttr^'^     r  t:         *^'  r    i.-     tn  9 -^  ,     v-/  vi*u   King  grants 

upon  a  Writ  oi  rrxecution  of  this  Pecree,  and  entered  theKaate, 
their  Names  in  their  Books,  and  ftruck  out  the  Name  ^^-  C>i  who 
of  Batman.     ^.  S.  affigned  his  fntereft  to  IVillcv^^hhy,  vfdl^uV^ 
and  he  was  by  the  Company  entered  in  their  Books  for  s/&:  sj. 

his  » ^^^^'  ^9a- 
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%  Rac*  Abr. 

61. 

or  the  KiQs's 
Intereft  in  the 
mate  of  one 
outlawed. 
Vfric  1  Jo. 

I  Lfv.  8,  3J. 
1  Vent.  193. 
I  Salk.  16&, 
109. 


bis  Share,  Afterwards  BaUman  rcvcrfed  the  Ootlawry, 
and  Northsy  went  on  with  his  Adion  agaiuft  him,  and 
obtained  Judgment,  but  no  Eicccuuon.  *  The  King 
granted  to  BaUman  a  Reftitution  de  omnibus  quibus  luAis 
non  ejl  refpmfum.  '*  Then  Pinfold  having  a  Debt  due 
to  him  by  BaUman  upon  Obligation,  fued  him  there- 
upon, and  had  Judgment,  and  outlawed  him  after 
Judgment.  And  then  the  King  granted  this  500 1. 
Stock  to  Pinfold^  as  he  had  before  granted  it  to  Narlhey 
and  y.  S.  and  the  Company  refuting  to  admit  him 
Creditor,  he  brought  his  Bill  againft  the  Company, 
Ncrihejy  J*  S.  and  fFUloughhy,  by  which  and  upon  a 
crofs  Bill,  and  by  the  Anfwers  and  Depofitions,  thift 
whole  Matter  was  difdofed.  And  the  Court  held  and 
decreed,  Firfl,  That  the  Stock  was  well  transferred 
by  the  firfl  Grant  which  the  King  made  to  NortJuy  and 
%  5.  and  was  not  reftored  by  that  Grant  which  the 
King  made  de  omnibus  de  quibus  nobis  non  efi  rtffonfum^ 
For  the  King's  Grant  was  executed  by  the  Transfer  of 
the  Stock ;  and  fo  the  King  anfwered  as  to  that* — 
Sicondfyy  They  made  no  Diffcrencei  between  Outlawries 
before  and  after  Judgment.  Thirdly^  They  made  no 
Difference  between  the  Cafe  of  JViHaughby^  who  was 
Affignee  to  the  King's  Al&gnee,  and  Northey,  who  was 
the  King's  immediate  Aifignee*  Fourthly,  Notwith- 
ftanding  that,  Northey  after  the  Reverfal  of  the  firft 
Outlawry,  fued  and  obtained  Judgment  againft  Batmum, 
yet  they  held  no  Difference  between  his  Cafe  and  the 
Cafe  of  JVilloughbyj  but  that  both  of  them  fhould 
re^in  the  Proportions  at  firft  affigned  to  Northey  and 

J-s. 


.    f  . 


«.•  i 


Starling  againft  Turner. 


Cile  for  deny- 
ing a  Poll  in 
chufhig  a 
Bridgmafter. 
S.  C  S  Keb. 

1  Vent.  206, 

2  Vent.  25- 
Vide   poft, 
114,  a5o. 
Vide  6  Mod. 
45. 


CASE,  and  declares  that  by  the  Cufiom  of  London^ 
the  Bridjge-mafter  is  chofe  by  plurality  of  Voices 
of  the  Freemen,  and  that  if  the  Eleclors  arc  fo  diyidcd, 
that  the  Majority  cannot  be  known  by  the  View,  that 
the  Mayor  ought  to  grant  a  Poll ;  and  that  Starling 
being  Mayor,  where  upon  the  £ledi»n  the  Majority 
could  not  be  known,  refufed  to  grant  a  Poll  to  Turner^ 
a  Candidate  at  that  £1^6lion9  by  which  he  loft  the 

Office. 
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Office.    Aftet  Vcrdift  and  Judgment  for  Turner,  Plain-  «  ^id.  M. 
tiff  in  the  Common  Pleas,  Error  was  brought  in  B.  R.  j  Da&v.  205. 
and  affigned  for  Error,*  That  the  Aflion  lies  not,  be-  Piowd.  lao, 
caufe  it  is  not  fhcWn  that  he  had  been  eleacd  if  a  Poll  l^^  *°;f'^ 
had  been  granted.     Sed  nan  Jlloeatur.     For  the  Mayor  504. 
did  not  do  his  Duty,  and  *tis  faid  by  that  he  loft  the  Want  of 
Office,  which  after  Verdia  is  fufficient :  And  of  that  p[*,TiS^  of 
Opinion  were  all  the  Judges  of  the  Common  Fleas,  Votes  cured 
but  FtfttfAa»  Chief  Juftice.  fTj^'i  t"^ 

^  tfotey  It  was  not  a  C(ueftion  in  either  of  the  two    '*  P.  51 
Courts,  Whether  an  A^ion  of  the  Cafe  would  lie,  for 
the  bare  denying  or  refilling  of  a  Poll,  and  returning 
unother  i    But  this  feemed  to  be  admitted  by  both 
Courts. 


G 


Watts  againft  Bymes. 

ASE,  for  faying  to  the  Plaintiff,  Tcu  are  a  Tick-  Pick-nocket, 
,^_^  focket,    you   ficked  my  Pocket,    and  took  away  my  notaaionabie. 
Money,  and  I  will  jujlijy  it.     The  Defendant  juftified  vide«s2k?** 
for  other  Words,  and  traTerfed  the  Words  as  here  laid :   694,  69s* 
The  Plaintiff  maintained  the  fpeaking  of  the  Words, 
as  here  laid,  and  Iffue  thereupon,  and  Verdift  for  the 
Plaintiff.     But  by  the  Court,  Judgment  was  ftayed, 
becaufe  the  Words  themfelves  are  not  a^ionable,  and 
therefore  the  Plaintiff  cannot  have  Judgment  notwith- 
fianding  the  Juftification. 


Term. 


*  • 
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Term.  Sanct.  Trin. 
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Whaley  againft  Tankard. 

T*»»nt*>r  9^  TT^JECTMENT,  upon  Not  guilty,  and  a  lois^ 
r^foto^  -C^  Special  VcrdiA  found  at  Tork  Aflizes,  the  Cafe 
Jcvles  a  Kne  ^^»  A  Settlement  was  made,  by  Covenant  to  ftand 
aaddies:  u«  fcized,  after  divers  other  Ufes.,  totheUfe  oi  Charles 
So  Reverfioo     Maynd  for  Ninety-ni»e  Years,  if  )M-live  fb  long,  the 

Biall  have         t»-i  ^.  rt.«-r-i-  i-  ^^     i 

^vt  Years  Remainder  to  two  Strangers  for  his  Luc  to  preferve  the 
after  his  Contingent  Remainders ;  Remainder  to  the  firft,  and 

S^fa!^^^  fo  on  to  the  tenth  Son  of  CharUs  in  Tail,  the  Remain- 
S.  C.  2  Vent,  der  to  Edmund  Maynel,  Father  of  the  Leflfor  in  Tail, 
^1'  the  Remainder  to  the  right  Heirs  of  the  Covenantor. 

«  v"i.*^  All  the  precedent  Eftates  being  fpent,  Charles  the  14th 
^Keb.  37^  of  O^ohcTy  J  656.  enfeoffed  the  Defendant,  and  in  HHL 
||K«l).3p,  1656.  levied  a  Fine  to  him',  Edmund  Father  of  the 
V>  ^^^'  Leffor  being  then   aliye,  and  of  full   Age.     Edmund, 

Father  of  the  Leffor,  died  the  8th  of  March,  166 1, 
leaving  the  Leffor  then,  and  ftill  under  the  Age  of  one 
and  Twenty.  Charles  died  the  iSth  of  Augu^^  1664. 
without  Ifiue  male,  leaving  a  Daughter  ftill  alive. 
And  the  Leffor  entered  and  demifed  to  the  Plaintiff,  and 
the  Defendant  ejected  him ;  and  the  Queffiou  was. 
Whether  as  this  Cafe  is,  the  Leffor  fhall  have  five 
Years  after  the  Death  of  CAtfrfej  to  avoid  the  Fine  ? 
f'or  fp  the  Leffor  bei^ig  then  and^  flill  an  Infant,  the 

Leffor 


trim  24  Gff-.  tl.  *  k  R: 

iL't^oT  is  wetl'  m  Point  6f  Tme  to  atoid  the  Pine. 
Or,  if  the  Entry  flionld  hot  have  been  made  wrthi/f 
fit'C  Ytars  afttr  the  Fiire  levied  ?  For  then  the  Right  of 
Eiitry  is  \trithiii  the  five  Years  attached  in  the  Father, 
and  fo  the  five  Years  paffed,  and  the  Sons  bani?d.  .  - 
This  Gafe  *  ivas  argued  at  Bar  by  Zbvinjt  for  tiie  *  P-  53 
Plaintiff,  and  Wefton  for  the  J^efendam.  And  for  the 
Plaintiff  it  y^as  faid,  That  if  Chatks  had  been  Tenant 
for  Life,  he  in  Rcmtiihder  would  have  had  five  Years 
after  the  Death  of  Charles  theCoriufor,  as  is  held  in 
Moiyr,  fU  19c;.  3  Cr^.  254.  Hid.  zig.  3  Cro.  Sahiri 
And  ClaYlt%  Cafe^  9  Go.  Podger'^  Cafe,  2  Cb.  Injl.  519- 
Though  it  is  true^  he  might  have  entered  for  the  For- 
feiture in  the  Life  of  Tenant  for  Life,  yet  he  is  not 
bound  to  enter,  but  fhall  have  five  Years  de  novo  allowed 
him,  after  the  I>eafh  of  Tenant  for  Life,  withiti  th^ 
fecond  Saving  of  the  Statute  of  4  /f.  7.  which  fave^ 
future  Rights;  and  the  Title  which  comes  by  the 
Determination  of  the  Eftate  for  LJfe,  is  allowed  to  be 
a  new  Right  wifhin  this  Saving,  which  firfl  accrues  td 
him  in  Remainder  after  the  Death  of  Tenant  for  Life, 
iut  Coke  in  Podger's  Cafe,  and  Cailin  in  Plotuderis  Com- 
ment. 374.  a.  fay  it  b  otherwife,  where  Tenant  fof 
Years  leVy  the  Fine ;  but  the  Entry  muff  be  within  five 
Years  after  the  Fine  levied,  for  in  that  Cafe,  he  in 
Remainder  hath  a  prefent  Right  to  maintain  an  Affife 
for  the  Diifeifin,  done  unto  him  by  levying  the  Fine. 
/Ind  in  this  Cafe  it  may  be  urged,  as  indeed  it  is  true, 
^h^i  Charles  is  ho  more  than  Tenant  for  Years,  de- 
terminable by  his  Deaih.  But  to  this  it  was  argued  for 
the  Plaintiff,  That  there  arc  no  Words  in  the  firft  or 
ffecond  Saving  of  the  Statute  to  warrant  this  Diverfity, 
nor  are  there  any  mention  there  of  FrechoW,  or  Chat- 
tels ;  but  the  firft  Saving  of  the  Statute  faves  prefent 
Rights,  and  the  fccond  Saving  faves  future  Rights,  fo 
itd  the  Entries  be  inad^  withirf  five  Years.  NoMr  when 
Tenant  for  Life  levies  a  Fine,  he  in  Reverfion  or 
Remaimler  hath  a  prefent  Right  to  enter  for  the  For- 
fcituTc,  a3i  well  as  if  Tenant  fox  Years  le'fries  a  Fine^ 
And  in  this  Gafe  he  in  Remaiftdet  hath  alfo  a  new  Right 
of  £nk7  when  the  ^ate  determines,  as  much  as  in 
«hc  Cafe  of  Teitem  for  Life-f  If  Tenant  for  Life  ht 
Aifleifedj  and  %  Fin«  levied  by  the  Diffeifor,  it  is  true 
i#  m  Rem»indet  ctnnot  hvit  an  Aflifea  becsufe  the 

Right 
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Itigbt  of  Freehold  remains  in  the  DifTeifee  ;  but  wheti 
the  Fine  is  levied  by  the  Tenant  himfelf,  there  is  Diffe- 
rence between  Tenant  for  Life,  and  Tenant  for  Years; 
in  both  Cafes  it  is  a  Forfeiture,  and  he  in  Remainder 
or  Reveriion  may  enter,  and  bring  his  Ai&fe  immediately. 
And  the  true  Reafon  why  the  Reverfion  or  Remainder 
IS  not  barred  in  both  Cafes,  is  becaufe  they  are  dry 
♦P»  54  Eftates,  which  yield  no  Suit  or  Service  until  the  *  De- 
termination of  the  particular  Efiates,  fo  that  there  is 
nothing  to  attrafl  the  Attention  of  him  in  Remainder 
or  Reversion,  and  make  him  regard  the  EAate.  And 
Farmer^s  Cafe,  3  Co.  though  it  had  other  Ingredients 
in  the  Cafe,  as  continual  Payment  of  the  Rent,  and 
alfo  a  Coiuinuance  of  Folieffiou,  yet  in  the  principal 
Matter  'tis  a  Judgtoent  in  Poiijt  for  this  Cafe.  For 
the  Payment  of  the  Rent  there,  when  no  Rent  was  to 
be  paid,  cati*t  make  a  Difference ;  neither  can  the  Con-^ 
tinuance  of  Pofleffion  make  a  Difference,  for  in  the 
Cafc  as  it  is  put  3  Cro.  2^54.  there  was  a  Render  in  the 
Fine  to  a  Stranger*  But  the  better  Reafon  in  Farmer^s 
Cafe,  is  the  Breach  of  Truft  and  Confidence  between 
the  Leffbr  and  Lefiee,  and  that  the  Statute  meant  not 
to  enable  any  one  to  levy  Fines  that  was  not  enabled 
at  Common  Law.  And  at  Common  Law  it  was  a 
good  Plea  to  the  Fine  of  Tenant  for  Years,  fortes 
finis  nihil  hahuerunt :  5  Co*  5.  Saffin^s  Cafe.  And  al- 
though the  Fine  and  the  Feoffment  in  this  Cafe  were  at 
feveral  Times,  yet  being  both  made  to  the  fame  Perfon, 
and  to  the  fame  Ufes,  they  make  only  one  Conveyance, 
and  one  Forfeiture,  i  Co.  CromweVs  Cafe,  and  i  Cro* 
Salvin  And  Clark^s  Cztc.  It  was  alfo  fa  id  and  agreed 
by  all.  That  the  Remainder  to  the  two  Strangers  for 
covenant  the  Life  of  Charles  was  void,  they  being  not  of  Blood 
^tVreof  *^  to  the  Covenantor,  and  fo  it  was  no  Forfeiture  as  to 
oncwhoisnot  them:  And  laftly.  That  the  Warranty  in  the  Fiuc 
of  the  BlDod>  could  be  no  Bar,  it  being  defcended  upon  the  Son  of 
Vlik  Poft,  ^^^  Conufor.  To  which  ff^e/lon  anfwered.  That  the 
75,  to  78.'  Feoffment  being  made  before,  and  the  Fine  levied  after, 
though  both  to  the  fame  Perfon,  takes  off  the  Excep- 
tion of  partes  finis  nihil  hahterunt.  And  this  Hale  Chief 
,  Juftice  agreed,  and  faid.  That  though  in  railing  Ufes, 
and  making  Conveyances,  Fines,  Feoffments,  Bargain^^ 
Sales,  ^c.  may  be  one  Conveyance,  as  in  CromvftH 
Cafe,  yet  in  ret  veritate,  a  Freehold  is  conveyed  to  the 

'  Feoffee 
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Feoffee  immediately  by  the  Feoffment ;  and  fo  fariei 
-^nis  nihil  habuerunt  cz.Ti'i  be  pleaded,  fot  thfe  Freehold 
was   in  the  Conufee  by  the   Feoffment^    though   the 
Conuforhad  nothing.     Then  JVeflon  faid.  That  this 
Feoffment  made  by  a  Leflec  for  Years,  who  had  no 
Right  to  make  Livery,  was  a  Thing  of  noloxiety,  of 
which  Tenant  in  Remamdcr  ought  to   take  Nbtite : 
Otherwife  of  Tenant  for,  becaufe  he  hath  Power  to 
make  Livery,  and  hifreupon  would  have  maintained  the 
Difference  of  Coke  in  Podger's  Cafe,  between  a  Fine  by 
Tenant  for  Life>  and  Tenant  for  "*  Years,  relying  alfo     *  P*  55 
upon  the  Feoffment,  and   the  Fines  being  made  and   Feoffmem, 
levied  at  feverkl   Times.     But  Haie  faid.  This  would   Fine,  Reco- 
not  make  a  Difference;  for  fo  it  was  in  Farmer's  Cafe,  ^"^i  ®^'  *^ 
and  to  this  Purpofe,  both  are  to  be  looked  upon  as  on«*Affttraiice, 
one  Conveyance  to  defraud  him  in  Remainder  :    And  ^^-  to  what 
Lc  faid  there  could  be  no  Difference  between   a  Fine  '*®^' 
levied  by  Tenant  for  Life  and  Tenant  for  Years,  and 
the  Reafon  why  in  neither  of  thefe  Cafes  a  Fine  ftall 
bar  b,  for  the  Truft  and  Privity  which  is  between  the 
Z^efiee  and  him  in  Remainder,  that  no  prejudice  be  done 
by  fuch  A«Sls :  And  that  the  Opinion  of  my  Lord  Coke 
^vas  to  be  queflioned ;  and  the  Opinion  of  Catlin  was, 
that  it  is  the  faihe  both  in  Cafe  of  Tenant  for  Life  and 
Tenant  for  Years^  which  is  contrary  to  all  the  Books 
before  cited :  All   which  was  agreed  by  Twy/den,  but 
upon  the  Importunity  of  IVeJlvn,  to  be  farther  heard, 
Adfornatur*  Sed  fofiea^  no  one  appearing  to  argue   it 
'  farther  in    Hilary  Term,    Judgment    was    given    for 
the  Plaintiff   by  Hale,  Rainsford   and  Wyl£f,   abfent 
Twyfden* 

Writ  of  Error  was  brought  upon  this 
Judgment,  but  before  it  came  to  be  argued,  the  Deed 
^ade  in  the  Time  of  King  fames  the  Firft,  and  leveral 
Times  viewed  heretofore,  and  now  found  in  this  Spe- 
cial Verdift  as  a  true  Deed,  was  at  laft  upon  a  Trial 
at  Bar  in  this  Court,  found  to  Ite  a  forged  Deed,  as 
appears  hereafter  in  Eajler  Term  25  Car.  2.  for  another.  Vide  ante 
Part  of  the  ftme  Eftate;  upon  which  there  was  no  f!^'^^<; 
&rther  Proceeding  upon  the  Writ  of.  Error-     And  in      *     ^^' 
,  Truth,  at  the  Trial  at   York,  the  Defendant  flood  not 
much  upon  proving  the  Deeds    being  confident  the 
Matter  of  Law  was  for  him. 

Thom^^ 
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tJion^fin  agaiall  SuHen 

Admialftra^  A  jffAN  makes  his  Willj  and  thereby  gives  2000 1. 
^iS^roi  "*  -^  ^o  bis  Daughter^  and  the  Refiducof  his  £ftare 
kin,  there  be<-  after  Dcbts  aod  Legacies  paid^  to  his  Wife^  and  makes 
L^i^^'  ?'  *•  ^''^  J^^coioTj  and  dies  ;  J.  S.  died  Imcftate,  and 
thet  rcvoca-*"  ^^^  ^^  Ycars  after,  do  one  fucd  Adminiftration.  At 
bie>  1a(^  the  Daughter  fued  out  Adminiftration  </r  Am  J  ««jt, 

s.  czKflH^     y^^  j^j,^  Cq  continued  four  Years,  and  during  that 

X  Vent.  %i}V  Time  obuined  divers  Judgments  and  Decrees  as  Adnu-^ 
vide  pjft,  90,  niflratrix.  And  now  the  Wife  being  refiduarjr  L^atee^ 
st^e  ^%  lot.  ^^^^  ^^^  Daughter  into  *  th€  Eccleliaftical  Court  to 
AiieyA  «6,  56^  have  this  Adminiftration  repealed  and  granted  to  her^ 
^^  ^^-  ^  which  the  £cclefiaftical  Court  being  ready  to  do,  the 
^^^  ,^^^  Daughter  prayed  a  Prohibition,  furrailing,  there  was  no 

jVeat.!si;»  Refidiie.  flirf^Chief  Jufticefaid,TheReafonwhyAdmi- 
**9j•  niftratfon  granted  to  the  next  a<-kin,  was  not  revocable 
'  ^  after  the  Statute  of  ft  8-  is,  becaufe  it  is  intended  that 
*  P*  $6  fach  Adnriniftrator  fhould  have  the  whdk  Refiduc  to  his 
own  life ;  and  upon  this  Account  the  Ordinary  cottld 
not  grant  Diftribution,  nor  obligb  the  Adminiftrator  to 
diftribute,  till  the  Law  was  altered  by  the  late  Statute* 
But  that  has  not  altered  the  Cafe  yet,  where  there  is  a 
rctidoary  Legatee,  for  the  refiduary  Legatee  being  to 
have  the  whole  Surplafage  by  the  appointment  of  the 
Tcftator,  and  the  Adminiftrator  nothing;  he  held. 
That  Adminiftration,  though  granted  to  the  next  of 
Kin,  might  be  revoked  and  granted  to  the  xelidirsry 
Legatee.  But  it  being  here  alledged  that  there  is  no 
Reiidue,  whether  that  takes  away  this  Power  of  Revo- 
cation Carta  advifare  vtdu  And  afterwards  Dr.  WaUgr 
argued  and  affirmed,  that  by  their  conftant  Praflice, 
wliete  there  is  a  refiduary  Legatcee,  Adminiftration 
granted  to  the  next  of  Kin  is  revocable  and  grantable 
to  the  refiduary  Legatee,  though  there  be  not  at  prefeat 
any  Rcfid-ue,  becaufe  of  the  Poffibility  that  a  Refidue 
may  ftiH  happen;  and  cited  the  Counted  of  Peterhorough*s 
Cafe  to  be  fo  fentcnced.  But  Dr.  Meters  for  the 
Daughter,  denied  their  Praflice  to  b^  fo;  and  cited 
Bmtcfn!^  €afc,  as  ientenced  contrary^  there  beina  no 

Rendae 


R«fidtieiit'pTe£itft.    Afterwards  the  Parties  agreeing  in 
Coartj  the  Cafe  was  BOt  judicially  determined* 


Sclkm  Sigsinik  Lee. 

COVENANT  upon  a  Charter  Party,  between  Bolton  covenant  »V 
Owner,  and  £/*  and  Morgan  Merchants,  Frcigh-  and* l\^«d*c: 
ters  of  a  Ship,  by  which  Bolton  lent  thottc  the  Ship  to  of  the  other,  * 
freight  a  Voyage  to  Guinea,  for  48  L  fer  Month  :  And    ^J^j*'' 
it  was  mutually  covenanted  between  the  PaitJes,  ^  ^^riais  aft 
pigmlAet  eorum  modo  /entente,  and  then  followed  divers  AAion  ag?4nft 
Covenants  concerniog  Ship  Tackle,  and  performing  f  *c.°i^kcb.  • 
the  Voyage,  and  then  a  Covenant  for  *  Payment  of  39. 30, 
Pveight,  vijg,  when  the  Ship  arrives  at  Guima,  that  the     ^n  p    ^ 
Freight  then  due  ft^ould  be  paid  in  England  upon  Notice         -^*  5  r 
of  the  Arrival,  and  when  (he  arrives  in  England,  that 
all  which  ftiould  be  due  from  the  Time  of  the  laft  Pay** 
ment,  was  to  be  paid*    And  fets  fonh.  That  &t  fuch 
a  Time  the  Ship  arrived  at  G^iinea,  and  that  fix  Months 
and  ten  Days  were  then  pafled,  which  came  to  fo  much^ 
whereof  Notice  was  given.     And  that  afterwards  at 
fuch  a  Time  the  Ship  arrived  in  England,  and  that  then 
Freight  at  the  Time  of  the  laft  Payment  for  fix  Months, 
and  the  Freight  fince,  came  to  287 1.  4s.  and  that  the 
Defendant  bad  not  paid  any  of  the  Sums.    The  Defen* 
daat  demurred  4  and  took  two  Exceptions  to  the  De« 
daration,  i.  That  the  Aflion  is  brought  only  againft 
one  of  the  Merchant3>  and  not  a^ainA  both  ;  and  the 
Covenant  between  the  Parties  is  mutual ;  neither  does 
the  Covenant  fox  them  &  quemlibcl  forum^  make  it  dis- 
jttn£Hve  between  the  Patties  of  both  Sides,  but  leaver 
it  joint  of  the  one  Part,  and  feveral  of  the  other,  aa 
the  Duty  itfelf  is,  which  oug^t  to  bt  paid  by  both  the 
Defendants,   each  having  an  equal  Benefit;  aad  the 
^mUhet  eamm  (ball  be  referred  to  the  Plainliff  only, 
who  is  the  fole  Party  of  the  one  Side.    Sed  n^n  alkmtur  ; 
The  Covenant  being  between  them  H  quemlihet  eorutn, 
is  joint  and  feveral  of  both  Sides.    2*  It  appears  by 
computation,  Tha^  the  Plaintiff  demands  more  than 
his  Due  upon  the  firft  Breach  by  30  s.  and  lefs  than  is 
line  upon  the  fecond  Breach  by  16s.:    And  thou^  the 
Arft  may  perhaps  b^  cured  by  the  Jury's  finding  lets,  or 
Panxll.  E  the 
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the  Plaiatiff^s  Releafe  of  the  Overplus;  fet  tJiis  Desiil^ 
of  le{s  than  is  due^  is  a  Fault  incurable  >  So  b  2  Cro. 
247*  Addertan  agaioft  Dfiiflotr,  in  AjfumffiU  P9fh.  209. 
Zdt'k>  175*  ^O'iif  214-  ffob.  88.  Latchlow  agaiaft 
TamUnfcn  &  ibidetH  89*  foi/jy  agai&ft  Goad^  all  in 
Ajfum'ffit^  from'^tKich  Covenant  cannot  difier,  for  all 
is  to  be  recovered  in  Damages  in  both  Cafes.  And 
Chtwarthie's  Cafe^  i  Cro^  in  Anauity^  and  Bmfy  and 
Offord's  Cafe»  ibid*  in  Debt,  and  HiiL  21  &  22^  of  thia 
K^ng  inter  Hulm  and  Saunders  in  Debt.  Of  the  other 
Side,  for  the  Plaintiff  were  cited  2  Cro.  j.9B>  529.  that 
it  is  good  in  other  Adions,  ikh:  in  Debt#  Hale  Chief 
Jufttce  took  a  Differeniie  between  this  Cafe  of  Covenant 
and  Debt.  And  heldy  That  after  Verdid  jt  is  an- 
quefiionably  cured,  though  upon  grneral  Demurrer  it 
would  be  doubtful^  but  upoii  a  Special  Demurrer  it  is 
clearly  naught,  and  *  gave  Rule  fpr  Judgment  ^& 
fuerenti'y  faying  the  Defendant  might  move  it  in  Arreft 
of  Judgment,  after  the  Writ  of  Inquiry,  if  he  thought 
good:  But  it  was  not  moved,  and  10  Judgment  pafled 
abfolutely  for  the  Plaintiff.  Sir  William  Jones  Couniel 
for  the  Plaintiff^  Levinz  for  the  Defendant. 
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iOng  againft  Mel/ing.- 

E 'EJECTMENT,  and  upon  Non  culf.  a  Special  Ver- 
]s  dift,  wherein  the  Cafe  was,-  Robert  Melting  feiied 
in  Fee,  devifed  to  Bernard  MelUng  for  Life ;  and  after 
his  Death  to  the  Iflue  of  his  Body  by  a  fecond  Wife, 
(he  baring  at  the  Time  of  the  Oevifc  another  Wife) 
and  for  default  of  fuch  Iffiieto  John  MetHng^  theLeflbr 
off  the  Plaintiff;  Provided,  that  Bernard  may  mak«  a 
Jointure  to  his  fecorid  Wife  for  her  Life,  and  died. 
Bernard  entered,  and  during  the  Life  of  bis  firft  Wife 
fullered  a  Common'  Recovery  to  the  Ufe  of  htm  and 
his  Heirs;  his  faid  Wife  died,  and  he  afterwards  mar-* 
ried  the  Defendant,-  bis  fecond  Wife ;  and  covenanted 
to  ftand  jeifed  to  the  Ufef  of  himfelf  and  his  fecond 
Wife  for  their  Lires>  Remainder  to  the  Heirs  of  their 
two  Bodies :  Remainder  to  the  right  Heirs  of  the 
Survivor  of  them,  and  died  without  Iflue,  and  the 
Defendant  his  fecond  Wife  entered  ;  upon  whom  Jokm 
Melting  th6  Reaaixider  Man  in  the  Will  naaotcdy  entered 

and 
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and  demifed  to  the  Plaintiff.    This  Cafe  was  argued  by 
CoUtnan  for  the  Plaintiff,  aiid  LevUz  for  the  Defendant, 
and  three  Points  were  made.     i.If  Bernard  took  an 
Eftate  Tail  in  Pofleffion,  or  only  an  Eftate  for  Life,  the 
Remainder  to  his  Iffiie  ?     a.  If  he  took  only  art  Eftate 
for  Life,  and  that  forfeited  by  the  Recovery,  yet  whe*- 
ther  or  not  his   Power  to  make  his  Wife  a  Jointure, 
does  ftill  remain  ?     3.  Admitting  the  faid  Power  to 
remain,  whether  it  has  been  well  executed  ?  Colemart 
ai^ed  he  took  only  an  Eftate  for  Life,  by  Reafon  of 
the  exprefs  "Words  in  the  Will,  and  cited  WHde^s  Cafe, 
6  Co,  refolved  by  all  the^  Judges  of  England:  A  Devife 
to  Baron  and  Feme  for  Life,  and  after  their  Deceafe 
to  their  Children,  they  having  at  that  Time  Children, 
is  only  to  them  for  Life,  Remainder  to  their  Childress 
for  Life.    And  it  is  there  faid,  *  That  in  a  Devife  to  a 
Man  for  Life,  and  after  his  Death  to  his  Children,  the 
Children  take  by  Rcmaimler :  And  4  Elix.  Benlo§  was  ^vt^t* 
cited,  and   I   RoL   837.     Devife  to  one  for  Life,  Re-  iBulft-aip. 
mainder  to  the  Sons  of  his  Body,  and  if  they  alien,  to  \^\^ . 
fais  Daughter,  refolved  the  Father  takes  only  an  Eftate  836!  837. 
for  Life:    And  1   Co.  Ref.  Archer's  Cafe,  a  Devife  to  Mo.is,4«*. 
Kobert  for  Life,  and  after  his  Death  to  the  next  Heir  l^lgtjls^j! 
male  of  his  Body,  and  the  Heirs  male  of  the  Body  of  Dyer  izz, 
fuch  Heir  male,  is  adjudged  an  Eftate  for  Life  to  Robert.  JJ3^  ^^**  ^^' 
a-  He  argued,  That  the  Power  to  make  a  Jointure  was  cro.  inx. 
forfeited  and  extinguMhed  by  the  Recovery,  being  npt  «48. 
a  bare  Power,  but  a  Power  coupled  with  an  Intereft;  ^?*/^  .- 
like  Aaanys  Cafe,  and  Digg's  Cafe,  i  Co.  Rep.     3.  He  {o^.       '^^' 
urged.   That  this  is  not  a  good  Execution  of   the  Ow.a9,i4o» 
Power,    admitting  it  not  to    be    extinguiflied  :   For  Wt-^^^P*  ^ 
ffl.  The  Privity  of   Eftate,  upon  which  the  Power  fYion.  5r» 
depended,  is  tolled  by  the  Recovery:  .And  2d.    He  %ii»**7' 
having  nothing  of  the   old  Eftate  left  in  him,  out  of  l^"^'*^^" 
which  the  Ufe  could  arife,  it  muft  arife  out  of  his  new  6  Co.  i^« 
Eftate  gained  by  the  Recovery,  which  is  now  avoided  9  co.  wr- 
and  deftroycd  by  the  Entry  of  Vohn  in  Remainder.  J^c^^Js.*. 
Levinz  e  contra ;  And  i  ft.  he  argued.  That  Bernard  took  Cro.  Car* 
an  Eftate-tail  executed  in  him,  and  the  Iffue  by  the  **i,^^'^ 
fecond  Wife  could  not  make  it  a  contingent  Eftate.  415^447^ 
For  a  Gift  to  a  Man,  and  the  Heirs  of  his  Body  by  the  448]  695. 
Wife  of  another  Perfon,  is  not  a  contingent,  but  a  J^^'/^^^^*' 
pr^ent  Eftate-tail  in  the  Donee-    Co.  Lit.  120.  i.  1S4.  j  Lev*  70.* 
a*   Plowd.  Com*  35-  tf«     And  as  to /f^/A<*s  Cafe,  where  3  Mod.  81. 

E  2  it  ^^  "^« 
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it  is  faid,  s  t>etife  to  a  Man  and  his  Wife^  And  afiet 

iheir  I>eath  to  their  Children,  they  hating  then  no 

Children,  that  the/ Children  after- born  may  uke  by 

lK.cmainder;  the  Point  \ras  not  judicially  befoiv  ibi 

Courts  but  an  cUter  diShtmi  and  in  Binloe,  4  £lis. 

Pajek*  30*  the  Cafe  appears  to  be  thus :  A  Perife  to 

William  his  Son  for  his  Life,  and  after  his  Death  to 

hb  Men-children,  and  yet  adjudged  an  £ftate-ta<l  2  fo 

that  the  Ca(e  cited  by  my  Lord  Coke  to  maintain  his 

Opinion  is  contrary  to  his  Opinion.    And  the  fame 

Cafe  is  reportied  i  Anderf^  fUciu  no.  without  making 

any  Di&rence,  whether  he  has  then  Men*children,  or 

'  Hot.    And  as  to  the  Cafe  i  RoL  it  there  apV>^red  the 

Derifor^s  Intent  was.  That  the  Father  (bould  be  oaAf 

Tenant  for  Life,  the  EAate-tail  to  the  Son,  for  that 

the  Oaufe  to  reftrain  Alienation  is  added  ouly  to  the 

Efiateof  the  Son.    And  as  for  ilrcA^'s  Cafe,  there 

flie  Words,  To  tie  Heirs  nudts  of  the  Body  of  the  Hiir^ 

to  there  added,  manifeft  his  Intent  to  exclude  Robert 

^p^  ^    the  Father  from  *  having  having  any  Eftate  of  Inheri- 

Twu  jeL  «i    ^^^^ '  He  alfo  cited  i  Roh  839.  5,  4.  a  Devifc  to  Rofk 

jJJ^Ycil^    ^^^  ^^^i  *nd  if  fhe  marry  after  his  Death,  and  hath 

1  Vent.  \^    Heirs  of  her   Body,  that  the  Heirs   (hould  have  the 

Havai.  ^,.       £ftnte :  Refolved,  Rofe  takes  an  Eftatc-uil ;  and  z  RoL 

*iN  W-       ^i'?*  *  ^^"^^^  ^^  ^'  ^^^  L^f^j  *"^  *ft^r  ^^s  Death  to  the 
Heir  of  hb  Body,  in  the  fingular  Number ;  and  yet 

refolved,  an  Eftate-tail  in  A.    And   the  Keafon  whv 

the  Word  Ijffut  in  a  Will  makes  an  Eftate- tail,  is  becaofle 

Iflne  in  a  Will  (made  by  Men  inofj  CmfiUi)  is  con- 

JlraSively  fo  be  taken  as  of  the  fame  £nbrt  with  the 

Word  Heirs.'    And  by  the  Rules  of  Law,    when  aa 

Eftate  b  limited  to  thf  Anceftor  forr  Life,  the  Word 

Heir  comim  afterwards,  cannot  be  uken  to  be  a  Word 

ide  Tdv.f.    of  Purchaie.    2.  He  argued  and  agreed.  That  a  Power 

'^  f9'  coupled  with  an  Imereft  in  the  fame  Perfon,  is  dcftroyed 

I  &5k.Ut.      ^1  ^^^  Feoffment,  Fine,  tic,  for  the  Power  is  to  be 

9MM.i96^      executed  upon  his  own  Eftate,  and  with  that  he  has 

departed  :  But  in  this  Cafe,  the  Power  is  not  %0  be 

executed  upon  the  Eftate  of  Bemmrd^  f uppoftng .  hie 

Eftate  to  be  for  Life ;  but  it  b  to  make  his  Wife   a. 

Jointure,  which  b  not  to  take  Place  till  after  hb  Death  * 

a(nd  to  charge  the  Reverlion  only,  and  fo  merely  colfai* 

teral  to  hb  Eftate  for  Life.    And  fuch  collateral  Poweis 

are  not  defttoyed  by  Feoffments,  tic.  liH.j.SL  Power 

to 
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•o  Executors  or  Truftees  to  fell  to  7*  •^'  though  their 

make  p,  feoffment  to  y.  D-  yet  they  have  Power  to  fell 

to  3^.  S.     3.  He  faid.  That  Bernard  in  this  Cafe  was 

po  more  than  aa  Tnfirumentio  convey  a  Jointure  to  the 

Wife,  and  wUen  fhe  is  in,  (he  is  in  by  t:.    '.'cv.for ;  and 

therefore  if  by  Virtue  of  fuch   a  Pow:      ♦,,.   /i  v  -     »or     ' 

fells  a  Rent  without  Deed,  the  Sale  is  good,  •:. 

Vendee  is  in  by  the  Will.    And  though  he  liaui  a  :^ 

^ade  t  greater  Eftate^han  he  ought  to  her,  yn  what 

fit  hath  fo  made  is  good  for  fo  much  as  he  was  im- 

powered  to  matce,  and  void  for  the  Rer:^ue.     Co,  Lit. 

%ili»  tf«     Where  one  doth  lefs  than  his  Authority/  all  is 

Toid:  When  more  than  he  had  Authority,  the  A6i  is  Power  «xer 

good  for  fo  much  as  is  within  his  Power,  but  void  for  ctted  in  i»ar*, 

the  reft.    Htie  Chief  Juftice  upon  this  Argument  held,  l5/?oieXl''* 

That  Bernard  took  only  for  Life ;  for  it  is  only  by  executed  in 

GonftruAion  ip  WijHs  to  anfwer  the  Intent  of  the  «h«  w^^lc 

TeftatoT,  tba^Iffues  arc  takep  asrof  the  fame  import  "^oni^fo^ 

with  Ileirs }  and  when  the  Devife  is  by  exprefs  Words  the  8o^iii» 

to  the  Father  for  Life,  it  cannot  be  a  good  Couftruc-  '•l^ 

tion  fo  to  conftrue  the  Words^  And  after  his  Death  to  his 

tffuis^  fo  as  to  deftroy  the  Effed  of  the  exprefs  Words 

beiore :  Alfo  he  held,  *  That  the  Power  was  deftroycd     •  P    57 

by  the  Recovery,  or  otberw.ife  the  Execution  might  have  * 

done  well  enough*     Twyfdfn  and  Rainsjordy  being  only 

in  Court,  inclined  to  liaUz  Opinion  m  the  firft  Point, 

but  faid  nothing  as  to  the  others.    Adjowhiatur.    After, 

Ht  another    Day,   Hafe^    upon  Coniideration  of  the 

Books,  changed  his  Opinion,  and  held.  That  Bernard 

took   an   Eftate-tail ;  but  Twyfden  and  Rainsford  held 

it  only  an  Eftate  for  Life :  But  all  three  agreed.  That  ?!?■*•& 

the  Power  w^s  extijift  by  the  Recoyery,  or  otherwife  powtrtonaii^ 

the  Execution  was  well  enough.     But  by  the  Opinion  «  Jointurt* 

erf*  $  wo  againft  Hale^  Judgment  was  given  for  the  Plain-  J*     /S^^ 

tiff,  whereupon  Error  was  brought  immediately  in  the  deftiW^^ 

Exchequer-Chamber,  where  the  Judgment  was  reverfed  9wm* 

upon  the  Point  in  Law  ;    for  there  all  agieed.  That 

Bernard  took  aa  Eftate- tail;    and    in  Eafier  Term, 

27  C^,  %.  in  Camera  Scaccarti  the  Reverfal  Wfs  pro?* 

poumied.    Living  fof  tht  Plaintiff  in  ]^nor. 


9^^ 
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Bayly  againfi  Munday. 

A  Jarfon       1?JECTMENT,  and  upon  Non  Culf.  and  a  Special 

Sr^ca«.        ^.  Vcrdia  the  Cafe  was,  A  Vicar  having  made  « 

V9hkh  u  coa-  Lcafe  for  Years,  did  after  upon  the  t  ith  of  otpUmierj 

firmed,  ^      ^{j^  gj^^  Lcafe  being  unexpired,  make  a  new  Leafe  for 

nine  b/  hit      twenty-one  Years,  to  commence  at  Michaelmas  next, 

Beith,  M  by     rendering  the  ancient  Rent,  and  more,  payable  at  four 

?  c"i*v>iit^  I^*y>  ^^  within  twenty  Days  aft^r,  which  Leafe  was 

244.  «45, 94^    confirmed  by  the  Bifliop,  being  Patron  and  Ordinary, 

3Kcb.^,        and  by  the  Dean  and  Chapter  ;  the  Vicar  died,  hia 

VB'*c?Abr.      Succeffpr  made  a  new  Lcafe  to  the  Leffor  of  the  Plaiur 

371*  sW  '      tiff,  upon  which  this  Ejectment  was  brought,  and  the 

Cdwp.  lap.       Cafe  was  twice  argued  at  Bar,  viz.     ihisTerpiby 

t^crm.Ktp.    Thurjby  for  the  Plaintiff,  and   Turntr  for  jhe  Defen- 

^49^     '  dant;  and  Hill.  %^  &  2^  by  Sit  IVilUam  ^anes  foi  tht 

Plaintiff,  and  Sir  Richard  Hardres  for  the  Defendant. 

And  after  in  Trinity  Term  Judgment  was  given  for  th^ 

Plaintiff   by  the    whole  Court,    viz.  HeSe^  Twy/den, 

Hainsjord  9ind   Wylde.    In  this  Cafe  three  Points  were 

ai^ued,  I  ft.  Whether  the  Leafe  of  a  Parfon  or  Vicar 

To  confirmed  be  void  by  his  Death,  according  to  whaf 

}s  faid,  to  be  adjudged  in  Mott  and  HaUs  Cafe,  3  Cro. 

*  P,  6z     ^pon  the  Statute  of  Naiii-refidcncef  viz.  if  Death  *  be 

"       '  '        a  Non-refidence*  within  this  Statute  ?    And  refolved  by 

a  Lctfe  "cn^*  the  whole  Court,    it  is  npt :     For  a  Non-refidencc 

derinsKentat  within  the  Statute  is  a  Non-refidence  voluntary  and 

^en^^Da  ^^    punifliable  by  the  Statute  i   but  a  dead  Man  is  not 

aftc?*§oodl^*     puniihable :    And  Non  refidence  may  be  excufed  by 

Sicknefs.    6  Cq.  Butler  and  Geodalis  Cafe,  and  Moor. 

.    fl.  609*  by  the  ]^xbibition  of  the  Ordihary.    And  in 

that  Cafe  of  Moit  and  jffale,  though  reported  by  Crokc 

%6  be  adjudged :  ^ir  Francis  Moore  fays  in  his  Report  of 

it.  The  Court  were  divided  in  Opinion  in  that  Point* 

%f  I'he  whole  Court  agreed.  That  the  Refervatlon  of 

this  Rent  at  four  Days,  or  within  twenty  Days  after, 

^oes  hot  make  the  Lea&  void,  it  being  for  the  Advan- 

Parfon  makes    ^^g^  <>f  ^^^  ^ucceiTor  :  as  fuppofe  his  Predeceflbr  dies 

a  concurrent    after  the   four  Diiys,  and*  within  the  twenty.     3.  All 

fiS£ingw      agreed'.  That  thb  Leafe  made  the  nth  of  SefUmher 

end  in  three      for  twenty-one  Years,  to  commence  at  Mich^lmas  next, 

years.  13  a'  Leafe  111  Reverfion,  arid  therefore  void  :  But  B$l$ 

'  faid.  The  iirA  -  Leafe  being  in  effc  does  not  make  this  a 

X-eafc 
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Leafc  in  Reverfion,  but  a  concurrent  Leafe^  vhich  a 
Vicar  may  make^  the  former  Leafe  being  to  determine 
within  three  Years ;  to  which  the  reft  faid  nothing, 
Twyfdat  only  fceqaiing  tp  difagree  thereto* 


Reeve  againft  Holgate. 

CAS  E,  for  faying  of  the  Plaintiff,  being  a  Malfter,  %)]^^^ 
hahens  CoUoquiitm  of  him  and  his  Trade;  Have  a  Ji theVJrmr^ 
core  of  him^  and  do' not  deal  with  him;  he  is  a  Ckeaty  and  at  E.  without 
ftfili  cheat  you ;  he  has  cheated  all  the  Farmers  at  Epping,  ^f  «'*^^**  ^' 
and  dares  not  (hew  his  Face  there ^  and  now  he  is  come  to  aaionabl«l 
cheat  at  Hatfield.     A  Special   Verdi6l  found  all  the  3  Keb.  54^ 
Words,  but  that  there  was  no  Colloquium  of  his  Trade* 
Curia.  The  Words  themfelves  fupply  a  Colloquium,  they 
;^>pear  to  be  fjpokc  of  hisTradf :  Jud|j^ent  for  the 
l^laintit^  * 

*  Betniff  againft  J^/^r.  f  R  63 

A  PROHIBITION    was  prayed   to  the  Spiritual  Mtinth^ 

Court,  to  ftay  a  Spi^  there  for  calling  a  Womai?  fJ^lS^a"'* 

JVhare ;  buf  depied  upon  Confideration,  having  beeii  womaQ^«r# 

twice  debated  both  at  Bar  aud  Benc^;  for  it  is  an  ^J^^^^fr 

lEcclefiaftical  iSI^nder,  and  examinable,  and  punilhablc  Lam.         ' 

lo    the    Ecclefiaftical    Court,    and  it  is  not  to   be  <eiXev.ix6^ 

fon^ercd  only  as  a  faying  of  ^CQlding   an4   Pai-  i^T^ij^^*' 


Fawcit  againft  Beawes  and  his  Wi£(f 

CA  S  E,  and  declarer  that  he  retained  A.  to  ferve  him  ^''^  ^'  ^^ 
a  Year,  and  that  he  went  away  without  Leave,  ^^^^^ 
and  the  Defendaiits  fatis  f denies  fS^machinantes  to  de-  parted  with^ 
prrvc  the  Plaintiff  of  the  Service  of  the  faiid  A.  reti-  ^^^  Licence, 
nuenmtli  cuftodivei^unt  the  faid  A.  licet  Jafius  requifitus  %  ^tk?t 
to  the  contrary.     Judgment  was  givcD  in  Qommuni  ite,^9. 
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lies  mgMBi 
Biroa  2nd 
Feme* 
Vide  I  Roll. 
Abr«  6.  pi'  <(, 
7.  &  ^.  V. 
I  Danv.  n, 

poft.  J45. 


<S4MC0  byBe&ult;  vhereapon  Error  was  Imra^^  and 
a£§aed,  that  the  AAion  lies  not,  for  they  did  oo 
the  laid  Servant  to  go  away,  and  he  of  hini&lf  _ 

defertcd  the  Service  of  the  PlaintifF,  and  bdng  thereby 
at  Liberty,  it  was  lawful  for  the  Defendants  to  leccife 
him.  Sed  nan  aHoeaiur,  for  the  Adion  lies  without  their 
Incitement,  they  having  Notice  that  he  was  the  hired 
Servant  of  another;  whereopoa  they  afErmed  the 
Judgment. 

JVofts,  No  Notice  was  taken  of  the  ASdfm  beiag 
brought  agaiuft  the  Hoiband  luid  Wife,  and  t 
covert  cannot  retain  or  contrad.  Bnt  pethapa 
ceivii^  and  keying  him  without  Contrad^  is  a  Trc^pafr 
of  which  a  Feme  covert  may  he  guilty,  fnScient  t* 
saaintaiu  thu  AAion  againft  her* 


♦P.  64 
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VUHam  Jiixon  againft  the  HjotdSynn.    • 

William  yuxon  prayed  a  Prohibition  to  the 
Spii^tual  Court  of  Chefiety  (hewing  that  the  Arch- 
bifhop  of  Canterbury  beidg  feized  of  the  impropriate 
Re6iory  of  Rachdalc^  in  the  Connty  df  Lancafter  and 
Diocefs  of  ChefteTj  demifed  the  fame  to  the  Lord  Syrmt 
for  twenty-one '  Yeats  (about  the  Year  i66iO  ^ho 
afterwards  mortgaged  the  fame  to  Pny,  who  was  in- 
debted to  Sir  fFiJliam,  and  went  off  to  Places  unknown > 
whereupon  it  was  enaded  bV  a  private  Ad  of  Par- 
liament»  Thit  fhi«  Mortgage  fhould  be  inTcfted  in  Sir 
JVtlUam  Jtucony  to  all  Intents.andPurpofes  as  it  was  in 
Pery:  And  that  the  Lord  Byron  libelled  in  the  Eccle* 
iiaftical  CoUit,  againft  divers  of  the  7  enants  for  Tithes 
due  after  the  faid  A£l :  Upon  which  Sir  WdJimn  yutton 
came  in  fro  interejfe  fno,  and  fet  forth  all  the  faid 
Matter' to  the  Court ;  yer  they  HCTerthelefs  proceeded 
and  gave  Sentence  againft  thej  Tenants  for  the  Tithes, 
for  which  he  prayed  a  Prohibition,  FHl  Becaufe  tiie 
faid  Court  is  not  to  meddle  with  the  ConftnuSion  of 
Afls  of  Parliament.  2  Roll.  306,  307.  Secondly^  Ad- 
mitting they  may  hold  Plea  of  a  Temporal  Blatter 
incident  in  an  Eccleliaftical  Caufe,  according  to  i%- 
Co*  65.  Fuller  and  Wifcari^s  Cafe,  yet  this  is  no  longer 
allovk  able  than  vhile  they  proc^  According  to  tbc 

/  CommoJi 
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Common  Law  in  that  Matter>  for  they  fliall  not 
be  fuffered  to  proceed  in  a^  incident  temporal  Matter 
contrary  to  the  Courfe  of  the  Common  Law.  And 
here  they  have  determined  contrary  to  the  Courfe 
of  the  Common  Law,  that  the  ReAory  in  Effeft 
was  not  well  fettled  in-Sir  iViUiam  by  the  hA  of  Par- 
liament, becaufe  they  have  given  the  Tithes  due  after 
the  faid  A£^,  to  the  Lord  Byrotu  But  the  Prohibition 
was  denied  ftr  Hale  and  the  whole  Court ;  they  agreed, 
that  the  Spiritual  Court,  though  they  may  try  Matters 
cognizable  at  Common  Law,  which  fall  in  incidemally 
where  the  Principal  is  Eccle^ftical ;  yet  they  fliall  be 
prohibited  if  they  proceed  in  the  Trial  of  fuch  incident 
temporal  Matter  otherwife  than  the  Common  Law 
would;  But  they  have  not  donefo  here,  for  the  A& 
ittfis  the  Mortgage  in  Sir  ffilHam  Jwcon^  as  it  was  in 
Tery^  and  Pery  being  but  a  Mortgagee  and  out  of  Pof- 
fcflion,  and  Byron  the  Mortgagor  in  Poflefiion,  Pery 
could  not  at  Common  Law  have  recovered  the  Tithes 
till  he  had  gained  *  the  Poffcflion  of  the  Reftory  by 
£je£lment ;  no  more  can  Sir  William  Jtucon.  But  till  «  p;  ^t 
ahe  Reftory  be  recovered  from  the  Lord  Byrotty  the  * 

Tith^  belong  to  him.  So  that  they  have  given  the 
lame  Judgment  in  their  Court,  as  this  Court  would 
have  given,  and  this  being  affirmed  here  to  be  th^ 
Gro>ufid  of  their  Proceeding  there,  a  Prohibition  was 
denied  without  putting  the  Lord  Byron  to  plead  to  the 
SuggeAion. 


Teem* 


(  «  ) 


Term.  Sana.  Midi, 


ANNO 
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SiHioe  againft  Rters  and  Buck. 

Mi*of,  te      T?  JECTMENT  upon  the  Dcmifc  of  the  Dake  of 

£lll?n^till  -r^  ^^c^'f^^^  and  Vcrdia  and  Cofts  taxed  for  thi- 
ther find  a  Defendant,  the  Plaintiff  being  not  to  be  fbond,  and 
riaintiff  ablt  the  Duke  a  Perfon  privileged  by  Parliament,  and  alfo 
tog)r  the  ^^  ^i^j^  Time  Amb^flador  beyond  Sea ;  fo  that  no  Cofla 
Vide  4  Mod.  coulU  be  had  againft  him,  the  Court  ruled.  That  the 
tf^  Duke's  Agents  IVrenham  and  TilfM,    who  gave  the 

iLd.at<^aii.  j^^^^  ^f  the  Plamtiff  to  ft//  the  Duke's  Attomcy, 

fliould  pay  the  Cofts,  dr  produce  a  Plaintiff  able  to 
pay  them,  and  committed  them  till  they  didfo* 

Tffer  and  .his  Wife  againft  Davk* 

» 

Mt  in  the       HP  H  E  Plaintifi   faed  Dmns  in  the   Eccleiiafttcal 
Spiritual  X    Court,  for  calling  Tofer,    CuokaU  and  (kichUfy 

^aWpeme  ^'^f*  whereupon  a  Prohibition  wasgran^ 
ftor  calling  the  tah  dte ;  at  which  Day  i&avt*  for  Canfe  Jhewed»    That 
Baron  Cuchld.  the  Baron  and  Feme  joining  lA  this  Suit,  no  Prohibi- 

for  thefe  Words  charge  the  Feme  with  Incontinence, 
for  which  it  is  reafonable  (he  fhould  be  allowed  this 
Suit  in  the  Spiritual  Court  to  pi^niih  a  Defamatioi^ 
which  fubjcos  her  to  Penaqce  there ;    Bot  if  the 

9uftai|d 
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Hufband  had  fucd  there  folely^  a  Prohibition  would 
have  lain,  for  he  does  not  incur  any  danger  of  that 
Nature  by  the  fpcaking  of  thcfe  Worda.  And  of  that 
Opinion  was  the  Court,  and  difcharged  the  former  ^  -^  ^ 
Rule  for  the  Prohibition ;  and  next  Term  ♦  a  Prohibi-  *  *•  07 
tian  was  alfo  denied  in  a  like  Cafe  inf  Luchin  &  Lights 
bridge  upon  the  Motion  of  PoBexfen. 


Daniel  againft  Han/lip. 

IN  this  Cafe  Hale  Chief  Juftice  faid.  That  if  a  Man  SrTul;ii. 
hath  Common  Appurtenant  to  a  Mefiuage  and  Land  Jbicf*     * 
for  certain  Number  of  Beafls,  he  may  alien  the  fame ;  Vide  t  $alk» 
mliter  if  it  be  Common  for  all  his  Beafts  levant  and  *^'»  *^' 
couchant  upon  the  Land,  he  cannot  by  his  Alienation 
fever  Chat  from  the  Land. 


Wood  againft  Kirkham, 

DEBT  upon  Obligation  conditioned  to  perform  DeftTtwt  Ui 
Covenants :    The  Defendant  pleaded  the  Indcn-  f**^^^  ^^^ 
ture,  which  was  to  retum  all  the  £ffe6ls  of  Goods  fent  268,  260. 
to  Barhadoes,  and  that  he  had  performed  all  the  Cove-  »s*tt*»i  i^ 
nants.    The  Plaintiff  replied,   That  fuch  and  fuch  '^* 
Goods  were  fent  to  Barladoes^  of  which  he  had  returned  ^ 

no  EffeAs.  The  Defendant  rejoined.  That  he  had  no 
Order  to  return  the  Effeds  of  them :  To  which  it  was 
demurred,  and  Judgment  for  the  Plaintiff;  for  this  is 
A  Departure,  there  being  no  mention  of  Order  in  the 
Covenants :  But  by  Hale^  Had  the  Covenant  been  that 
they  (hould  return  upon  Order,  the  Plea  had  been  good. 

Sumre  hereof,  for  Performance  in  a  Plea  is  underilood 
iual  Performance,  and  want  of  Order  feems  to  be  no 
more  than  an  excufe  of  Performance,  ^uare  tamen, 
for  the  Covenant  in  fuch  Cafe  is  not  to  be  performed 
without  Order  ;  and  fo  ferformavit  omnia  may  be  taken, 
that  he  had  performed  all  that  he  ought  to  perform, 
he  not  having  Orders. 


JElbaroi^h 


JfinoL  ZA  Cbt.  U.  mB,Ji. 


'  P*  6&  *  Elbarmgh  a^ainft  Gei€f. 


iSSt^^  T\  E  B  T  upon  an  Obligation,  conditioi^  to 

Vartiet  at  an-  '^  ^^^i>^  ^  Award  ite  quad  it  be  made  icady  to  be 

ocker  Daraad  deliTcred  to  the  Panics  at  fuch  a  Day  and  Place.     Tim 

J?^*J^2S;  I>«f^ttdant  pleaded  no  Award:  The  Plainiiff  leplicd 

Sobakiffioa.  ^^  fc^  forth  an  Award  made  and  delivered  to  the 

s- C  5  Kcb*  Partus  before  the  Day,  and  »t  another  Place  ;  where- 

^ide  VsaUc  ^i^^.  ^^  Defendant  demurred  :  -  \nd  OJe  held  the 

^,  Replication  ill ;   for  being  but  th^  Exccntton  of  an 

♦  Mrf.  9%,  Authority,  it  ought  to  be  done  at  the  Time  and  Place 

s£«T*iiS*  appointed;   Qti€ri  contra,    it  being  delivered  lo  the 

i8td.ite  Paities  themfelves  it  b  good,  though  at  another  Bay 

IJ^'.^S'  *'***. ^l*"  *  *^  ^'y  **»^«  Judt^t^^  wes  given  Cw^ie 


J»  ^"yOVESASfT,  and  declares  that  the  Bifhop^s  fte* 

m«hatTl«M  ^^  deceffoT  was  fcifed  of  thefc  Lands,  and  in   16J5 

H  extendi  let  them,  aud  poyeuanted  that  he  and  hb  Succeflm 

&  a  y  Year*  fhould  pay  all  Taxes  during  the  Term ;  and  for  Breach 

sDaQY^56»  affigns,  that  fuch  a  Tax  was  laid  by  Parliamrni  for  f 

pi.  I.   '  Royal  Aid  in  1665,  and  that  the  Bifliop  hfd  not  paid 

aKcb.69*  It.    The    l^efendant    demurred  and   had  Judgments 

SS^^tionf  Firjl,  Bccaufc  it  is  not   allcdged  that  the  BiOiopwaa 

■luftbepUtd-  feifed  /ifrtf  BfifcofaUfs^  and  in  pleadij^g  Seifin  in  all 

**'*•  •'^'  c^  ^®^*  Corporations,  the  Pleading  muft  Ihcw  im  fuo  Jurf 

mants'u  Bl-  ^^^Y  ^^^^  feifcd»  otbcrwife  of  Corporations  aggregate^ 

ftopi  LeafM  Secondly 9  This  Covenant  is  not  good  to  bind  the  oucr 

Wndi^t the  ceffor  unle£s  fuch  Covenants  have  ufually  been  inCeited 

Icfs  iQ  former  >"  former  Leafes  which  is  not  here  (hewn.     Ttirdlj^  If 

r«afet  ufed.  fncb  Covenants  have  beep  in  former  Leafes,  yet  tbi^ 

poft!  *u*  *^*  ^^^  cannot  oblige  him  to  pay  this  new  Tax  created  by 

1  5«iind.4r.  Parliament,  but  muft  be  underftood  of  fuch  Taxes  as 

^  ssund.  4ZO.  were  then  in  Ufe,  fcilicet  SyuodaU,  ffc.  ax)d  lUk  cilfcd 

^VcnTisfS:  *  Cafe  formerly  fo  adjudged.    • 
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CASE  againft  the  Mafterof  aShip  and  dctlam  ^^J^^^ 
upon  the  Cuftom  of  the  Realm  for  Mafters-of  ashS^ 
Shi]ps  to  keep  fafely  Goods  deliyered  to  them  to  carry,  Ooo^Ml 
Dangera  of  the  Sea  excepted ;  and  that  the  Plaintiff  ^^f^  *»• 
delirercd  to  the  Defendant,  Mafter  of  fach  a  Ship  fuch  a!c.\^, 
and  fuch  Goods,  and  he  tarn  negligenter  kept  them  that  ase* 
they  \peTe  loft :  And  upon  Not  guilty  a  Special  Verdid  \  vS?t.^i|Ls 
found  that  A-  3.  and  C.  being  Owners  of  the  Ship,  jjs/" '  * 
made  the  Defendant  Mafter,  and  gave  him  fo  much  3  Keb.  7t» 
JPny  by  the  Month,  and  the  Plaintiff  being  a  Merchant,  {  paiif",^ 
rieliTered  the  Goods  to  the  Defendant  to  be  tranfported.  Vide  i  ki4. 
that  he  kept  four  Men  conftantly  in  the  Ship  to  guard  t^*^' 
the  fame ;  and  that  this  is  the  ufual  gqard  for  fuch  ^^^  ajo?^!. 
Ship,  but  the  Goods  were  loft  in  Port  before  the  Ship  Hob.  945* 
fetSail:  And  whether  the  Mafter  (hall  be  charged  for  P^^w-aoa-l 
this  Lofe  ?    was  the  Queftion ;  the  Cafe  was  twice  ciol  Jjc.  «6a. 

.  argued  at  Bar  this  Term  and  the  next;  and  for  the 
Defendant  it  was  urged :  Firji^  That  here  is  no  Caufe 
l>f  A£^ion  againft  any  Man,  for  no  Neple6t  is  founds 
the  Ship  had  the  ufual  Guard,  and  therefore  the  Plain- 

'  tiff  bimielf  muft  bear  the  Lofs,  and  has  no  ASion 
againft  any  one  for  Compenfation.  Secondly^  If  any 
A^ioii  will  lie  in  this  Cafe,  it  lies  againft  the  Owners 
of  the  Ship  to  whom  Plaintiff  pays  Freight,  and  not 
to  the  Mafter,  who  is  no  more  than  a  Senrant  to  them 
at  a  certain  Salary ;  and  this  is  not  like  the  Cafe  of  % 
Hoy-man,  Hd.  17-  for  in  that  Cafe  the  Hoy -man  iras 

Slid  by. the  Plaintiff,  and  was  himfelf  Owner  of  the     ^ 
oat.    But  in  mikry  Term  following  Judgment  was  a.^.  i^ 
8>en  for  the  Plaintiff  fer  Haky   who  delivered  the  Cro.  Jac.  a6s, 
pinion  of  the  whole  Court,  and  held,  that  this  Cafe  \^^.  .^ 
diifefs  not  from  the  Cafe  of  the  Hoy-man.  *  ^  ^^  *^- 

« 

•  &t#  againft  Bell.  •  P.  70 

EJECTMENT  upon  a  Leafe  by  Sir  Nafhamel  Biarty  *  »•"<• . 
"  and  npon  Km  Cutf.  ui  a  Trial  at  Bar,  the  Cafe  JTw  aw 
upon  the  Evidence  was  thus :  Sir  Rohert  BeB  8  Joe.  ttoa  of  her 
1.  npoa    his    Marriage  with  the  tadj  Mtry  Cheek,  ^"2^,^ 

fettled  mrft'tiw  ■ 
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ftme  Day        fettled  the  Manors  of  BrMnion^  Broling  and  Bariotjf' 

^StiSt    ^^'"^  ^^  ^^  ^*^  ^*"  ^*°^^^*"  ^^^  Life,, Remainder  ta 
ckt  •f  Asree*  ^'^^^^  ^^  ^'^^  tenth  Sons  in  Tail,  the  Remainder  to  his 
inent.  not       ovn  right  HeirSj  and  the  Manor  of  Beaufrt  t,nA  other 
S?P^       Lamb  now  in  Queftion,  to  the  Ufe  of  him  and  hb 
ch^fort.  *       Heirs;  and  afterwards  3  yon.  xi  ^ac*  i.  be  being  then 
s.  &  s  Keb.     indebted  4000/.  he  and  his  Wife  by  Fine  fold  the  Join- 
^de  pojfL        ^^^  Lands^  (having  then  no  Ifliie)  for  Payment  of  the 
146, 147, 148*    Debts ;  and  the  fame  Day  he  covenanted  to  fhind  feifed 
2  ^^'  ^      of  the  Manor  of  BiOUfre^  and  the  other  Lands  now 
\iQ^  ^^'    '    "*  G^ucftion,  to  the  &me  Ufcs  as  the  Manor  of  Brmndon^ 
&c.  were  fettled  before;   the  Debts  were  paid,  and 
about  fifteen  or  fixteen  Years  after  be  happened  to 
contraft  new  Debts,  for  which  Sir  Nathaniel  Hobart 
being  bound  with  him,  he  for  the  Security  of  Hobart, 
13  Car,  I.  made  a  Leafe  for  1000  Years  ot  the  Manor 
of  Beauprf,  and  other  the  Lands  now  in  Qiieftion,  to 
the  faid  Sir  Nathaniel  Hobart^  Hobart  wa3  forced  to  pay 
feveral  of  the  Debts,  and  therefore  by  Virtue  of  the 
faid  Leafe  for  1000  Years,  demifed  to  the  Flainti^ 
who  brought  this  £je£(ment ;  the  Queftion  was.  Whe- 
ther the  Settlement  of   11   ^ac*  was  fraudulent  and 
avoidable  quoad  this  Leafe?    It  was  obje<Sled,   Firfi, 
That  there  were  no  Articles  precedent  to  this  fecond 
Settlement,  nor  any  precedent  Agreement  that  it  (hould 
be  done  in  Confideration  the  Wife  levied  the  Fine  for 
the  Sale  of  her  firft  Jointure,  and  fo  it  does  not  appear 
but  that  the  Fine  and  Sale  of  the  firft  Jointure  was  the 
mere  voluntary  Ad  of  the  Wife,  and  the  new  Settle- 
ment alfo  voluntary.     Secondly,  The  Hulband  without 
the  Wife  might  have  deftroyed  the  contingent  Remain- 
ders limited  to  Sons,  no  Son  being  then  lK>m,  nor  any 
mean  Remainder  limited  to  preferve  them,  fo  no  Con- 
fideration can  be  (pretended)  but  only  the  Eflate  of  the 
Wife  for  her  Life,  and  {he  is  now  dead ;  and  therefore 
all  the  Remainders  to  the  Sons  upon  the  new  Settlement 
•P«7l     w^^  voluntary,    *  But  by  Halt  df  Curiam^  the  Set- 
tlement II   Joe.  is  not  void  as  to  the  Leafe  for  1000 
Years,  for  the  old  Settlement  being  deftroyed,  mad  the 
new  made  the  fame  Day,  an  Agreement  by  him  to  make 
the  new  Settlement,  in  Confideration  the  Wife  wo«Ud 
pais  the  Fine  and  bar  the  old  Settlement,  (hall  be  in- 
tended, and  the  Confideration  fliall  extend  to  all  the 
Ufes  of  the  new  Settlement ;  for  it  (hall  not  be  pic- 

fumed 
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fovied  tbal  the  Wife  would  have  parted  with  her  Eftate 
by  the  old  Setdeine|pt,  unlefs  the  Bail  on  would  make 
the  fame  Provilion  for  her  and  her  Iffue  by  the  i>ew  ; 
and  though  it  is  true,  be  might  have  deAroyed  the 
Limitatif  n  to  Sons  without  his  Wife's  Concurrence^ 
yet  that  Pi/mt  was  not  fo  well  known  then  as  it  now  ; 
and  no  one  then  would  have  purchafed  under  him  if 
flie  t>ao  not  joined  ;  and  if  they  would>  it  had  been  a 
hard  and  unhandfome  Thing  in  him  to  havedefiroyed 
the  firft  Settlement  made  in  Uonfideration  of  the  Mar* 
rl^g  ,  w.tiiout  making  any  new  Settlement  in  recom- 
pcnc  thereof :  Whereupon  notwithftanding  the  Lands 
in  the  new  Settlement  ii  yac«  were  almoft  of  double 
lu^  to  thofe  in  the  fifft  Settlement  8  y«^»  yet  by 
i  ".  -non  of  HaU^  and  Affent  of  the  whole  Court,  the 
;.  y  gave  their  Verdi£l  for  the  Defendant,  l3on  of  Sir 
Rct.'rt  Bell,  by  the  Lady  Mary,  Sir  Rtbert  himfclf 
being  now  dead;  Ltvinj  beiAg  of  Counfel  for  the 
Defendant* 


The  King  againft  the  Lady  Brwghton* 

INFORMATION  againft  her,  being  Keeper  of  the  G^ler  for 

Gatehoufe  Prifon  at    fViflmlnfitr,   by  Virtue   of  a  5^J^*^i* 

Leafe  for  Vears  from  the  Dean  and  Chapter  of  Wefl-  inReverfion  » 

mnfttTy  w^ho  have  the  Itiheritance  of  that  Prifon ;  that  Jj  ■**y  ***» 

Ihe  at  diters  Tifnes  between  the  :2d  of  May,  Z2  Car,  vide*3^i?v. 

and  the  exhibiting  this   Information  the  24  y^ne,  17,  a88i  a^ 
Car.  2.  took  feveral  Sums  of  Money  from  feveral  Per- 
foos  extortioufly,  and  reckon^  twelve  Prifoners  nomh 

mtirn:  After  VerdiS  for  the  King  upon  iVi)»  Cwte.  it  I^jd  ^?w/r 


moved  in  Arreft  of  Judgment  by  Stmffon^  that  this  J^h  a  Day 
Information  in  a  criminal  Cafe,  in  faying  at  divers  Times  and  fuch  a 
hetween  Juch  a  Day  and  fuch  a  Day,  is  too  general,  for  ^^7* 
every  Day  and  Place  ought  to  be  particularly  men- 
tioned; Sed  non  allocatur,  whereupon  the  Court  fined 
Iter  $00/.  feifed  the  Office,  and  put  in  another  at  the 
Nomination  of  the  Dean  and  Chapter ;  and  though 
they  fay,  that  ♦  in  ftriduefs  this  was  a  Forfeiture  of     *  P;  yj 
the  whole  Office,  yet  the  Court  did  as  in  the  39th  of 
ff.  6.  upon  a  Forfeiture  by  the  Marfhal  of  this  Courts 
who  was  put  in  for  Life  by  the  Duke  of  Norfolk,  Owner 
Qf  the  Inheritance  of  the  Office,  the  Court  there  did 

not 
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the  Dukr,   and  pot  in  anotkr  at  hS» 


Qficcrrf 


Fccn  in  ^te^ 


Earl  of  ^Ao/  in  Sceiland,  againft  the  Bail  of 

Dtriy. 

TH  E  Earl  of  AiM  having  a  Decree  againft  tlit 
Earl  of  Deriy  for  7000  L  the  Portion  of  Jus  Wi£e, 
who  was  Sifter  to  the  Earl  of  Derhy  ;  upon  a  ^oeftioa 
touching  the  Prmkge  of  Peers  in  Parliament^  How 
long  It  lafted  ?  the  Lord  ChanceUor  before  he  wookl 
grant  a  Sequeftration,  fent  to  the  Lord  HolBs  and  other 
Lords  to  be  informed  in  thb  Matter ;  who  hereopoa 
fent  him  two  Orders  of  the  Honfe  of  Lords>  the  one 
dated  the  28th  of  May^  1614,  the  other  the  Z7th  of 
Jan.  i628.  entered  in  the  Journal  Book  of  the  Hoife 
of  Lords ;  by  which  it  appears  that  they  declare  their 
Privilege  commences  from  the  Tefie  of  their  Writ  of 
Summons  to  Parliament ;  and  that  upon  every  Seffion 
and  Prorogation  their  Privilege  is  for  twenty  Days  be* 
fore,  and  twenty  Days  after  each  Seffion,  which  the 
Order  fays  is  Time  enough  for  them  to  come  from  all 
Parts  of  the  Realm,  and  to  return.  Hereapon  the 
Lord  Chancellor  ordered  the  Sequefti  ation  to  be  deli- 
vered and  executed  immediately  after  the  twenty  Days : 
But  It  is  faid  the  Commons  never  aflented  to  this,  but 
claim  forty  Days  after  and  before  each  Seffions. 

NotSj  The  Seqneftration  was  executed  accordioglyj 
but  the  Earl  of  Derby  died  in  a  fmall  Time  afterwards^ 
and  his  Eftate  being  inuiled,  the  Earl  of  Jlihol  loft  the 
Benefit  of  the  Seqneftration. 


P.  74 


Tlfiisiyht- 

«er  of  fiA, 

§fi  vtrifetirt 
prmt  C»ria 

nayn.  %\%% 


*  Weljb  againft  Bell. 

ERROR  by  four  TerfonSj'upona  Judgment  had 
againft  them  all,  and  affigned  for  Error,  that  ooe 
of  themyuf^  infra  atatem,  and  yet  all  appeared  ^^ 
Attornat,  &  hoc  faraii  funt  verificare  fraut  Curia  con/uf 

raviu    The  Defendant  pleads  In  nulb  ejl  trratum,  and 

noir 
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no\i^  it  was  objeSed  by  Suck,  That  the  Affignmetit  of 
£rn>r  is  ill  concluj^cd,  for  this  is  Error  in  Fa6i,  and 
triable  ferfais,  and  the  Conclufion  frout  Curia  confide^ 
ravtrity  puts  the  X^al  upon  the  Court;  he  cited  Teh;. 
58.  &  I  Bulft.  37.  Hale  Ccemed  to  think  the  Conclufion 
well  enough ;  and  that  the  trout  Curia  confideravit,  puts 
the  Trial  upon  the  Court;  he  cited  Tehv.  58.  &  i  Bulji. 
37«  fJcle  feemed  to  think  the  Conclufion  well  enough  ; 
and  that  the  front  Curia  conjideraverit,  is  no  more  than 

?utting  it  to  the  Judgment  of  the  Court  to  direft  the 
"rial  of  the  Matter,  as  they  think  it  ought  by  Law  to 
be ;  be  it  by  Jury  or  by  the  Court  itfelf,  Sei  AdJQUr^ 
natur* 

Cock  againft  Crofs^ 

jf  and  S.  were  obliged  jointly  and  feverally  to  C  An  Obl^or 
^M»    and  A'  made  /)..  his   Executor,  and  died;^!).  Obligee  Kxe* 
made  C.  the  PlAintiff,  the  Obligee,  his  Executor,  and  cutor,  he 
died.     C.  the  Obligee  brought  Debt  upon  this  Obliga-  ^«l«^«  <>^«^ 
tion  f gainft  B.  -who  pleaded  that  A.  made  2>.  his  Ejc-  vide^poft, 
ecutor,  who  tnade  the  PlaintifiF  his  Executor ;  and  that  80. 
the  Plaintiff  had  adminiftered  the  Goods  of  A.    not  c^aldT 
faying  to  the  Value  of  the  Debt,  nor  of  what  Value,  Hob.  10. 
but  generally,  that  he  adminiftercd  the  Goods  of  A. ;  Mo.  85. 
hereupon  the  Plaintiff  demurred  and  had  Judgment,  J^oii^Abr* 
for  the  Bond  being  joint  and  fev^ral,  though  one  of  940. 
the  Obligors  be  difcharg^d  in  this  manner,    yet  the   » ^^^^*  ^ 
Obligee  may  mil  £ue  the  other  if  he  hath  not  received  fjoJaJ; 
a  fall  Satisnftion  by  the  Adminiftration.  Cro.  car.  sTt. 

Mo.  854 
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Part  H.  P  t*  erlli# 
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rfi ifci 


iiUdfApite  of 
€harter-^y- 
tffUQt  b^iog 

coveninu  to 
pay  to  a  . 
srao^r  to 
tY\fi  Oecd<. 

8. 'C.'a  ^^ 

▼ide  1  Lutw*/ 
3oa,  3oa,  Vf- 

Xtttw.  92,  jr^^ 


Cdokef  agaiUft  €l^d(l^ 

DEBT  npon  k  Cbatter-Tafty  indcnt'fU,  cbirffenndg 
Freight:,  by  JS^ffy^hc  Mitfteraixl Tart-owncr rf 
ji  Ship,  Vhcrcbyhe  y^iih  Cohfem  of  Coolirthc  t)dicr 
Pait-btt^ner,  kt  the  Ship  to  the  Dcfcndam  far  a  Voyiigf, 
aitd  for  Which  the  Defendant  coTeifanfed  to  pay  jB^i^ 
fo  much  as  MaiAer^  ^nd  covenanted  With  the  faid-2£Pf«/>i 
'necntHt  dum  ftaizSP  €^krf,  to  pay  0?b&r  300!.  tlfc 
A^flioa  is  itow  brought :  The  Defeiidaiit^demanded  Oyer 
of  the  Indehture^  which  was  entered  tliuis :  This  TncUn- 
ture  Charter- fatty  wUneJiih,  I%ft  ^'BeroiYy^Mi^Sr  und 
Fart^-ottfner  &f  the  Shtfy  with  the  Confent  of  Cookr  the 
pther  Part-owner,  lets  the  Ship,  ^c.  and  then  follow  the 
Covenants  ut  fupra.  The  Defendant  pleads,  that  only 
lie  and  Sently  were  Parties,  and  fealed  and  delivered  the 
faid  Charter-Part/,  and  that  the  Plaintiff  was  no  Party; 
upon  this  the  Plaintiff  demurred :  And  lipw  it  was 
Argued  by  Sir  WtlUam  Jones  for  the  Plaintiff,  That  this 
is  not  an  Indenture  between  Parties,  but  only  as  a  Deed* 
Poll,  whereby  the  Party  may  covenant  with  a  Stronger | 
for  this  is  not  between  Benily  of  the  one  Part,  and  the 
!6efehdant  on  the  other  Part;  in  which  Cale'xiotre  that 
is  not  Party  can  have  an  A£tioa  upon  the  Deed ;  but 
this  here  being  ia  the  Nature  of  a  Deed-Poll,  the  Party 


m^y  covenant  with  other  Perfons  to  do  fcveral  other 
A6l«9    foy  whifch  every   one  fevcralJy  may  brifag  his 
Adion.     *AccQrcling  to  Cakezlnfi.  673.  and  of  that     *  F.  75 
Opinion  yras  the  whole  Court ;  who  held  the  Declara-  j^^y^  ^  j^, 
tion  ffir  UfiaU  EiciJUt,  well  enough,  though  it  be  in  ^ent^re  ptr 
|)cbt  and  not  in  Covenant,  and  that  the  Aflion  wa$  ''^^*  it*//?*^. 
welly  though  brought  by  him  only  to  whom  the  Debt 
1$  due ;  itffd  ^avc  Jpdgment  for  the  Plaintiif. 

Pyhus  agaiaft  Miijord. 

EJECTMENT  upon  the  Dcmife  of  Edxvarci  Grey,  covenant  to 
of  L^nds  in  Hfntou  Norrts  inComitatu  JN'crthumhia ',  iUnd  feifed  to 
and  upon  JVi?»  Culf.  and  a  Special  Veidia  tiie  Cafe  \^as  Heiw  maUsof 
thus :  Michoil  Mttford  feifcd  of  the  Lands  in  ^^ftion,  his*  Body  ly  a 
and  of  other  Lands.  23  yan.  2 1  Jac.  covenanted  to  ftand  Second  wife, 
feifed  immediately  after  the  Date  of  that  Indenture^  to  feT/.'ye^he*"'' 
the  IJfes  of  the  Indenture,  and  to  no  other  Ufcs;  and  then  ita\\  take  by 
limited  the  Ufes  oi  the  other  Lands  not  in  Qucftion,  to  impHcation 
the  Ufe  of  hi'mfelf  for  Life,  Remainder  to  Tiuftees  till  *  f '  *  ^^""^ 
ftalfh  his  Son  by  his  fecond  Wife  ^n^^  came  to  th.e  Age  K.iyni.  a«9» 
of  twenty  one  Years  j  and  then  to  Ralph  and  the  Heias  a*^-  ,  ^ 
'males  of  his  Body,  with  divers  Remainders  ov^r;  and   t7\%s^ziy. 
as  to  the  Lands  in  Que^ion,  to  the  Ufe  of  the  Heirs  z  Daov.'  5564 
males  of  the  Body  of  ihc  Covenantor  by  ihc  faid  jfanp^  3  Kcb.  129, 
the  Reinamder  to  l&is  own  right  Bfeirs,  Provifo,  That  »^Mod.io^ 
if  Robert  his  fion  by  a  fir  ft  Venter,  pay  the  Sum  of  20S,  109,  211. 
a  200/.  to  his  Truftccs,   after  xhe  Death  of  jYtichacl,  Hob.^3^****^ 
and  within  five  Years  after  he  auains  his  full  Age,  for  i  roII.  aVt. 
the  life  of  tis  yauiiger  CJliildrcn,  the  faid  Ufcs  to  ceafe.  6>^'  J«^  *• 
Micfiad  died,  leaving  Robert  his  ddeft  Son  by  a  former  h^'^in?*^' 
Renter,  ^o .entered,  and  by  Indenture  atid  Fine  con-  aMod.  aoy.  \ 
veycd  the  Lands  in  C(jieftion  to  the  Ufe  of  hixnfelf  and  *  vcnt.  s7»* 
lis  Wffe^  and  their  fteixs,  and  died ;  the  Wife  married 
the  Lcfbr  Gr<y,  acd  they  levied  a  Fine  to  the  Ufe  of 
the  Lcffor ;  fhe  ,died  iS  Car.,  i  Ralph  enters  in    1 644. 
and  had  tffue  the  Defimdam  and  died  and  the' Jury  coo- 
cluded.  That  if  any  Ufe  aro&to  Ralph  by  the  Deed  of      r 
Covenant  .the  ^d  of  ^.  ai.  ^ac.  for  the  Defendant; 
&  fi  non^  for  the  Plaintiff.     This  Gafc  was  argued  tifia 
Tetni  by  Sir   WilUam  fones  for  the  Plaintiff,  and  by 
Znint  for  the  Defendant :  And  afterwards  Trin.  2/5. 
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Coven  anf  to 
iland  (eifed  to 
the  Ufes  of  an 
Indentare> 
atid  no  other, 
will  tan  cX" 
elude  Ufes  b^ 
Implication/ 
hut  only  ex- 
prufs  mc$* 


hj  Holt  Janiorj  after  Chief  Jaflxcc  of  this  Court,  for 
the  PUixitiS>  and  by  Wejtom  for  the  Defcodant.     And 
afterwards  the  fame  Term  alT  the  Judges,  tc/.  flic2r/ 
Twyjoetiy  Rainsfori  and  Wylde  fnisdm  ddiTcred  dmr 
"^Opiniot^:  And  firft  it  was  argued  for  the!  FlanSI^ 
That  this  Corenant  cannot  inure  to  prt  an  Elfaitc  for 
Life  to  Michaely  fo  as  to  make  the  Eftate  IhniiM  to  the 
Heirs  of  his  Body  by  Jane,  an  Eftate-Tail  m'  MicJ^rl 
hifiifelf ;  as  if  it  had  been  limited  to  him  for  Life,  die 
Remainder  to  the  Heirs  males  of  his  Body;  bat  this  is 
merely  a  falure  Covenant^  that  he  will  fiand  feiicd  to 
the  Heirs  males  of  his  Body,  without  any  precedent 
Ufe  to  fnpport  it  like  the  Cafes  ai  H.f,-  iSj  19.    Dyer 
55.     Cotenants,  That  after  his  Death  his  Laad  {hall 
remain  and  deficend  upon  his  Son  ^  and  J5M/313.  Kiibct 
▼.  Lea,  &  I  Co*  1 19.   fVtnch  6t.     SeamHyf  This  caaaot 
be  good  by  way  of  future  Ufe  to  the  Heirs  of  the  Body 
of  Michael,  for  they  faid^  This  is  no  more  than  a  Con- 
trzQ,  and  the  ConrraA  of  the  Anceftor  cannot  bind  the 
Heir  to  that  which  the  Anceftor  himfelf  was  net  bennd 
to ;  and  Michael  the  Covenantor  was  not  bound  to  raife 
any  Ufe  to  Ratph,  for  the  Ufe  was  not  to  arife  till  after 
the  Death  of  Michael',  and  as  Michael  was  not  bound 
with  the  Ufe  to  Ralph,  no  more  can  Robert  his  Son  and 
Heir  be  bound  therewith  ;  alfo  it  cannot  be  good  to 
Ralph  as  a  fpringing  Ufe  by  this  Limitation  to  the  Heirs 
males  of  the  Body  of  Ra^h  by  Jane  ^  for  if- he  takes 
it  as  a  fpringing  Ufe/ then  he  muft  take  it  asaPur^ 
ehafor,  and  that  he  cannot  do,  for  he  that  takes  by 
Purchafe  as  Heir  male,  ought  to  be  Heir  and  male*  and 
fo  is  not  Ralph  in  this  Cafe,  for  Robert  is  his  Heir  and 
not  Ralph,  and  confequently  Ralph  cannot  take  it  this 
way.     Thirdly,  It  was  urged  for  the  Plaintiff^  That  by 
the  Words  of  the  Covenant  the  Ufe  is  to  rife  imnnedl- 
ately  after  the  Date  of  the  Indenture,  and  therefore 
cannot  arife  after  his  Death.     Fourtfdy,  .They  faid^ 
The  Words  of  the  Covenant  arc,  to  ^and  /eifed  to  the 
Vfis  in  the  Indenture  mentioned,  and  no  other  u/es ;  and 
Ho  Ufe  is  therein  mentioned  to  Michael^  and  therefore 
no  Ufe  fhall  arife  to  him  for  Life  by  Implication  to 
make  this  an  Eftate  Tail  lA  him  ^  but  the  Deed  as  to 
the  Ufes  limited  to  the  Heirs  males  of  hb  Body  by 
Vane,  is  void :  To  which  it  was  anfwered  bv  the  Coun* 
lei  of  the  Defendant^  as  to  the  firft  and  lourth  Ob* 
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ijeAion^  That  here  is  a  good  Ufe  raifed  by  Implication 
to  Michael  for  his  Life ;  for  of  Ncceffity  all  t]ie  Ufe 
xnuft  be  in  fome  Perfon,  and  it  canimt  be  in  any  ot^er, 
becaufe  no  Ufe  is  limited  to  any  oAer  Perfon  for  the 
Life  of  Mickaely  therefore  it  muft  necefifarily  be  in 
Michael  himfelf  for  Life ;  and  this  is  not  like  the  Cafe 
of  a  Co?cnant>  that  *  bis  Laods  fjiall  defcend  or  re-  ♦  p,  n« 
-main  after  his  Dea^th^  for  there  are  j^o  Worxls  to  jftapd 
4eifed,  Che  want  of  which  is  the  Reafon  of  the  Law 
in  thofe  Cafe^  as  in  2  RplL  7^8.  SeSl.  i.  But  herfc 
there  are  the  Words  covenant  to  Jiajid  feifedy  which 
always  operates  by  way  of  raiiijag  JJfes,  and  never  tp 
give  Anions  of  Cojrenaot  thereo/i,  ^s  it  does  in  the 
other  Cafes ;  and  to  ha.ve  Ufes  rife  by  Implication  is 
not  a  new  Cafe,  for  Moor  fU  437 •  is  fo,  fo  it  was  in 
Fentvick  and  Mitford'^  Cafe,  upon  a  Feoffment,  and 
Co.  Litu  ^%%.  and  fo  it  w^s  in  the  Lord  Paget's  Cafe^  . 
I  Cp.  154.  and  I  And.ff.  270.  the  Ufe  limited  to  Farmer 
for  the  Life  of  the  Lord  Pa^et,  w^s  ,void,  becai^fe  to 
•A  Stranger,  bjit  gpod  to  the  Lord  Paget  himfelf  for  hi^ 
Life  by  Implication,  and  i  Lfon.  102.  Allen  againft 
Palmer. .  A  Copyholder's  Surrender  to  the  Ufe  of  his  '^'^^  «  ^<^<^» 
Heirs,  good,  and  as  for  the  Words,  an,d  to  no  other  UJes,  j^iion,  nj, 
they  are  to  be  intended  no  other  exprefs  JUfes,  and  not 
ta  prevent  Ufes  by  Imjplication,  which  are  of  neccffity^ 
where  the  exprefs  Limitatioi)  of  the  Ufe  is  not  full  aiid 
perfeifl.  As  if  a  Man  majces  a  Feoffment,  9r  Covenanjt 
to  ftand  feifcd  to  the  Ufe  of  j.  S.  for  Life,  and  to  no 
other  Ufes,  yet  ftill  the  Refidue  of  the  Ufe  muft  be 
in  himfelf  by  Implication,  for  it  cannot  be  in  no  Body, 
Co.  Liit.  23*  a.  If  a  Man  makes  a  FeoSment,  and  de- 
clares the  Ufe  for  Life  or  in  Tail,  the  Refidue  of  the 
Ufe  is  to  himfelf  by  Refult  or  Implication :  And  as  to 
•the  fecond  and  third  Objection,  they  anfwcrcd,  Fir/l, 
.That  this  Covenant  binds  the  Laud  immediately  (by 
the  making  of  the  Deed)  ip  the  Life  of  the  Ancefior  ;' 
and  though  the  Ufe  dqes  not  arife  till  after  his  Death^ 
yet  'the  Land  was  bound  with  it  immediately ;  and  fo 
it  may  be  good  ^  a  future  fpringing  Ufe  after  the 
Death  of  the  Father,  >vi(hout  any  particular  EfVate 
precedent  to  fupport  it;  As  if  a  Man  covenant  after  his 
Death  .to  ftand  feifcd  to  the  Ufe  of  %  5.  and  his  Heirs, 
there  ^ing  no  Tranfportation  of  roifeffion ;  in  fuch 
£jlfe  ^be  ^ft^te  continue  ui  hiqifelf  during  the  mean 
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Time,  i  Co.  154.  h,    A  Feolhieiit  to  tbc  Ufe  of  A,  ibr 
Life,  the  Remainder  to  B*  if  ^.  lefiiley  B»  tskcs  fyie- 
fent^y,  but  if  this  htd  been  by  way  of  CoTcnati^  B^ 
flion(d  DOC  take  till  aft^  the  Death  of  ^.  bvtthe  ^atc 
ihall  reft  in  the  CoTeBantor,  bccaofe  iie  parted  not  wi^ 
the    PoSeffion»  t^nd  therefore  he  {hall  hanre  the  i}fe  m 
the  onean  Tine;  and  the   Word  immeaiatefyy  ^Ithengli 
in  ftriAi^efs  it  excludes  all  meftn  Tiaoes,  yet  to  majce 
g6od  the  Deeds  apd  Intents  of  Parties,  it  Ihall  be  cov« 
ftnied  fnch  convenient  Tine  as  is  reafoaably  Toquifito 
for  doing  the  Things  as  tbe  i8thof  £6if.  i.  21*  an 
Ft  78    'Award  to  *  m^ike  an  ObligatfOFti  immediately  to  y.  S^ 
(then  abfem)  b  intended  fucli  a  convenient  Tiane  as  he 
xafh  get  to  him ;  and  3  Co.  Builer  afid  i(«ibr'sCaCe  upoa 
the  Statute  of  H.  B.    That  the  ^nccftor  flmll  leave  a 
third  Part  immediately  to  defcend  to  the  Heir,  the 
Anceftor  devifed  (o  much  to  his  Wife,  that  the  third 
Pieirt  did  net  defcend  to  the  Heir ;  ihe  lefiifed,  and  yet 
P^h.  B9.  by  five  Judges,  her  Refufal  made  thb  Difceitt 
linmediate ;  but  for  other  Reafons  Judgment  was  there 
-given  agathft  tbofe  of  this 'Opinion;  alfo  in  thb  Cafe, 
the  Land  is  iinmedifitdy  chained  with  the  Ufe,  though 
th^  Heir  b  not  to  have  n  till  after  the  Death  of  the 
An^flon    And   as  to  theft  Obje6tioh,  That  Jtml^'h 
pot  Heir  to  take  by  Purchafe,  they  anfweifed.  We  are 
here  in  the  Cafe  of  a  Ufe,  where  the  Intent  uncording 
to  Equity  muftgorerft,  for  litl  the  Statutes,  all  Ufes 
**refe  d<*terminable  in  Courts  of  Equity ;  and  It  appeals 
Here,  that  Mkhul  intended  that  the  Son  by  his  fecond 
Wife,  in'as  thejHeir  male  of  hb'Body.    And  the  Losd 
iiobhdnCs  Cafe  was  *lfo  cited,  he  fettled  LsQids  upon 
him,  and  the  Heirs  males  of  bis  Body,  he  wasmttsimed 
of  Treafon,  and  afterwards  it  was  enacted  by  Parlia- 
|!ient,  That  the  H^irs-males  of  his  Body,  ihould  enjoy 
the  Land ;  in  this  Cafe  the  ekleft  Son  -was  allowed  to 
enjoy  it  by  the  Inteht  of  'that  AS,  and  yet  he  could 
not  in  Lkw  be  Heir  to   one  attainted,  the  Attainder 
t)e?rig*nbt  avoided  by  the  Aft.    Hale  Chief  Jufiide,  >upOQ 
the  firft  Argum<fnt  held,  That  Michael  todkin^^xta^ 
fbr  his'owh'Life  by  Implication,  fo  that  this  WJts  ah 
Eilatc-Tail  executed  5n  himfelf,    But  if  thb  had  been 
cfhcrMi?i.e,  "whether  1?»/^A  c6u!d  take  by  Purc&s^fe  as 
lleir  ftiale^  beihg  not  Heir,  he  doubted ;  the  reft  faid 
febthing.  '$fadj<mrnitur :  *But  aft^rwstrds  it  being-argued 

again. 
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ft|^in,  7r/;f.  26*  he  a^d  all  the  other  judges  gave  their 
Jqiclgmcnti  aod  Hale,  Raznsford  anil  PVyl'de,  held,'  Tha? 
Mtchaet  took  'an  Eftate'  for  Life  by  implication,  a^d 
that  this  was' an  Eftate-Tall  executed  in  himfclf;  asiF 
tqc  Eftate  had  been  limited  exprefly  to  hijnfelf  ior  lyAit, 
aiici  after  fifs'  Death  to  the  Heirs  males  of  his  fiody  by 

?'atf^yif,nd  for  tfiat  Reafon  gave  Judgment  for  the 
*e{endant:  Thev  relied  principally  upon  the  Lord 
ftgf/'s  Cafe,  and  ujpon  Fenwick  and  Mit/ord^s  Cafe; 
I  i^w^256,  257,  Z?:y^r  3 1  Of  %  Rotk  788.  And  they 
held  tlieXaw' 10  the  rather  in  *thisCafc,  becaufe  it  is 
limited  Ky  way  of  Ufc,  wherein  the  Intent  is  to  be 

Surfued  ;  and  by  the  Frovifi  it  appears  plainly,  That 
Ipf^i^  the  5on  and  Heir,  fhall  nolt  have  the  Land  tilj 
h^firfi  pay  .the  ifoo/.  to  the  younger  Children  by  the 
fecbnd    venter  after  the   *' Death 'of  Michael.     And 
^ow  RaTe\^A,  That  fuppofc'  the  Eftate  had  not  becii 
^ecuX^d  in  the  Father,'  yet  Ralph  the  Son  might  take 
\i  by  y^Ziy  pf  Piirchafe,  as  IJeir  inale'of  thif  fecdnd  ' 
Center, '4nd  this' ngtwithft^nding  tTve  "Kxil^m  Shelk/k  Heir tho' not 
Cafe  and  other  Cafes,  that  ah  Heir  generally  to  take  by  the  very  coqi- 
Purcbafc  as  right  Heir,    ought  to  be  right  Heir  in  SJly^S^Ja. 
Verity;  hi  Michael  here  does  in  the  fame  Deed  take  Purch^r  by 
Notice,  that  he  had  another  right  Heir,  fcilicet^  Robert  *^«  latent  of 
by  the  firft  Venter,  and  yet  therein  limits  the  Eftate  to   yfdTowo^i' 
?tSp^iaJ  'Heir,  whaPfi  hp  takes  Notice  is  not  his  right  .t«5,  14$.'* 
Heir*     Ti^reforc   the   Special  Heir  by  this  .Spedai  ^0'593./i^ 
UinUatioji,  jnay  t^ke  ^  ^  Special  Heir,  and  that  fi>ch  iSf/^p!' 
Sipecial  Heir  wa^  *  Perfon  of  whom  the  Law  /cook   1  Roil.  Ahr* 
Notice  bfifore.the5t2ituJc4^  Dpnisy  Fit x.  tail  M.  jfi,  £.  3.  J^J'  tlicon. 
50.  iia.  Sf&.  35^>  353-    A  feoffment  upon  Qondition  cJo.  Ctr.  i6u 
to  make  an  Eft^tp-tail  to  JBarpn  and  Feipe,  ^nd  to  the  Cro.  KUii  • 
4leits  DQ^ales  .of  »their  bodies.  Remainder  ;to  the  right  J^lc^^o. 
Heirs  f>i  xht>  ^Ba^Qn ;  B'aioa'  wd  Feme  (;iied  bqfoje  the  %%% 
Le-cooyeyaace  j©adp,  auxd  the  Gift  ^tis  made  to  the  Raymiss^ 
►on  And  ,lhe  Heirs jn^les  of  tl^e  JF.ath{/r,  and  the  jjother  ^^^\^^^ 
jaiQcreate,  and  yet  thefc  ^Q^^s,  'zn^xhjtHiirs  tnaUs   14S.    > 
fl/  the  Mody  ^ihe  father  <mi  Moifur,  mz}^t  ^  PuycKafe.  >  Vent.  aa4, 

;Biit.as  to  this  th^^Otber  J.udgejr  yrhp  Agreed  luri^i^  ^W  Iti^,'^^' 
in  jthe  Judgment,  Caid jao^^i>ig.    .But  Twyfden  Jufticc,  %  tcVf  l»^ 
held  -the  Coyeaant  void,"  jgi;od  th^at.  no  IJfe  arifcs  there- 
upoiJ,  j?ut  thjat.  the  Deci  ,wa,s  void  in  this  particulars 
and  that  Judgment  pu&ht  to  be.  given  for  the  PUintifiu 
Tor  /7(^,  Ralph  car;^ot  take  by  Purc^hafc^  being  riot 

irTght 
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tight  Heir :  Nor  Secondly ^  by  Difcent,  bflMiufe  the 
Bftace  was  not  executed  in  the  Father ;  and  he  fatd» 
There  could  not  be  a  Ufe  by  Implication,  but  vhere 
the  Remainder  is  fo  limited,  that  by  Pofhbility  it  may 
take  Effect ;  and  that  if  there  be  Incapacity  in  the 
Party,  or  if  he  refufe,  the  Ufe  i^  void,  as  it  was  im 
Fagefs  Cafe*  Alfo  he  held.  That  Eflatcs  by  Implica- 
tion might  be  by  Will,  but  not  by  Deed,  as  13  HI  7. 
And  as  to  the  Intent  it  appears  here,  he  bad  00  Intent 
to  take  an  EAate  to  himfelf  for  Life ;  for  he  covenants 
to  ftand  (eized  to  the  Ufes  there  after  mentioned,  and 
'  to  no  others ;  and  there  is  no  mention  afterwards  of 
any  Ufe  to  himfelf  for  Life.  But  by  the  Opinion  of 
the  other  three  Juflipes,  Judgment  was  given  for  the 
Pefendapt^  Upon  which  the  Plaintiff  immediately 
brought  a  new  EjeAment ;  wherein  Levinz  was  Conn* 
fel  for  him  again,  and  tho-eby  recovered  fome  Part  of 
•  ?.  8d  the  Land,  but  upon  *  another  Title;  but  no  Writ  of 
Error  wa?  brought  by  him  upon  the  firft  Judgment^ 
thotigh  he  was  diflati^fied  therewith. 


Winfton  againfl  Pinkeny. 

£«*««  ^^^   Tp  H  E  Cafe  was,  Tenant  for  Life  made  a  Leafc  fof 

S'kcon   ^  ^     Years ;'  the  Leffec  for  Years  by  Parol  without 

6.  C  &a)riB.  Deed,  affigned  his  Term  to  the  Tenant  for  Life,  rcn- 

|*Kcb.  131  <*^"ng  Rent ;  and  in  Debt  for  this  Rent  the  Ctueflion 

n%  A4/S.  48$.  w$».  Whether  the  Refervation  be  good  ?  For  by  Big^ 

a  Danv.  50I.  land^  this   here  is  a  Surrender,  and  the  Refervation 

xveut.s42.  beinjg  without  Deed,  is  void.    But  if  it  had  been  by 

an^    '      *  Deed,  It  had  been  good  by  way  of  Grant,     iz   H.  4. 

»  Mod.  1^4-  ly.  ^  H.  6'  43-     I   Cre.  Peto  ^Lg^'inh  Pembertan,  Dyer 

1.4^**^*^'  251.     1  RoUe  49  T.     To  which  it  was  anfwered  by 

Poias.  Leai^  ulthough  this  be  not  good  as  a  Rent,  becaiiMe 

f  Wd  f&  ^^^^^  ^^  ^^  Reverfion>  yet  it  is  good  by  way  of  Contrad 

a  Saikrs;^  as  a  Sum  in  Grofs.     To  which  Bigland  replied,  then 

alAitw.  iaa4  Debt  lies  not  till  all  the  Days  are  paft.     Et  fer  flWp, 

Xi«w°a86  Though  this  Afligriroent  by  operation  of  taw  turns  to 

38^7       '  ^  Surrender,  yet  it  is  not  ah  exprefs  Surrender;  and 

And  brirn«  jf  jt  be  not  good  by  way  of  Refervation,  it  is  good  by 

Se*c2?JSA  ^^y  ^f   Contraft  ;     and  fo  by  Affent  of  the  other  ' 

before  all  the  Juftices,  gave  Judgment  fpr  tho  Plaintiff,  though  all 

Bavsnaft.  the  Days  were  not  paft. 


Hill.  24  y  24  Car.  11.  in  B.  R. 


Cormel  againft  mfet. 

DEBT  for  Rent,  and  lays  the  Adion  in  Lo«rf«t,  I)«btforRcttt 

fuppoiiDg  the  Lcafe  to  be  there  made,  of  Lands  Executoritt* 

in  Oxfordjhircy  and  that  the  Leflee  entered  and  died  ;  the  Debet, 

and  the  Defendant  entered  as  Executor,  and  the  A^ion  ^^  ^ 

"was  brought  in  the  Dibet  and  Detimt ;  and  upon  De-  the  Lanrii^s! 

jnurrer  to  the  Declaration,  Judgment  was  given  againft  1  Vent.  338. 

the.PUintiflF,  for  though  the  Defendant  is  fued  as  Ex-  Jl^^^J^'^'fg^- 

ccutor,  he  is  charged  as  Affignee  in  the  Debet  and  Detinet  vide  3  Lev* >4. 

upon  the  Privity  of  Eftate, .  not  upon  the  Privity  of  x  Lev.  128. 

Contrad  s  and  therefore  the  Aftion  ought  to  be  brought  J  s^"^^*^*" 

ijiF^hcrc  the  Land  lies.     Levinz  for  the  Plaintiff,  Csf  frjtea  pai„|.  ,16. 
Hill,  ^W.^  M.  was  the  like  Cafe,  and  the  like  Judg- 
ment entered.   Hilh  5.  Rot.  31. 


*  Ahht  againft  Chapman.  ♦  P.  8 1 

ASSUMPSIT  for  Money  promifed  upon  the  Mar-  inJffum/JTt 

^  riage  of  his  Daughter,  and  upon  Non  Ajfumfftt  a  ^^'^^j- 

TtizI  9Lt  Guild- ^7all  bcioTC  Hale.     The  Defendant  gave  cd,  cannot  be 

in  Evidence  a  Difeharge  of  the  Contrafl,  hut  Hale  faid,  g|veti  m  Kvi- 

He  fliould  have  pleaded  Exoneravft,  yet  he  allowed  it  ^^^^ 
in  Mitigation  of  Damages. 

Doe  againft  Parmiter, 

TRESPASS  for  taking  -his  Bcafts  :    The  Defcn-  ^^^?^^^.^*'* 
dant  juftified  by  Virtue  of  a  Plaint  levied  in  a  couVt  ^pleaded 
Hundred-Court  by  the  Plx^intiff  againft   J.  S.  upon  that  a  Plain/ 
which  taliter  froajfum  Jutt,  that  the  PlaintiflF  v^as  Ijlon-  J'^/^^Jm^A 
fuit,  and  Cofls  ta^ed^  an^  a  Precept  to  levy  it ;  upon  y^J  ^^C*" ' 
v^hicb  he  took  the  Beafts,  and  tv^^v^rUs  (abfque  hoc)  s.  c  3  Keb. 
that  he  was  guilty  ante  deliberaiionem  frcecefii  ox  after   p^^'/*^^/       , 
the  Return,  upon  this  the   Plaintiff   demurred.     And 
now  Holt  junior  argued.  That  this  fhort  way  of  plead- 
ing a  Judgment  in  inferior  Courts,  is  not  allowable. 
Sei  non  ^locat\tr^  fqr  jhis  is  we}l  enough  ;  letting  fortli 
ihat  %  Plaint  was  levied,  but  in  pleading  it  they  ought 

not 


wa^u^u  CfT'  II.  w  &  i?, 


JHccutlon  in 

Courts  ftr 
Uvari  faiias* 

ll^sfL  Ir&44- 

Tnverics, 
&£•  between 
the  delivery 
of  the  Writ 
aod  the  re- 
cu»  of  it. 


»  p.  82 

Judgment 
cTroaeau9 
caunot  be 
taken  Adva&* 
tage  of  in 
pleading,    but 


not  to  begiu  at  the  Judgment,  fdlicet  quoi  conJUeraUfuiu 
Secondly,  He  objefled.  That  the  £xecution  in  the  Hun- 
dred-Court was  bf  Diftrip^f,  a^  fiqt  by  Levari  fadms, 
and  cited  feveral  Boolcs  to  this  Purpofe  ;  Sed  non  dh* 
fotifr,  for  thefe  9oq)c3  ij^bcre  they  fpca|c  of  a  Pjfirffff^, 
niifi  l>e  underflood  of  a  fievari  fmas^  for  ^  filfi^^^W 
&  Jic  in  infinif  would  be  endlef$  ip  jm  £|:eicuuoji« 
Thirdly,  The  Tr^eife  i^  Aot  £qQ4>  f  nd  iherefgrip  ^f^ 
Ifliie  thereupon  mf^^  ^  Jeo|ail,  fo^  \^  t)aU^  <^kai  * 
£xecution  before  .the  Precept  deiiyercdtQ  him;  hMU 
-been  ^ter  the  Tefie,  it  had  been  good*  as  was  lateTv 
adjudged  i|i  thl^  Courts  therefore  tSe  Traveife  f^onla 
have  been  before  the  Teftg,  or  after  the  9>eturji ;  Si^ 
non  allocatur f  for  the  Triverfe  is  in  prejudice  of  the 
Defendant  himfelf,  if  it  be  taken  more  xi;irrow  than  ft 
need,  and  not  to  the  prejudice  of  the  Plfintiff.  JFofrtfd^, 
There  is  no  Statute  gives  Coft$  in  tb^  Cafe>  Imt  zi 
H.  8.  and  4  %ic.  and  thofe  are  when  the  Plaintiff  1$ 
nonfuit  after  Appearance ;  now  here  it  docs  not  appear 
there  was  any  Appearance*  *  Sed  no^  allocatur*  For 
Advantage  cannot  be  taken  of  'this  by  pleading,  but 
by  Writ  of  Falfe  Judgment,  and  the  Jndgment  ftialj  be 
intended  good  till  it  be  avoided* 

by  Error* 


Peath  of  one 
Plaintiff  a- 
bates   the 
Writ  in  all 
Cafes,  but 
Death  of  one 
X>efendant  in 
Trefpafs  docs 
not  abate. 
6.  C.  S  Keb. 

I  Lev.  2  65* 


riea  in  A- 

|)atement,  the 
two  Plaintiffs 
arc  deadr  is 
not  double. 


Vacra  againft  Dunj^in* 

TROVER,  the  Defendant  pleaded  in  Abatement, 
That  the  Plaintife  Hj^f^  mA  Penrice  brought 
another  AdVion  for  ^be  f^ine  Goods,  which  is  ftill  pend- 
ing, the  Plaiptiff  replied.  That  Hegham  and  Penrice 
are  dead,  whereupoii  \he  DeFendant  detnurred ; ^d 
now  Raymond  for  the  Defendant  iaid^  Tba,t  the 'Death 
of  one  Plaintiff  in  Trover  does  not  abate  the  Writ, 
bccaufe  the  Property  of  the  Goods  fuinrivcs,  and  to 
this  Purpofe  he  cited  zBid/l.  262*  Sfring  againA  Bar^ 
ret,  Curta  contra ;  In  all  AAion  the  Deiith '  of  one 
Plaintiff  abates  the  Writ,  but  in  Trcfpafs  the  Deadi 
of  one  Defendant  abates  not  the  Writ,  .and  Judjgment 
that  he  ihould  anCwer  over.  But  Wylie  made'  fome 
Doubt,  If  this  Replication  were  not  double  in  affigning 
the  Death  of  two  Plaintiffs  in  Alnttemcnt,  when  the 

DeatH 


Hill.  24  ^  ^5  Car.  IL  in  B.  i?. 

Death  of  one  abates  the  Writ  as  ^well  as  the  Death  of 
two  ?  But  by  Hali,  This  is  not  double.. 


The  King  againft  Gregory. 

DEBT  by  the  K^g    tli4isj    Memorandum  Coram  Declir.fM/ 
Domino  Rege  ventt  Dominus  Rex,  m.  ^  inde  fro-  ^^^"'VjJ'^, 
diicii  fefiamf  The  Defendant  pleaded  the  King  had  no  x>*w/w^J^*# 
Superior  in  his  Realm,  thereupon  it  was  demurred  ;  allowed. 
and  now  Saunders  urged.  That  the  Declaration  fhould  ^'^'  ^  ^^^" 
be  in  the  Name  of  the   Attorney-General,    ft?  unie 
AttornaU  General,  fro.  Domino  Rep  didi,  £^c.  Sir  ?^//- 
liam  yonfs  for  the  King,  cited  Rajt.  Entr.  655.  b.  a  Cafe 
in  Point  like  Hthis,     And  ftr  i&i? -Chief  Juftice,  Tkia 
IS  but  an  unmannerly  way  of  declaring  for  the  King, 
&  adjournaiur.    But  afterwards  in  Hilary  Term  tie 
Declaration  was  adjudged  geodf 


*  Bedingfeld  againft  Berisford,  *  P.  83 

ERS^OR  of  Affumfjit  in  the  Court  of  Lime  Regis,  Scire  for  SeirL 
Firfiy  That  the  Award  of  the  Venire  facias  is  fer  f^^  3  Kcb. 
mos  rei  Veritas  ^melius  Scire  foUrit  for  Sciri.     Secondly,  vide  i  Veat* 
i|itbeJBntry  of  the  Jury  it  is  ^1  elej^i,  iriati  &  jurati  %ai* 
dicuntfufer  Saeramenium  fuum,    omitting  ad  verttatem  Y^^ao^ 
it  infra  content,  dicend.     i   RolL  766.  [*it*  f.    And   fo|:   i  Keb.  554. 
thefe  Reafons  the  Judgment  was  reverfed,  upon  «the  ^*^  'oeritat. 
Motion  of  Livinz  for  the  Plaintiff  in  Error.  Kari  J"^ 

the  Jury. 


Termino 


(     «4    ) 


fermino  Paichae^ 


ANNO 


25  Car.  n*  io  Banco  Regis. 


•  t 


fftm^m^m         I  ■  I     I   I     t      I     t    ■  ■       imm^m^mm^mmmmmfm^mimm^ 


Whaley  againft  Greenfield. 

Tenant  in        TJ*  JECTMENT :  Upon  Evidence  to  a  Jury  at  Bar, 

Jtoted  to""  ^  ^^^  ^*^^  ^^*^  •  Tcnaijj  in  Tail  covenanted  to  »B^d 
iiaodfeifed  to  fcifcd  to  the  Ufe  of  himfclf  for  nincty-ninc  Years,  if 
the  ufe  of  he  fo  long  lived,  the  Remainder  to  his  firft  Son  in  Tail, 
9*J"Ycar«*  tf  *^^  Renjainder  over  ;  then  he  levied  a  Fine  to  another : 
he  fo  lon^  And  whether  this  Fine  ihall  make  good  the  £ftate--TaU 
Hv'd,  Remain-  limited  by  the  Covenant,  or  fhall  inure  to  the  Conufee  ? 
fhLiTeWed"?  ^^s  ^h«  Queftion ;  for  by  Hak,  the  Tenant  in  Tail  does 
Fine,  the  Re-  not  here  limit  the  Eftate  to  bimfelf  for  Life,  but  for 
"^^A^^'Jd  ^^^^  9  and  therefore  this  is  not  like  BHthttum^s  Cafe, 
vfde^fnte*  3  ^^^'  ^79*  "®^  BeddtngJieWs  Cafe,  ihid*  895.  where 
5 s  16,  y%  &c,  the  firft  Eftate  being  to  himfclf  for  Life,  is  all  the  Eflate 
2  3how.  4, 5.     he  had  power  todifpofeof:    But  here  by  the  firft  Li- 

mitation  he  difpofes  to  himfelf   only  an  Bftate  for 

Years,  fo  that  the  p.cmainder  to   his  Son  may  well 

enough  arife  out  of  the  Reiidue  of   the  £ftate-tail, 

which  he  during  the  reft  of  his  Life^  has  Power  to  dif- 

pofe  of;  fo  this  is  a  Remainder  executed  in   the  Son, 

^  h*^  ^^  corroborated  by  the  Fincjf  like  to  Duncomb  and  TVing^ 

a?t-Mt  had      fi^^dh  Cafe  iij  Hob*  where  Tenant  in  TaiJ  barraiinecl 

been  found       and  fold,  and  then  levied  a  Fine  to  another,  theJEftate 

lin^^neli'^'  *«?    ^^  ^^  Bargainee  is  hereby  corroborated.    This  Matter 

frr''66  Ycara.    "was  defigned  to  be  found  fpecially:    But  afterwards 

vii  2Show.5.  upon  the  Evidence  the  Peed  appeared  to  be  forged, 

bcipg 


Ptgih.  25  Can  11.  in  B.  R. 

being  indeed  the  fame  upon  which  the  Special  Verdi^ 
between  iVhaly  and  Tankord^  was  before  f^and.  See 
before^  fag.  55^ 

*  Gunter  againft  Cleyton^  at  GuUd^HalL  *  P.  85 

CASE,  That  wh<^cas  he  had  good  Caufe  of  Aftion  c^fcforcfcape 
againft  A.   and    fued  out  a  Latitat  agaihft  him,  ^^^  ^^^ 
the  Defendant  being  Sheriff,  arrefted  him,  and  then  Oydk  of 
fuffered  hitn  to  efcape,  arid  returned  Non  eft  inventus ;  AOion. 
and  upon  the  Evidence  before  HaUy  the  Plaintiff  was 
iionfuit*    Firfty  Becaufe  he  could  not  prove  any  Caufe  Declares  of  a 
of  Afii6tt  againft -4.  which  Hale  held  neccffary  to  be  CaufcofAc* 
done ;  but  if  he  had  declared  of  a  Caufe  of  Aftion  and  pwvT/* 
for  40^.  and  upon  Evidence  had  proved  but  30  j.  that  30 /« 
tad  been  fufScietit  (qUare  tamen  it  beln^  Special.)^*  , 
Secondly^  Becaufe  he  declares  upon  a  Latitat  in  flacito 
tranfgre/s.  and  the  Writ  produced  is  in  flacito  tranfgref- 
Jionu  ac  etiam  BiUae  %oL  which  Hale  held  a  Fault  in- 
curable, tsf  foftea  in  the  fktne  Terfli,  and  in  the  fame  ttciixtz  upon 
Court,  between  Cufe  and  Mildmay,  in   Debt  upon  a  *  l^firat  la 
Sheriff's  Bond,  conditioned  to  appear  and  anfwer  in  ^c^[\ 
flacito  debiti.  Judgment  was  given  againft  the  Plaintiff  Trefpaft  ac 
upon  Demurrer,  becaufe  the  Writ  was  in  flacito  tranf-  ''***• 
pref.  ac  etiam  hilla,  for  this  Writ  is  not  de  flacito  debiti 

* 

Miller  againft  Green. 

TROVER  among  other  Things  de  duohtis  alhis  Trover// 
nodis,  Anglice  White  Knots^  &f  aliis  farvis  tamoUs,  ^^'^'^dU  ^ 
An%\ict  fmaO  Ribbons :  After  Verdift  for  the  Plaintiff  J;;^/^' 
it  was  moved  in  Arreft  of  Judgment^  That  aliis  farvis  Vide  3  Lev. 
t^eniclis  b  incertain,  and  therefore  Judgment  vras  ftayed,  ^^*^  3^^* 
for  it  does  not  appear  quanta  vel  quaks  fuerunt.    Withens  &  i^,  uc. 
for  the  Defendant,  Levins  for  the  Plaintiff*  1^  1  i>anT. 

tft7.     2  Hawk.    p.  c.  24«« 


JDivf 


Hfjct.  85  Car.  n.  in  M.  IL 


Dive  againlt  Jenman. 

t>eclar«  that    ^  Q V  E N  A N  T,  and  fays  the  Defendant  covenanted 

^^i^^  V^  to  build  him  zHc^t^fcfUfidiimMfg^k^t^^ 

the  Statute,      ^^^  Statutum  pro  readificatione  Londtni ;    and  affigns  for 

f  nd  iocs  not    Btcach,  That  the  Pelendaot  did  not  cover  the  Cao^iU* 

t^  thf  su-  "^^^  y^^  Ltiid/ccumdumJlt^ulas  fn^firiptus  pfr  Suuttfum 

tat€  required.  frctdiSum^  Jodgfiiem  by  iuefaiut,  and  a  Writ  of  En^ 

0«c.  sKeb.^   Qiiiiy^  and  15/*  Dama^.    It  was  *inpv?d  ^i^Ajxe^ 

*^  J5I.         ^|-  ju£^gaj£tii.  That  the  Breach  wa^  not  fufficieotljr 

.  *  P-  86    affigncdp   for  want  ©f  alJedguig  In  Faft,   That  th$ 

CamiliveES  by  the  Aft  o«ht  to  bp  covejpd  wjjh  3/ead  | 

Sfi  per  Sak,  It  being  faid,  that  he  did  not  CP^r  theip 

iiriih  Lead^  Jeoundum  fix^tla^  ffr  fradi&um  SiatfOuaf 

fritfcrifi.  it  is  an  Avi^nifnt  that  ip  th^  Stft^tj^  pre^ 

iicrlbecL    Z^vin:^  Sox  the  JDffexidaot. 

Tke  King  aeainft  liie  CorporjatAcoi  of  Win^Jfa^ 


a  Cfi*.    r^ERTTOtlARI  was  dii^filed  to  Uic  Mayctr  fti4 
o^al^  JtipatsajidC#miiK>n«lqr,'toi««(QiKeQi5deisby 


to  the  CiH^l  made  'agamfl  Propri^ors  of  -Laiids  for  R/elidr  of  ^itt 
Frrtj,  they  re-  Corporamm.  They  Tetumed^  Th^t  Tioie  .out  of 
DZt^ii     Mind,  ifc.  there  have  been  five  ancient  V ills,  ./iar«t, 

called  the  Cinjue  P^fris^  and  tha^  Time  out  of  Mind 
Rye  and  Winchilfea  have  been  Mertbcrs  thereof.  And 
that  Tin^e  out  of  Mind,  &c.  Brcvia  Domini  Regis^  &c, 
-nan  cwrrm^  mc  curr^re  deiinf  feu  ^ofdfvjeveruM^  ^vfi  opif 
ijD  Mattexs  .toucjbit^  ti^  Pei^n  ot^be  King,  ^elqpy, 
0X  Appeals,  a*id  thieir  l^etvir*i  was  adjtt<%«d  inl^$cLJ^  ; 
•for  this^CoiiArt  is  jp  i^  that  the  S^jb^e^  .1^  ji^fiX  iuj^ir^ 
ill  •  their  £Aaiie6  ^s  well  .^  491  ^^.^^  ,Rei;j(g99>  ;^  Qrp* 
i^aft^tf!s  0»Xe,  Jffakm^. Corpus  xW  J!^fif^i4^^^s  \^ 

And  by  thcfc  Qrderp  tboyMveimpoft^lH^^^^  Wff* 
the  Eftates  of  the  Tenants ;  and  if  fuch  Orders  be  not 
jeaiamiaabl^ihere,  they  would  be  equal  to  A£b  of  Par* 
liament;  and  this  Cafe  is  not  merely  civil  betweeti 
Party  and  Party,  but  between  the  Corporation  and 
Party.    Alfo  the  Return  here  was  not  pofitive,  but 

under 


Pifi^  i'S  ^r.  it.  in  k.  k. 

under  a  cumque  by  way  of  recital  of  their  Privileges* 
Upon  this  the  fttfuVh  NH5  tjtiafhr^d,  "but  no  Fine  for 
Coqlediptj  becaufe  they  fubmitted  to  make&ei^im  of 
the  Fa6t«     Levins  fOr  the  King. 


*BMu  ^tiA  4m^km. 


IT'-Was  iWicl  by  jfeif,  aii4  not  SenieS,  Yli'at  if  a  BSt'an 
die.  leaving  Goods  In  tlie  ftveral  Ptovihces  of  ^ctrk 


"bats  and  Ad- 

and  Ctf»<tfrW^,  YeVcral  AdmihiflrVtibhs  miift  be  coiitt-  where  Goodi 

mitted.   ksA  fo  it  i§  df  Gonod^  m  ^Mani  «nd  Irelmd.       "« in  fevcral 

*^  Provintca  or 

in  ieveral  Realntf.    S.  C«  3  Keb.  163.    Vide  i  Lev.  ^.    i  Roll.  Abr*  pcS,  909.  Hard. 
9td»    sLeoB.  15$.    Off6.K].*29krSi5*    VT^C  46^    Swinb.  35^ 


*  "BrortifieS  agaidJl  3^^^!  •  P.  87 

T^^^lf^'XSS  ToV  t»k?xfg  "a^id  tf<ftaihiilg  %is  iS^c^As  CfttrAtitn- 
tftrfiVfc!»6WiftB  dard  f(^r  *dr  Del^Vei^rfcc.    'The  g^"^^*^  ^ 
I5^eftii*int  Jtflliflfed,  Toi:  ftfat  he  had  a  Dtift  ttf  Cotti-  Cblntaon. 
•fiibtttbTcfe'th'at*thfe*Cdniln6n  Va^  'not  Torchirged,  *^d  s.  c.'3'KcV. 
t^'at  th'^ft  B^^'fts^^ei*e  k  -StifrjchatgeHiptyn  the  Ccrfntfitrn,  ^^' 
fox  which  h^c^tddk  thdh  knd  drained  them  trll  tTie  W 
Totihds  *l^ard  in  ^tibf^idh  df  'the  TYefpafs.    The 
yraintilF   dcmiiftfed,  n'rtd  by  Sir  WiiHafh  Jones ,   the 
Pfefcwptibh'fdr'a  t>rift  of  CoinwoYi,  does  tidt  df  itfelf 
•Wiimrit  'a  Wftrtrfe  thereupdn,  xtnltfs^lre  had  alfo  >^e- 
fcribed  to  diftrain.    Curia  tlMtra,  ?t  is ^  Ththg  of  ^cbtti- 
mon  Right  for  Prefervation  of  the  Common ;  and  gave 
Judgment  for  the  Defendant. 

Hanji^  ^aiaft  ^ater. 

jpk^Ok^f-a  jfi^dgmtnt  in  an  mfcrior  Court,  in  j^f^^^^ 
^  an  .4^ifij^^  for  Wares; -fold,  becaufe  it  only  htid -rfw^i^r  ' 
•miji  indibtMus  infra  ^urifdi6ti&H0ni  for  the  Wttres,  but  WAfcs^foW, 
-did  not  fay  the?y  wel«  told  infra  ^JiiYifdi^imem;  »nd  .gJ.^V;^^^ 
iHpon  ^tbe  UuhiHide  of  PfeCedento  fo  -adjudged,  the  jurtfinaiHom. 
Ju4gneirt  'hi  this  Cafe  was  rfevcrfedt;  but  ^cherwife  s.  c.  3  Kcb. 
HaU  Md  JVylde  beW'  it  iiulght  be  well  ^enough.  vi^e  ,  ^e^. 

...  .  so.    ^9.    9^» 

io5»  tif,  t56,  208.    Raym.  ^5*    i  Veat.  a,  79.  H%-    I  Sid..  331.  I  Jo.  23ib 

I  siod.  3S(.  a  Mod*  i4b  0;ijivr3^i.  ^a  shoW.  ckfe'450. 

Randal 


i^.  25  Car.  tL  in  S.  Iti 
ttandal  againft  Writtk.. 

> 

lUnt  oqt  ef  ^T^  H  E  Qoeftion  was.  If  a  Rent  granted  out  of  Land 
&iu^£fcfnd  ^  Gavelkind  in  Kent,  fliould  difccnd  to  all  the 
as  the  Land*  Malcs  equally,  as  the  Land  itfelf  out  of  which  the 
8.  c.  I  Mod.  Rentiflued?  Ahd  the  Court  held  firongly.  That  it 
I^Kcb.  165.       ^ould*     But'upoii  the  Motion  of  Serjeant  Hardresy  to 

2  Danv;  549.  be  farther  heard  to  the  contrary,  it  was  adjourned  i 
pi;  5*  but  in  Michaelmas  Term  following  it  Was  adjadged 
lit 54^^^^'  "P^**  Argument,  That  the  Reht  is  of  the  fame  Natuie 
n  Roll.  Ab'r.      with  the  Land,  and  ihall  defcend  equally  to  all. 

783.  pi.  6. 

Koy  1 5-    Cro.   Gar*  411*    Cro.  Jac.  498.  6  Mod*  lao*    i  Salk*  X42«  foftt  13%  139* 

*  P.  88  ♦  DifdaJe  againft  //e*. 

i^ormtto^'  T\EBT  for  Rent  agamft  Tenant  at  Will ;  tie  Cafe 
a  prefent  J^J  was.  The  Plaintiff  after  he  had  made  a  Leafe  at 
Icafc  to  an-  Will,  made  a  Leafe  for  Years  to  commence  prdeutifi 
a^  t£[t  he  ^^^  ^^  ^^  agreed  between  the  Ircflor  and  the  Leflce 
ihall  not  en^  for  Years,  that  he  ihould  not  enter  till  after  the  Day^ 
S'  D^  ^  "P^"  which  the  Rent  of  the  Leafe  at  Will  was  due. 
Kent  upoit  the  ^^^  whether  this  Leafe  and  Agreement  determined  the 
firft  Leafe  is  Bftate  at  Will,  fo  that' the  ASion  lay  not  aeainfi  the 
tTv}m^^*  Tenant  at  Will?  was  the  C(ueftion;  and  after  fomc 
determined.  Argument  the  Court  doubted,  and  adjourned  the  Caufc. 
Raym.  tu*  Sed  fojlta  Mich,  eodem  anno  it  was  adjudged^  That  the 
i^ent.  24^    Eflate  at  Will  was  determined,  and  that  the  Adion  litf 

3  Keb.  i6d,      Aot  againft  the  Tenant  at  yvWh 
toy.  ^ 

(^  1  Lev*  144*    ^^^  ^' 

Harlcw  againft  Bradno^. 


ride ^t  so.  the  Wife  is  alive.  Hale:  The  in  Oretro  txijleri  ii^^mJi 
»iK»  lAitw.  an  Averment  of  the  Life  of  the  Wife ;  whith  after 
386,  3«;*  Verdift,  or  i^poh  general  Demurrer,  would  queftionlefs 
be  good,  but  this  beihg  upoh  a  Special  Demurrer  he 
doubted-  Twyfden  and  Wylde  held  it  well  enought 
though  upon  a  Special  Demurrer ;  ^^her^upoD  Ju^^ 
ment  was  givcti  for  the  Avowant. 


-n 


<    t9    ) 


Xerm.  Sandt.  Trin. 


ANNO 


25  Gar.  II.  in  fianco  Regis, 


— '■ '   '  "'.iaur 


i«a 


t( 


Da^h  againft  Lcving* 


T  T  was  adjudged  upon  Demurrer,  That  the  Inhabi-  tnhateteuHg  of 
*  tants  of  one  Market-Town  may  fell  Goods  .in  another  fel^alnVthd^ 
Market-Town,  and  are  not  proiiibited  by  the  Statute  Maike  ,  Qot-^ 
of  Philif  and  Mary,  which  extends  only  to  thofe  who  withftandinj; 
live  in  Country  Towns,  and  come  and  fell  tUcir  Goods  S V  At  ** 
in  Market-Towns. 


* 


PartII.  0  ^ttm* 


(    9>    ) 


Term.  SaniSi.  Mick 


ANNO 


25.  Car.  II.  ia  Banco  R^is* 


Semne  againft  Sermne. 

Ciutionto  ADMINISTRATION  was  granted,  and  the Admi- 

BiS^MtotSt  ^  niftrator  by  viitue  thereof   being  poffeffcd  of   a 

theOr^ni    ' '  Term',  made  a  Leafe  of  the   Laind,  and  after  was  a 

»*r'^«^'"P^  Citation  to  repeal    the    Adminift ration,    but   it  was 

peai^ was*fu<S",  atfrin«*d;  upon  which  Sentence  of  Affirroation  an  Appeal 

and  both  Sen-  was  fo^,    and  the  Se mmce  of   Adirnfltion  thereby 

«S?^^^L^^r"  repealed,    and  the  iirft  Adminiftration  repealed,    and 

made  by  the  Adminiflration  granted  to  another.     And  by  Hale  and* 

firft  Adminif.  the  whole  Couit,  This  hew  Admini^rator  fliall  not 

Sean  "nmcf  *^^'^^  ^^^  ^^^^  ^^  ^^^  ^^^  Adminifttator,  for  this  is 
good.  '  only  a  Repeal  of  the  Sentence  in  the  Citation,  and  fo 
8.  c  Raym.      is  jn  the  Nature  of  a  Suit  on  the  Citation ;  and  fo  it  is 

V^dc  ante  55,  *^^  ®"^  **  ^^  ^^^  ^^^  Adminiftration  had  been  avoided 
S6.  poll,  173.'  in  the  Suit  upon  the  Citation,  and  not  as  if  the  Appeal 
^^  had  originally  been  brought  upon  the  firft  Adminiflra- 

i^rown.51,    ^.^^^  which  thereby  had  been  totally  annulled.     6  Co* 

I  Roll.  Abr*     Packman's  Cafe* 

919.  •  •  •  *• 

Style  10.    Yelv.  83 »  125.     6  Co.   18.     Mo.  39^    Cro.  £l«  459*      i  Sid.  280,  393. 

%yz'    I  Lev.  157.  186,  305.     1  Mod.  62,  214.    a  Saond.  148.    X  Woocfs  Coav*  917. 

l»Atk.  285* 


P,  91  *  TVilfon  againft  Robinfon. 


Devifeofmy    T?TECTMENT  of   Lands    in    I 
?ftat"/the^'     ^  County  of  IVeftmareland,  and  ii 


Underharrozu  in  the 

in  a  Special  VerdiS 

Fee  paffea"       upon  Not  guilty,  thc  Cafc  was,  fJKilUam  JBaUtvinfon 

-inH  aot  the  '  feilcd 


Mich.  %s  ^r.  II.  in  B.  R. 

4 

'feifed  in  Fee  of  Tcnam-right  Lands   there,    made  his  i^^d  for  U4» 
Will   in  thefe   Words  :    1  devife  to  my  Coufin  William  s.  c.  i  Mod. 
Bald^winfon,  all  my  Tenant-right  Jijl ate' at  iingWend  in  vSe  i  Roll 
Und^rbarrow,    with  all  that  I  and   my  Father  took  of  Abr.  ^S4t    *' 
Rowland   Hubberty,  of  his   Majefiys   Lendsy    and  the  ^IS,  «44- 
Marjuefes  Fee,  vAth  all  my  Lands  at  Bccklide.     Item,  \Xlou^it^^^ 
^  P"^^  30  y*  P^^  Annum  for  tver  to  the  Par] on,  and  2b s.  iio&.  2. 
per  Annum  Jor  ever  to  the  Poor  of  Underbarvow.     And   ^^Jb.  w;. 
what  Eftate  (hould  pafs  by  this  Devife  of  Tenant-rigot  a^iund.^|ok 
Eftate,  whether  an  Eftate  for  Life  or  in  Fee  ?  was  the  4t  Jj.  lo;-    ' 
C(ucftion :  For  it  was ,  objc6ted,    that  by   the  Words  *  *^°^*  ^'^^ 
Tenant-right  Lfate^  not  the  Kf>ate  in   the  Lands,  but  Jivioaiso.^ 
the  Nature,  C(uality,  and  particular. Kind  of  the  Lands   i  snow.  318- 
vas  defcribed   and  fpecified ;  as  all  my  S^ccage,  or  all  L^^^**^'^*^''^* 
my  Cafite  Lands ;  for    Tenant-right  Lands  ditter   from 
the  Nataie  of  Fet-fttn-pU  .at  Common  Law,  being  of 
the  Nature  of  Conyholtl  finable,  and  as  Copyhold  pafs 
by   Copy,  fo  th<fr  par>  hv  i^crd  uithui  t  Livery;  but    » 
upon  every  D^ath  or  Alien:.tvMi,  t  ir  J  enant  muft  be 
admitted  a&  in  the  Caic  oi  y  oj  y.i'..t   ;  a  u*    whtn  he 
intends  to  pafs  a  Thing  in  F'^e,  he  adds  the  W  ords  for 
ev&Ty  as  in   the  Cafe  of  the  Harjon  and  Poor*     2.  The 
fubfequent  Words,  zitrth  all  that  I  arc  my  I ather  took  of 
Hubberty,  (What  all  r)  not  a  fee  iimplc ;  but  all  the 
King's  Lan4s  and  the  ^darqueffes  Fee  ;  and  the  la  ft  Words;^ 
Ufithall my  Lands  at  &tz\ii)\dt^  can    pr.H  but    ah  'Eftate 
for  Life.     And  all  is  one  intireconjunviuve  Clauic,  and  ^ 
therefore  can  pafs  no  more  than  an  Eftate  for  Life  in 
any  Pait<of  it;    otherwife  weie  they   fcveral  .diftinO: 
Clau£es  of  Devife,  as   in    i    Roll.  844.  nu.   i,  2.   and 
JVfoor.  ^.  153.     But  the   Court  held  that   the  Fee  of 
the  Tenant-right  Land  paifcd  in  this  Cafe  ;  but  becaufe 
it  does  not  appear  how  many  Acres  there  arc  of  the 
Tenant-right    Lands,    and    how  many   of   the  other 
Lands;  fo  that  the  Court  cannot  be  afcertained  of  the 
C^uantitics,    a    Venire  facias   de  novo  was   awarded. — • 
Levinz  for  the  Plaintift^  Wejlon  for  the  Defendant. 

\ 

*  Wildman  againft  North.  *  P.  9i 

REPLEVIN,  the  Defendant  juftified  and  pleaded  in  RrrieTin 

in  Bar,  That  the  Beafts  belonged  to  a  St.an.^  r,  the  Lc^ndant 

abjgue  hoc  that  they  were  the  Beafts  of  the   Plan  tiff.  ln7pro]vrty 

Upox;  this  tUe  Plaintiff  detnurrcld,  beciufe  this  is  only  in  Bar  or   . 

"  G  a  ,        .  JVlatwgi'   Abatement. 


A&h.  25  Car.  U.  in  B.  R 


U»C-  i  Vent. 


Where  no 
Avowry  /r< 
tetarut  babendt 
U  necdUry. 
Vide  a  Salk. 
5-  Ace. 
SI  H.  d.  12* 
M  H.  6.  S5- 
Ball.  M*  P.  54* 


l^fiee  cove* 
mmtt  with  ' 
the  Leflbr  and 
hia  SxeCtttort» 
to  repiir,  yet 
covenant  liee 
for  the  Heir. 
8.  C.  a  DanV4 
a35>  H.  5* 
Vide  ante 

S  Iiev.  189. 


Antcil* 


Matter  in  Abatement,  and  not  in  Ban  and  alfo  k 
amounts  to  the  General  Ufue.  Curia,  In  Trefpa£i  thb 
woald  amount  to  the  General  Ifiue ;  but  not  in  Re- 
plerin,  and  may  be  pleaded  either  in  Abatement  or  m 
&ar.  And  there  needs  no  Ayo'wry  fro  retomo  Imbaido 
in  thb  Cafe,  for  the.  Goods  being  not  the  Plaintiff's, 
the  Avowant  muft  have  a  Return  of  them,  2  Cro,  SMkili 
againfl  ShcUon ;  and  Judgment  was  given  for  the 
Defendant. 


Laugher  againft  Williams  in  Scaccv. 

COVENANT  as  Heir,  upon  the  Lcafe  of 
Anceftor  of  Lands  in  Glstnorgarjkirg,  in  the  Time 
of  Queen  Eliahiiky  for  ag  Years;  wherein  the LeiTee 
covenanted  with  t!ie  Leflor,  his  £xecutots  and  Admi* 
uiftrators,  to  repair,  and  to  leave  the  Premiffes  in 
repair  at  the  4Snd  of  the  Term ;  and  now  the  Heir 
brought  this  Adion  againft  the  Executors  of  the 
Leflee ;  whereupon  the  Defendant  demurred.  And 
now  it  was  argued  for  the  Defendant,  That  the  Cove- 
nant being  only  with  the  Leflbr,  his  Executots  and 
Adminiftrators,  the  ASion  lies  not  for  the  Heir,  Ritk- 
mond*s  Cafe,  Owen's  Reports.  .  To  which  it  was  an^ 
fwered  That  this  is  a  Covenant  xvhich  runs  with  the  Landi 
and  goes  to  the  Hetr  without  naming  him ;  as  Sfencer*B 
Cafe,  and  the  Dean  and  Chapter  of  PFindfor^s  Cafe, 
5  Co.  Alfo  the  Intent  of  the  Parties  appears  to  be, 
that  the  Covenant  (hould  continue  after  the  Death  of 
the  Leflbr,  it  being  with  him  and  his  Executors,  and 
therefore  it  does  not  determine  by  his  Death,  Sach^verei 
and  Frogai's  Cafe,  Trin.  the  23  d  of  this  King  in  B^  R. 
upon  which  Judgment -was  for  the  Plaintiff.  Seys, 
Serjeant,  for  the  Defendant,  Lavinz  for  the  Plaintiff. 


♦P.  93 


^  Goftim  againft  Sedgtvick4 


Writ  of  Xrror  Ij«  RROR  in  Parliam^t  of  a  Judgtnent  in  S.  Jl.  was 
men"not  dc-  determined  by  a  Prorogation  of  the  Parliament ; 
termined  by  a.  a  Ad  a  fecoud  Writ,  of  Error  was  brought  wllich  aHb 
J>rorojation  of  determined  by  a  Prorogation  in  Kovemier  thb  Term, 

rarliamciit-       ^J^  ^^    ^^j^  ^j-  j^^^   ^^^^^     ^^^  ^^^  ^  ^j^j  ^^^  ^( 

Error 


Mick.  25  Car.  11,  in  B.  R. 

I 

Error  brought^  and  a  Supersedeas  t2K)ycd  for  to  fia]r 
Execution ;  and  at  laft  upon  ieveral  Debates  and  great 
Search  of  PrecedentSj  it  was  granted,  the  Prorogation 
here  being  to  a  Day  certain^  and  no  Term  interpoiing* 
But  by  f/d^,  though  the  Writs  of  Error  be  abated  by 
Prorogation  without  default  of  the  Party,  yet  if  a 
Term  had  ii^terpofe.d  between  the  Tejle  and  Return  of 
the  Writ  of  Error,  no  Suferfedeas  could  be  awarded 
without  (hewing  (bme  apparent  Error  in  the  Record. 
Though  Writs  of  E^ror  are  abated  by  a  Prorogation 
without  any  Default  of  ^he  Party.  And  WyUe  held. 
That  although  a  Term  did  interpofe  between  the  TeJle 
and  Return  of  the  firft  Writ  of  Error,  yet  a  Suferfedeeis 
lies  in  this  Cafe,  becaufe  the  Writ  of  Error  is  deter- 
mined by  the  Prorogation,  without  default  of  the 
Party*  But  afterwards  it  was  declared  by  the  Lords, 
and  fo  the  Law  is  takes  to  be  at  thb  Day,  that  a  Writ 
of  Error  does  not  deterpiinp  by  a  Prorogation  of  the 
Parliament. 


Atkinfin  againll  Woodburn. 

TRESPASS  vi  (f  m-mis  in  the  County-Palatine  judgment  Ui' 
Court  of  Lancajier,     The  Defendant  pleaded  in  inferior  court 
Par  a  Recoveiy  for  the  fame  T  icfpafs  in  a  Court-  g^^t^^AbSie^ 
Baron;    upon  which   the  Plaintiff   demurred*      And  menttoan 
Wylde  Chief  Juftice  of  Affife  at   Letncafter,  upon  an  Aaior.  in 
Adjournment  to  his  Chamber  at  Serjeanf  s-tnn  ;  held  it  ^^'^f "^ 
pleadable  in  Bar,  40  E.  3.  27.  «•  7  //.'  4.  15-  tf«  3  H.  Ante  81^    • 
4*   II,  12,  20.  Bro.  yudgment   |6.  Sed.   6    Go.    45.  «. 
€(mtra,  and  5  C«.  62.  a.  That  it  is  not  pleadable  in 
Abatement.    But  after  Judgment  was  given  for  the 
Plaintiff:  For  Trefpafs  vi  ^  armis  lies  not  in  inferior 
Courts;  and  therefore  the  Judgment  there  when  the 
AAion  is  vi  &  armis,  is  void ;  and  if  it  be  not   vi  & 
armis  (in  this  Cafe)  it  is  not  the  fame  Trefpafs.     Bat 
he  held  ut  Jufra,  that  *  Judgment  in  an  inferior  Court     t  p^  g^ 
may  be  pleaded  in  Bar  to  an  A6^ion  brought  in  a  fup6-  * 

xior  Courts  and  be  alfo  held  it  pleadable  in  Abatement 
when  it  is  for  the  fame  Caufe.    Levin:g  for  the  Pl^iintiff, 

fFig^iM  for  the  Defendant* 

♦  « 

Sdgehurj 


^GcL  %s  Car.  JL  in  S.  IL 


Corenant  t* 
run  for  locA 
at  ore  lime, 
and  for  too/* 
inore  at  ao- 
ot'-cr  lime. 
is  within  the 
Stat  of  Gam- 
inc. 
Vi:e4Mol. 

409-   . 
5  Mod*  I.  4. 
I  Lutw.  484. 
I  Salk.  344. 
^  MoJ«  54. 

6;  I  SiiL  394. 


Ugebury  agaiaft  Sofudalc^ 

■TVEBrT  upon  Articles,  whareby  the  PUindff  and 
-*^  Defendant  agreed  to  run  t  Horfc-race  at  /^.  toK 
Die  for  ico/.  and  that  they  ran,  and  the  Piaintiff  won. 
The  Defendant  pleaded  the  Covenant?,  iivhereby  it  tra& 
fa.ther  agreed.  That  at  the  Defendant's  Reqneft  the 
Piain'tiff  fhould  bring  the  fame  Horfe  to  run  with  the 
c  t-ier  Horfe  at  another  Day  and  Place  fonooil  more. 
And  then  pleaded  the  Statute  of  King  Ckmrks  the 
Second  ag,ainft  Gaming,  'I hat  if  one  lofe' more  at  mm 
Time  than  lool.  ufon  Ticky  all  Securities  givm  for 
the  Money  Jfiall  be  void*  ^  The  P!aintiflF  reflied.  That 
the  Defencjant  did  not  requeft  him  to  run  again  at  the 
other  Day  and  Place :  Upon  wh'.ch  the  Defendant 
demurred*  And  Judgment  was  given  for  the  Dcfcn* 
dant.  For  Firji,  That  the  firft  icol.  was  not  loft,  and 
then  a  new  Security  afterwards  given  to  run  a  fecond 
Match  for  more,  as  it  was  objected  was  the  Intent  of 
that  Statute,  which  allows  the  lofing  of  looL  upon 
Tick  :  And  Secondly y  Though  the  firft  lool.  and  no 
more  was  loft  in  this  Caf<J ;  yet  here  becanfe  the  Con- 
tra£^  was  for  more  than  ico/.  to  be  won  or  loft  ap6Q 
Tick  or  Credit,  the  whole  Bargain  was  void  ab  initio, 
and  not  made  good  by  the  Event  fubfequent,  whereby 
it  happens  that  no  more  is  loft  in  toto  than  roc*l.  and 
the  Statute  being  tnade  to  fupprefs  the  Ufe  of  exceffive 
Gaming,  fhall  be  conftrued  in  the  moft  extenfive  maii« 
|icr  that  can  be  to  anfwer  that  End* 


*P.95 


Condition  to 
tn«!ke  fuCh   . 
R<^^eafe  as 
/hall  fatisfy 
the  PlaintifTa 
Council,  De- 
fendant mult 
tender. 
fi.  C.  I  Mod. 
104. 
Riym.  282.! 


*  Baker  againft  Bulftrode^ 

DEBT  upon  an  Obligatibn  conditioned,  to  feai 
and  execute  fuch  a  F<eleafe  as  fhall  fatisfy  the 
Plaintiff's  Counfel :  The  Defendai/t  pleaded.  That 
the  Plaintiff  did  not  lender  him  any  jkeleafe  to  feal  i 
whereupon  the  Plaintiff  detnurred  :  And  now  upon 
hearing  Sir  William  ^ones  for  the  Piaintiff,  Judgment 
was  given  for  the  Plaintiff:  For  the  Defendant  in  this 
Cafe    was  to  tender    the  Releafe  to  the  Plaintiff's 

Counfel; 


Might  2^  Or.  II.  h  B.  It* 

€t>uidel^  to  fee  if  h*  aipprovcd  and  was  fat'isfied  wilk  \  ^*^v.*s|^ 

k;  and  Hie  Defendant  hath  undertaken  to  do  it.    And  pi.  33.^' 

tim  is  not  like  to  LamV%  Cafe*  S  Co-  l^i*  a.  £3.  i.  wi^re  Viue  %  Cro. 

the  Condition  fc  to  feal  fuch  a  Kcleafe  as  the  Plaintili  's  \^^^n,  ^br. 

Coonici  (hall  adviie;  for  in  that  Cafe  the  Plaintiff  is  465.  pi.  29** 

to  procure  his  Cotinfel  to  draw  the  Releafe^  and  then  ^^  595, 

tenoer  it  to  the  Defendant  to  fcai.  3  Mad.  tpr; 

i9«. 


Term,  Sana.  Hill.  ♦  P.  9^ 
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frideaux  againft  Warm. 

REPLEVIN    for    taking  the  PlaintiflF's  Sail:  Preftriptlon 
The  Defendant   avowed  as  feifcd  of  the  Manor  x/^^fid*© 
of  Padpow  in  the  Coi  nty  of  Comzval,  and  that  between  htv?  Toll  of 


Key  he  and  all  Lords  of  this  Manor  Time  out  of  Mind,  ''^'^'''  ^^  ^'^ . 
xepaiied,  and   there  kept  a  Bufliel  fo-.  meafuring   Salt  ®J^in^?he 
and  other  Merchandize  there,  &  rationc  inde  have  had  Manor. 
a  BnlV»rl  of  Salt  (computing  to  the  Bufhel  2^  Gallons)  ^  ^'  ^  ^^^^ 
of  eveiy  Ship  bringing  Salt   between  the  fiid.  ^tfJ^--  :^yni.«3«. 
hrid^e  and  Sl'fper-foint,  to  fell,  £^c.  as  belonging  to  the  3  Lev.  ^^<^' 
faid  Manor,  and  then  lays  a  Cuftom  to  diftrain  for  it  *  ^'^%'  '^^ 
any  reafonable  Part  of  the  Tackle  of  fuch  Ship;  and  %  i^r    ' 
that  a  Ship  of  the  Plaintiff's   laden  with  Salt  to  be  3  iev.  4co, 
fold,  came  there,   and  for  not  paying   the  Duty  he  4*^4*5' 
diftrained  the  Sails ;  the  Plaintiff  froujlando  that  the 
Lords  of  the  Manor  had  no  fiich  Duty,  &  p^otejiandoy 
no  Prefcription  to  diftrain  for  it :  He  by  his  Plea  con- 

feffes 
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»si 


MEn  the  Dcfimdant  is  Lord  of  the  Manor,  and  that 
between  Wadebridgt  and  SUfper-'foiiU^   Tinie  oot  of  _ 
Mind  there  bath  been  a  Key  a»  aforefaid,  and  the 
Lords  of  the  Manor  ha.Te  repaired  it :  But  farther  he 
isys.  That  ttie  River  of  Pmijlcw  is  ten  Miles  long,  and 
the  Manor  of  Padftom,  a  fmall  Manor  of  the  Extent  of 
half  a  *  Mile  and  no  more  npon  the  faid  Kiver,  withia 
which  Manor  the  faid  Key  is ;  and  that  the  Ship  waa 
brought  to  Nude^  a  Place  upon  the  faid  River  lai^ 
Jf/lms  a  mok  frpsiiff^  t'ix.  the  fpa^e  of  feven  Mil^ 
And  travcrfes  sAfjue  hoc  that  the  Ship  was  brought  to 
the  faid  Key^  or  any  other  Place  within  the  Manor  i 
hereupon  the  Defendant  demuned^  and  Judgment  waa 
y^pA  190^  given  for  the  Plaintifif ;  for  the  having  and  repairing  of 
9l  Key  within  the  Manor,  cannot  intitle  him  to  Toll 
but  of  the  Manor  for  Qoods  nqt  brought  to  the  Key, 
nor  within  the  Manor,  but  to  a  Place  fo  far  diftant 
from  the  Manor  and  from  the  Key  ;  nor  will  the  Re* 
pair  of  the  Key  aod  the  keeping  of  the  Bufl^el^  fupport 
the  Prefcription  of  Toll  for  Goods  brought  to  another    ' 
Place,  though   upon  the  fame  River;  But  if  this  had 
been  a  Port,  Hak  faid,  fuch  Prefcription  within  the 
Port,  might  be  good ;  as  it  is  in  3L I  H.  7.  i6-  a*  and  ii| 
the  Port  of  London^  and  divers  other  Pprts,  where  the 
Owners  of  the  Pqrts  have  fuch  Prefcriptions :    But 
Ttin.  7  ^,  3*  in  Communi  Banco,  fed  intratur  ItilL   5 
i^.  &  M.  inter  Crijfe  £sf  Beltvood,  quod  vide  poftea.     A 
Prefcription  for  the  Lord  of  a  Manor  to.  keep  and  re- 
^pair  a  Wharf  withiq  the  Manor,  and  by  Reafon  thereof 
to  have  Toll  of  all  Gopds  landed  within  the  Manor^ 
though  not  at  the  Wbarf^  was  adjudged   good ;  for 
originally  the  Lord  was  Owper  of  all  the  Lands  of 
the  Manor ;   and    therefore    this    Prefcription    wa^ 
held  good  in  refpeiSjt  of  >he  Eafement  in  landing  the 
Goods  upon  his  Soil  which  b  in  Nature  of  a  ToU- 
traverfe ;  whereas  this  here  'is  only  in  the  Nature  of  a 
Toll  through  for  palfmg  in  the  River,  which   is  the 
King's  common  Highway^  and  that  without  having  % 
Port  or  otVr  Iritereft  in  the  River,  or  apy  Place  where 
the  Goods  come.  '  And  though  this  Cafe  of  Pridemix 
and   JVarne  was  cited  as  an  Authority  in  the  Cafe  of 
^rifpe  and  Belwood,   in  oppofitlon  to  the  Judgment 
^here  givien ;  yet  the  Difference  between  them  19  manifeft. 


yidctlfHlon 
hr  Toll  6i 
allOoodt 
brought 
within  the 
Port.  good. 
Vide  I  Mod. 
105,  ^51* 
S  I!«v,  4S4, 
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and  the  Cafe  of  Crifpe  anc|  Belwood  was  adjudged  ir| 
y»^tf  by  the  whole  Coin  t  of  Common  Pleas,  x^lenco 
and^  Levinx  for  the  Prefcriptipn  in  the  Cafe  of  Crifp 
and  Belwood ;  and  IVright  and  Lutwy^he  3erjeant  contra. 
And  in  the  Cafe  of  JVame  and  Prideaux  fupra^  Courtney 
for  the  PlaintifiF  and  PoUexfetiy  after  Chief  Jufticc  of 
the  Common  Pleas,  for  the  Defendant. 


^  The  £ifng^  againft  fiaJlow  and  Norman. 


•  P.  p8 


THEY  were  found  guilty  of  Clipping  and  Coining,  Forclippiiis 

and  the  Ctueftion  was.  What  Judgment  ftiould  JS?  t^*]'''*^* 

be  given  againft  them  ?  And  it  was  refolved  by  all  the  is  drawn  ^4^ 

Judges   in  England,   except  Vaughan  Ch;ef  Jufticc  de  hanged. 

Com.  Banc,  that  in  both  Cafes  the  Judgment  muft  be;  ^l^*  5*^^ 

to  he  drawn  and  hanged  vi\iho\xt  quartering^  according  to  ' 
Coke,  3  Injl.  17.  h.  as  to  Coining;  but  contraiy  to  him 
there  as  tp  clipping.    Apd  ^tandf.  fl*  C'or.  ii%.  f.  ^s  to 
coining* 

* 

Lomax  againft  Armorer. 

ERROR  of  a  Judgment  jn   Dower  in  the  Town   No  Plea  of 
Court  of  Newcafile  vfon   Tine,    was   aftigned   by  ^'*nktene- 
Levirtz,  becaufe  the  Plea  was  held  upon  Plaint  only,  ij;;^;!*/^*^^^^ 
without  Writ,  and   Pleas  of  Freehold  cannot  be  held   3  Keb,  277. 
without  Writ,  2  Cro.  loi.  no  not  by  Cuftom,  F.  N.  B. 
47-     Yet  here  no  fuch  Cuftom  is  alledged  for  it.     Co. 
a  In^.   3"  I.  a  Plea  of  Detinue  de  Charters  cannot  be 
held  without  Writ,  Britt.  126.  d.  Co.  Entr.  129.  Dower 
in  London,  per  breve.    And  as  to  Fines  they  cannot  be 
levied    in  inferior  Courts  without  the  King's   Writ^ 
44  Edw.   3.   28,  37.     50  ^^  9.  jCro.  314,  Oweng^. 
for  thereby  the  King  woulu  lofe  his  Silver.    But  in 
ancient  Demefne  Fines  have  been*allowe<j  good,  becaufe 
thefe  Couits  were  anciently  the  King's  Courts.     No 
Body  being  ready  of  the  other  Side ;  it  was  adjourned  : 
But  afterwards  Hill.  26  £?  27.  the  Judgment  was  re- 
Tcrfcd. 


Tcimino 


(  ^  T 


Termino  Paichse^ 


ANNO 
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Vanaflon  againft  MackarJy% 

Cavetjant  to  /COVENANT  in  J5.  1?.  in  IreUni^  whet*  the 
giy  8/.  »  v>  PlaintiBF  declared,  that  he  covenanted  to  ferve  the 
Year  ^«tff/tfrf  Defendant  five  Years,  and  the  Defendant  coTenanted 

to  pay  the  Plaintiff  83/.  every  Year  ipiariernaiim^  vi^. 
20/.  155-  2it  Michaelmas,  2oL  a.i  Lady  Day y  zoL  i^s* 
at  Midfummery  ajud  %oL  151.  nt,Ckri/imaSy  and  affigoft 
for  Breach  Non  -payment  of  the  whole.  The  Defen- 
dant demanded  Oyer  of  the  Indenture,  which  was  en- 
tered as  aforefaid,  faving  that  under  the  viz,  it  was  TcI* 
at  Michaelrrmsy  and  2o/.  15^.  at  Lady^Day.  And  Iffiie 
was  taken  that  the  Plaintiff  did  not  ferve  the  Defendant ; 
and  in  the  continuance  of  the  IfTue  apd  Trial  and  fyji^ 
the  Entry  was  made  thus:  Ni/t  Cafitalis  yufiida^ius 
frills  venerit  die  Lumty  &c,  inter'  horas  Jecundam  St 
y*  iertiam  fojl  meridiemy  and  the  Fojlea  was,  die  &  loco 

infracontent'  venerunt  fariesj  toV.  and  Verdidl  and  Judf" 
inent  was  given  for  the  Plaintiff^  whereupon  Error  was 
here  brought,  and  two  Errors  affigned.  Hrjly  The 
Variance  between  tlie  Sums  in  the  Declaration  and 
the  Indenture  ;  and  alfo  that  all  the  Parttcalats  do  not 
amount  to  83/*  but  come  151.  fliort,  and  without  the 
Particulars  as  fpt  forth  under  the  viz.  it  will  not  app^w 
—  how  much  was  to  be  paid  at  one  Day,  and  how  much 

at  another ;  nor  is  it  fliewn  what  the  Quarter  Days 

arc,  and  the  Vi oxA  ^mrternatim  z^xmot  fupply  that; 

neither 
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fitiij^ev  is  it  faid   qmrtcrnatim  fer  aquales  fortiones.*-^ 

Secondly^  The  Fojlea  ought  to  have  been  tempore  &  Icco  , 

infra  content^  and  not  J}ie  ^  loco.     *  But  the  Court  an-      *  P.  ico 

fwered   and  refolved.    That  quartemaiim  fupplics  all 

this  after  Verdi6l,  and  that  the  Vanance  under  the 

viz.  does  no  harm ;  for  quartemaUm  fliall  be  intended 

the  ufual  G^uarter  Days,  and  that  the  Payments  were  to 

be  by  equal  Portions;  and  though  83/.  ib  not  due,  but 

the  Duty  is  lefs  by  15J.  yet  the  Jury  having  given   no 

more  than  is  due,  the  Demand  of  more  will  not  vitiate, 

though  in  fomc  Cafes  the  Demand  of  Icfs  will  hurt :  vidcantc4. 

And  as  to  the  fecond  it  appears  the  Caufc  was  tried  and   Covenant  and 

no    Default,    and   therefore  it  fhall  be  intended    the   J?^^*^*^^"^'* 

Parties  came  at  the  Time  and  place.  Judgment  affirmed,  nit  jury  give 

IV.  Jones  for  the  Plaintiff  in  Error,  Levinz  for  the  ^^^^• 

Defendant.  videantc4. 


&5;. 


Drew  againft  Bayly. 


DEBT  upon  an  Obligation  to  perform  Covenants,   Adminjarator 
and  upon  Special   Pleading  and    Demurrer  the   of  aitrmfor 
Cafe  M'as  thus:    One  pofTefTed  of  a  Tern,  for  one  hun-  jf^AJVW  r 
dred   Years  as   Adminiftiator,  made  a  Lrafe  tor  hve  for  five  Years. 
Years,    rendering    Rent  to  him,     his  Exv-cutors  and   'entering 
Affigns,  and  made  the  Plaintiff  his  Executor  and  died  i  c  titoV/hair^' 
and  now  in  an  A  ^'ion  br6ught  upon  this  Oblii  jtion,  have  the 
and  Breach  aflipned  for  Non  payment  ^f  the  I'i  nt,  the  ^^^^'.  ""'^  ^^^ 
C^eftion  was.  Whether  the   EjNecutor  of  the  Admi     jeTc^^^nln  ^ 
niftrator,  or  the  Adminiftrator  de  bonis  «rA?  to  the  i^ifl   iht  Reverfioii. 
Inteftate,    fhall   have  the   Rc'nt  r    By     r.ux  en    it  was  ^' ^'  » Vent, 
argued  for  the   Defendant,  That  tlj(  Acirmn  ftiator  <ff  3  Ktb.  298, 
hGHis  non  fhall  have  it  as  inci('f  nt  to  the  K(  vciiicn  \\  liich  427»  475. 
he   has   without  Controvcify;  and  it  is  n' t  like  t(   ^^v  ^^  ^^™* 
Litt.  46.  h.  where  the  Hulband  poft'tfiVd  of  a  Term  in   viJe  Dyer 
Right  of  his  Wife,  makes  a  Leofe  ior  pai  t  of  the  Term,   283.  316. 
tendering  Rent,  in  which   Cafe   the   Executors  of  the  ^99,  ^s",*  2^ 9. 
Hulband  fhall  have  the  Rent,  altliongh  tjic  Wife  hath   i  Chan.  kti»/ 
the  Reverfion,  for   that  is,  bccaufe    the    Wife    is   not  5^* 
Party  to   the  Leafe,  which  is  the  fole  Rcafon  of  that 
Cafe.     And   the  Covenant  here  runs  along  with   the 
Rent.  .  Gould   contra^  he   cited  LcUh  266,  267.  a  Cafe 
cited  to  be  fo  adjudged,  which  being  there  marvelled 
at,  ^ones  Juftice  then  faid.    Yes,  Faith,    it  was  fo 

acljudgedt 


*  p.  lOI 

Vide  Dyer 

X  JO.  2I4»  3W» 
Hob.  246« 
Style  2/iS' 
I«atch  %66, 

Cro.  Car.  i6ff 
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1  Sid.  29. 
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adjudged.  And  Gould  faid>  That  this  Cafe  is  all  one 
with  the  Cafe  of  Qo.  Lin.  for  there  the  Wife  n  in 
paramount  theLeafe  *  by  Survivor,  and  fo  here  the 
Adminiftrator  de  bonis  non  is  in  paramount  (he  Leafe  of 
the  firft  Adminiftrator,  as  hath  bc^  often  rcfolved,  for 
which  Reafon  he  cannot  have  a  Sdre  Facias  upon  a 
Judgmeut  obtained  by  the  firft  Adminifirator ;  which 
the  whole  Cou  t  agreed.  And  Hak  faid.  The  Executor 
of  the  Adminiftrator  {hall  have  this  Rent,  but  it  (hall 
be  AiTets  in  his  Hands  liable  to  the  Debts  of  the  Intefot^ 
ibr  which  he  fhall  be  charged  as  Executor  de  fon  tort\ 
^hereupon  Judgment  was  given  for  the  Plaintiff* 

>Vild  N'oU,  In  Michaelmas  Tenn  foUowipg  iq  another 
Cafe  between  the  £ame  Parties,  the  fame  Point  hapr 
pened  agaut^  and  the  Court  in  fftf&'s  Abfence  doubted; 
and  being  moved  again  in  trinity  Term,  H^le  himfelf 
then  doubted,  but  after,  a9 1  was  informe^^  that  Ca($ 
was  adjudged  (as  here)  for  the  Plaintiff. 


« * 


Trover  and 

Jfrnrnftfii  in 
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and  Not 
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Holms  againft  Taylor^ 

ERROR  of  a  Judgment  in  Com*  Banco,  where  th^ 
Plaintiff  in  an  Adion  joined  Affim^t  and  Trover 
by  feveral  Declarations;  %nd  Verdift  and  Judgment 
viras  for  the  Plaintiff  in  the  Ajfujm'ffit^  and  for  the  De* 
fendant  in  the  Trover.  Andit  was  argued  and  held  by 
iZsZr,  That  t(iough  by  the  Verdid  the  Caiufes  are  bow 
become  feveral,  yet  iu  as  mueh  as  no  fuch  Adion  lay, 
the  Declaratiop  is  naught  ah  initio^  and  the  Judgment 
void :  ^ut  Tivyfden  doubted,  if  the  Severance  by  the 
Verdid  does  not  make  it  good^  though  it  was  bad  at 
firfi.     Adjoumaturf 

I 
/ 

Nota,  Hardus  166.  in  Battery  by  Baron  and  Feme 
for  Battery  to  both,  if  the  Defendant  be  found  Non 
Gulf,  as  to  the  Hufband,  this  by  the  Opinion  of  Bridge 
ftidf}  Chief  Baron,  is  cured  by  the  Verdidl^ 


f^vtt^ 
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*  Hawkins  againft  MfUs.  *  P.  lOi 

ERROR  of  a  Judgment  in  Excejier  Cobrt,  becaafe  ^~*  Hgufet 

the  Award  of  the   Venire  facias  was  fraceff.ejl  f^^/'no?"*^ 

^w-  Curiam  quod  Venire  Fac*  XII.  in  Figures.    But  being  En'gUjb. 

Iteman  Figures,  the  Court  held  it  well  enough,  aliter^  ^  ^\l  ^^^ 

if  it  had  been  thus   iz«  in  J?«^/^  Figures,  and  the  a^Hawtpjc. 

Judgment  was  afErmed*  M^.        1  ' 


Smith  againft  Neefam. 

ASSAULT  and  Battery  upon  Nan  culp^  was  tried  ivhere  the 
before  Hale  Chief  Juftice  at  GvildkaM',  the  Jury  Aflauitoniy 
found  the  Defendant  guilty  of  the  AiTault  only,  and  '"^txr^i^ 
not  guilty  of  the  Battery-     And  Hale  Chief   Juftice  than  Da- 
certified  accordingly,  to  have  the  Opinion  of  the  Court  ma^es. 
upon  the  new  Statute :    And  whether    the    Plaintiff  %f^  t^^s'os. 
fhould  have  full  Cofts,  or  no  more  Cofts  than  Damages,  ^5! 
which"  were  fmall  ?  was  the  Queftioh  ;  and  upon  the 
firft  Debate  it  was  adjourned*     But  refolved  afterwards 
(as  I  heard)   that  he  (hall  not  have  more  Cofts  than 
Damages,  for  the  Battery  is  not  certified  to  be  fully  * 

proved,  hxxt  the  Aflfault  only. 


Brown  againft  Paljry. 

PROHl]^TION  to  the  Ecclefiaftical  Court  of  Cuttom  tore* 
-DttrAfl^^l^lfjllggefting  that    they  are  a  Parochial  ^j*u^SS' 
Chapel  within"%nother  Parilli  of  Northumberland^  and  charged  from* 
that  the  Inhabitants  of  the  Chapelry  have  Time  out  of  repair  of  the 
Mind  had  a  Parochial  Chapel  and  Divine  Service,  Sa-  chm^ii 
craments,  £^c.  and  have  ufed  to  be  exempt  from  the  vide  poft,  163, 
Repair  of  the  Parochial  Church,  Bells,  dfc.  in  Con-  164,186,  187.. 
fideration  of  their  being  charged  to  the  Repair  of  their  |  a?eria!  xfp. 
own  Chapel,  and  that  they  have  ufually  repaired  the  icy, 
fame ;  and  yet  that  the  Defendant,  Churchwarden  of 
ihe  Parifti-Churcbt  fued  them  to  repair  the  faid  Church, 

the 
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the  Parifh-Bells,  &c.  And  the  Prohibition  iras  granted. 
And  at  *  another  Day  afterwards  a  Confultation  wa* 
movdd  for,  for  that  this  whole  Matter  was  pleaded 
there,  and  Sentence  given  ;  and  the  Cafe  of  Chafe 
BrimidgCy  Hob.  66.  was  cited,  wherein  fuch  a  Cafe  a 
Coafuitation  was  granted  upon  Motion.  To.  which  it 
was  anfwered.  That  in-  thef  Cafe  of  Chafei  Brimidgt 
Sepalture  was  ftill  referved  to  the  Parifh  Church, 
which  was  a  Refervation  of  the  ancient  Right,  vhich 
is  not  in  this  Cafe.  Alfo  upon  Examination  by  the 
Court,  the  SuggeAion  there  was  found  falfe;  and 
though  it  was  decreed  there  againftthe  Plaintiff  in  the 
Prohibition  upon  pleading  the  Cuftom,  yet  it  was  to 
try  a  Matter  there  not  within  their  Jurifdiflion,  for 
they  could  not  try  Cuftoms  ;  their  Law  and  ours  differ* 
ing  as  to  the  Nature -of  Cuftoms,' ia/cA.  48.  If  a 
Cuftom  be  alledged  in  the  Ecclefiaftical  Court,  and 
denied,  a  Prohibition  lies.  Latch  200,  a  Modus  is  fue* 
Vide poft,  14a.  able  there;  but  if  denied,  a  Prohibition  lies:  The 
i'vTod.  w.  Bounds  of  a  Parifti  are  not  triable  there,  3  Cro.  ^28. 
15S.  '  '  adjudged,  and  Hetley  133.  and  3  J3ti^.  241.  a  Modu$ 
was  fued  for  there,  and  another  Modus  pleaded,  and  a 
Piohibition  granted..  At  laft  the  Court  ruled  the  Pri>- 
hibition  (hould  iland,  which  having  before  been  grante<^. 
abfolutely,  a  Confultation  cannot  be  upon  bare  Motion 
without  Plea  ;  and  Hale  and  the  Court  ruled  the  Plain- 
tiff fhould  declare  upon  the  Prohibition,  and  the 
Defendant  fhould  plead  as  he  thought  fit*  Upoq 
which  he  traverfed  the  Cuflom  which  was  tried  at  New^ 
eajlle  Affizes,  and  the  Jury  found  no  fuch  Cufiom; 
upon  which  a  Confultation  was  granted.  Levinz 
Counfcl  for  the  Plaintiff  in  the  Prohibition,  JVefton 
for  the  Defendant.  Vide  Trhi.  28  £^  29.  B.  R-  a  Pro- 
hibition granted  in  a  like  Cafe,  and  2  Roll.  Rep.  265. 


Oky  againft   Sell. 


Stat.  21  H,  6. 
in  a  general 
Law. 

Vide  1  Ler. 
86,  209,  254* 
I  Saund   16 1. 
I  Sid.  38s* 
Vent  23 f. 
^.  464. 


DEBT  upon  a  Sheriff's  Bond.  The  Defendant 
demands  Oyer  of  the  Condition,  which  was  That 
the  Defendant  (hall  be  a  true  Prifoner,  and  without 
pleading  the  Statute  of  23  i7.  6.  he  pleaded  that  ht  was 
in  Execution  for  Debt,  and  yet  this  Obligation  was 

givta 


Pafd.  26^  Cdf.  11.  in  B.  R. 

given  for  Eafe  and  Favour  fro  lihertaie  ohtinen*  ^  Jine 
faUsjaiiione  of    the    <  laintifF:    Hereupon   the  Plaintiff 
demurred,    and   upon  the   firft  Argtimcni   Hale  Chief 
Juftice  held.     iVy/,  That  the  *  Statute  23  H.  6.  id  a     *  P.  104 
general  Law,  of  which  the  Court   muft   takcl^otice  Obligation  to 
without  pleading.     2.  If   t  were  not,  yet  this  Obliga-  Ex^f^u^i*-^^ 
tion  is  void  by  the  Common  Law.     Sed  adjournatur.  voKl  at  Lv^ji- 

mon  Lcw  I 
Saund.  161,  162/  3l8-  1  IiCV.  «6,  %o^,  %s^  i  Vent.  237.  i  Sid.  96,  384,  838. 
UarcU  464. 


Sir  Richard  SaltonJialPs  Cafe.    In  the  Commoa 

Pleas.  ^ 

A  MAN  deviled  Lands  to  his  Wife  for  Lif^  and  ^^^'\^^  to  bis 

that  fhe  may  difpofe  thereof  to  any  one  of  her  ^^ti^.lf,^^'' 

Children  flie  pleaf  s :    And  upon  the  firit   Argument  pofe  of  it  to 

Vaughan  Chief   Juflice^    and   Aikyns  held.    That  fhe  which  of  the 

might  give  it  in  Fee :  Hugh  IVyidham  and  Elhs,  that  Jic^fes?  ^^ 

ibe  could  not  give  it  but  for  Life.    But  it  was  ad  journed  s.  c    i  Mod.  . 

ia  order  to  be  further  argued.     Hoc  en  relatione  Ser-  i?9; 

•      .-    T«r-n-^    ^  °  ^ite    latch 

vtentts  Wiilitnot.  9,  39,  ,34. 

X^xm>   156.    %  I.eoa.  68-    %  Leon.  71,  115.    4  Leon*  41-     %  Jo«  10/,  i\i»  137 
%  Lev*  2(49*    X  Mod.  189.    ;  lAxi9f>  764*    a  Show.  pi.  aS. 


Term. 


(   t<>s  ) 


Term^  Sancl.  Trin. 


ANNO 


xt6  Car.  II.  in  Banco  Regk 


<kOire)uint  la 
GbftjaJ^ratlon 
of  Ihc  Mar- 
f iageW  hii 
£tft  Son,  to 
fettle  tbixim 
in-Tail,  Re^ . 
mainder  to    . 
the  fecoad 
Son,  the  Con* 
fideration.  ex-^ 
tends  to  the 
fecond  Son, 
nnd  xa  not  vo- 
Inntary,  nor 
void  fVMi 
Purchafors. 
8.C.   aKeh. 
S2n* 


White  againft  Siringef^ 
Commonly  called  Lord  Tenlumit  Cafe. 

T  N'  Ejeftment  upon  Not  guilty,  a  Trial  was  at  Bar; 
-^  and  upon  Evidence  the  Cafe  Was :  One  fcifed  in  Fee 
in  Conlideration  of  Marriage  between  his  firft  Son  and 
A.  and  of  a  Marriage^Portion  to  be  paid,  which  was 
afterwards  paid,  made  a  Settlement  to  the  firft  Son  and 
the  Heirs  of  his  Body  upon  A*  begotten.  Remainder  to' 
liis  own  right  Heirs  \  the  Father  was  then  indebted. 
Three  Years  after  the  Father  fold  the  Lands  for  teIu* 
able  Confideration,  and  died :    The  firft  Son  and  if. 
died  without  Iflue.  And  whether  the  Remainder  limited 
to  the  fecond  Son  be  fraudulent  and  void  qitoad  a  Far- 
chafor,    he   having  Notice  of   the  Settlement,  and  a 
Covenant  in  his  Deed  of  Parchafe  againft  all  Incum- 
brances, fave  this  Remainder  to  the  fecond  Son,  againft; 
which  he  had  taken  a  collateral  Security  ?  was  the 
Qjieftion.    Serjeant  Maynard  for  the  Plaintiff  urged^ 
That  this  was  void  as  to  the  Purchafor.    For  Fiifi^ 
The  Confideration  of  the  Marriage,  and  the  Portion^ 
extends  not  to  the  fecond  Son,  no  more  than  i^  the 
Father  upon  the    Marriage  and  for  the  Marriage* 
Portion,  had  fettled  it  to  the  firft  Son  and  the  Heirs  of 
his  Body ;  and  after  on  the  fame  Day  had  fettled  the 
Reverfion  upon  the  fecond  Son  in  Tail,  the  Remainder 
to  his  right  Heirs;  this  fecond  Settlement  had  beea> 

Tolantary 


: 


•    Trm.  %6  Car.  11.  m  B*  $. 

voliuitary  and  void  as  to  Purchafors.     2cllyy  Though 
*  there  be  N6ticc  of  the  Settlement,  and  though  it  te      *  p.  jq^ 
excepted   out   of   the  Covenant,  &c.  in  the  Deed   of  purchafor 
Purchafe;  that  will  not  alter  the  Cafe,  for  one  that   h*$  Notice  of 
hath  Notice  of  a  fraudulent  Deed,  may  fafely  purchafe,  !ij*^{j^^*^"i'-'" 

1  .  ,  L         L-  T>        rr  f   /-iVVt    n-  ment  and  Se- 

knowmg  that  cannot  hurt  him.    But  Hale  Chief  J  u  ft  ice,   curity  agaUft 

and  Wylde  held  clearly,  to  which  alfo  Rafnsford  agreed,   *i« 
duhitanie  Twyfden ;  that  though  one  and  the  fame  Deed   ^■'^  ante  ai. 
may  be  upon  good  Confideration  as  to  one,  and  volun-    j  Le'v^g. 
tary  as  to  another  }n  fomc  Cafes,  yet  not  in  this.    Firjl^    i  Mod.  86. 
It  cannot  be  imagined   that  he  intended   to  deceive  a   *®^*  ^^' 
Purchafor   after  the  Determination  of  an   Eftate-tail, 
vrhich  might  endure  for  ever,  when  the  Coirficieration 
of  the   Purchafe,  as  well  as  the  Remainder  itfelf,  by      * 
Reafon  of  thefirft  Eftate-tail,  wasof  fo  ftnall  a  Value. 
Secondly,  The  Purchafor  is  not  deceived  in  this  Cafe, 
for  he  not  only  had  Notice,  but  alfo  collateral  Secu- 
rity againft  this  Remainder.     Accordingly   the    Jury 
gave  their  Verdi  A,  That  the  Remainder  was  not  void, 
but  good  againft  the  Purchafor. 


Mayor    and    Comiiionalty   of*    London    againft 

De^utee. 

9 

DEBT,  and  declares  that  the  Mayor  and  Commonalty   in  Debt  for 
Time  out,  (Jc.  have  had  Scavage  of  all  Ships  that   Scavage  Ley 
come  into  their  Port,  and  that  all  their  Cuftoms  are   ^  ^^*    s  iv' 
confirmed  by  AS  of  Parliament,  Rich,  z»  and  that  the  68s.  684.* 
Defendant   in  a  Ship  brought  into  Port  fo  many  Deal-    i  J^how.  ^5. 
boards,  for  which  he  ought  to  pay  fo  much  for  Cuftom   y^^'  ^^^' 
SLS  Scavage:  The  Defendant  waged  his  Law,  where-    1  Lev!^%'^^ 
upon  the  PlaindiF  demurred  :  And  upon  the  iiri^  Argu-  vide  q  Co. 
meat  the  Court  gave  Judgment  for  the  Plaintiff :  The  ^*  ^^' 
AtSlion  being  founded  upon  a  Debt  ariling  upon  Cuftom  Abr.*io6. ' 
confirmed  by  Ad  of  Parliament,  though  Co.  lint.  118. 
was   cited  cmitra.     In  Debt  for  an   Amercement  in  a 
Court-Baron,  founded  upon  a  Prcfcription  to  amerce, 
Ley^gager  lies  :  So  BenL  39.  in  Debt  upon  a  By-Law,      ^ 
founded  upon   a  Cuf^om  to  make  By-Laws.     And  the 
Statute  though  it  confirms  their  Cufloms,  does  not  alter 
the   Debt,    but  leaves    tliat  it  was  before,    ftill  due 
upon  the  Cuftom,  as  2  Cro,  Bradjliarvz  Caf^j  Debts 
.    Pakt  II.  ,11  ..    upon 


ThVf.  26  Car.  II*  in  B.  /?» 

*  tipon  fimplc  Contra<Ss  altigned  to  Creditors  by  Vittue 

of  the  Statute  of  Bankrupts,  though  in  Debt  tor  them 
the  Defendant  may  wage  his  Law.  But  the  Court  faid^ 
lu  the  Cafes  cited  by  Amerciaments  upon  By-Laws, 
the  Debt  is  not  immediately  founded  upon  t^ie  Cuftora, 
*  P.  107  t)ut  upon  the  ^  Amerciament,  by  the  By-Laws,  &c* 
which  by  Cuftom  are  warranted.  But  in  this  Cafe  the 
tv.  14,  15*  ])gj5^  itfelf  is  immediately  founded  upon  the  Cuftotii 
confiimed  by  A6t  of  Parliament*  Simpfon  for  the 
PlaintifiF,  LcvinJt  for  the  Defendant. 


telackborne  aad  his  Wife,  and  Anne  Ilaigky  agaiuft 

Greaves  and  othcis 

fcawn  md        nHROVER  for  200   load  of  Wood,  and  declares, 

thTxrovcr  -*"  ^^^^  ^^^  ^.^^^  ^^  ^K^  ^^*^  Plaintiffs  dum  fcla  loft 
"being  before  the  Wood  ;  and  that  after  BlackhorH  and  his  Wife 
ManUgc,  the   marriedi    and   the   Defendants  afteru-ards  Converted: 

after?'*'*""        ^P*^"  ^^«  ^''^^  *  Special  VerdiS  found,  that   J^hn 
8.  c'  a  Keb.     Haigh  was  feifed  of  Copyhold  Land  where  the  Wood 
6«.  262,3«9.     grew,  and  had  Iflue  three  Daughters  tlic   Defendants^ 
by  his  firft  Wife;  and  the  two  Plaimifis  his  Daughters, 
and  John  his  Son  by  a  fccond  Wife ;  and  that  he  fur- 
rendered  to  the  Iflue  of  the  faid   £hrec  Daughters  for 
eleven  Years,    Remainder  to  his  two  Dtughters  for 
five  Years,  the  Remainder  to  the  three  Daughters  by 
his  lirA  Wife,  Remainder  to  his  right   Heirs.     Tbe 
^  Father  died,  the  three  Daughters  were  admitted,  JiAn 
the  Brother  died,  the  Years  expired,  the  three  Daugfa- 
»  ters  entered  and  cut  the  Trees,  and  the  Jury  concluded> 

Adssitttnce  That  if  the  Admittance  of  the  Defendants  was  the 
hSldof*the  Admittance  of  him  in  Remainder,  for  the  Plaintife; 
Articular  if  not,  for  the  efehdants.  And  Judgment  was  given 
Tenant,  u  the  for  the  Plaintiffs,  that  the  Admittance  of  the  three 
^m  in  Re- ""^  Daughtei-s  was  the  Admittance  of  Joha  the  Brother  in 
mainder,  and  Remainder  as  right  Heir,'  and  fo  an  adual  Seifin  in 
Tff^^f^  ^^  ^^^  ^^  make  a  ffjpffio  frairis^  which  makes  the  Land 
IM-Nrp!*  difccnd  from  him  to  the  two  Plaintiffs,  his  Siflersof 
tc8.  the  whole  Blood,  and  not  to  all  his  Sifters  as  Heirs 

1  Tetm<  Rep.  to  their  Father ;  the  Autliorities  relied  upon  were  4  Co* 

^3*  <«•  3  Cro.  504-     But  tlicn  the  Trover  being  laid  be- 
fore the  Marriag'*,  and  the  Convcrfion  after,  it  waa 

objeScd* 


'iYin.  '26  Car.   iL  in  6.  H^ 

objeAedi  That  Baran  and  Feme  could"  not  juin,  bqi 
the  Blron  ought  to  fuc  Mrithotrt  the  Wife,  foi  ihe  Con- 
veiilon  is  the  Caufe  of  Adion.  But  the  Couit  held  it 
well  with  or  wjtiiout  the  Wife;  for  the  Inception  of 
the  Caufe  of  A6tion  was  in  the  Wife  bf  the  Trover, 
though  not  confummate  till  the  Convedion  afterwards. 
JLt^inz  for  tlic  Plaintiifs,  IVifton  for  the  Defendants. 

*  Noia^  In  a  Cafe  between  Potues  and  his  Wife  a^aihft  *  P.  160 
Ma^Jhal,  the  TroVer  wa$  before  Marriage,  and  the 
Converfion  after;  and  the  Court  was  divided  upon  it, 
whether  the  \yife  could  join  with  the  Hulb^nd.  Twyf*- 
den  and  Wyndham  held  llie  ought  to  join,  Fyde  Chief 
Juftice,  and  Kelynge  contray  which  Cafe  is  now  reported 
r  Sid.  172.  But  now  all  the  Court  agrerd  (he  tnight 
-join  in  this  Cafe,  or  he  might  fue  algne^  fgr  the  Rcafoa 
afoiefaid. 


Ctdgg  againft  Norfotki 

ASSISE  for  the  Office  of  Serjeant  at  Mace  to  the  Aflife  ar- 

Houfe  of  Commons,    the   Alfife  was   arraigned,  ra»goei»an<l 

and  Day  given  to  plead  j  at  the  Day  the  Tenant  took  Sca/loThe^ 

Exceptions  to  the  Writ,     firjiy  Becaufe  it  was  audimiT  Writ. 

ioT  ad  axutUftd* ;  fed  non  allocatur y  it  may  beaudie;fd*  as  S.  €•  Toft, 

well  as  ad  atddiend^     Secondly y  The  Return  of  the  Writ  a  Writ  in 

V9Z^  coram  nobis  afud  Wejlmonajieriumy  whereas  it  ihould  B»R.  retaroed 

be  tdbicunque  fuertmus  in  Aniiia ;  for  if  the  Court  Ibould  ^""^7  ,!:*y 

c  TWT   n      »     /3  \       rr^  .   •  1  apt!..    fVfftm, 

remove  irom  fVeJtminJter^  the  Tenant  !s  net  hound  to  ^ot  ubicunque* 
appear.     Sed  non  allocatur.    So  it  was  vrhen  this  Court 
followed  the  King.     Then  the  Day  n^as  appointed  for 
the  Trial ;  whereupon  the  Plaintitf  made  Title  by  a  Pat^nu:  Re^ 
Faten.t  from  King  James  I.  reciting  a  former  Grant  to  citai  of  a  lor- 
another,  and  this  to  commence  from  the  Determination  UJ^^R^fd-nc' 
thereof:    Per  Curiam  refolvcd,    Tjiis    Recital   is  not  without  pro- 
Evidence,  whereupon  he  was  forced  to  go  ro  t.  e  Rolls y  dudng  the  6rff 
and  procure  the  Mafter  of  the  Rolls  to  let  the  Roll  be  vidL'^mft  24a. 
brought  inta  Court,    which   was   done    accordingly.  buII.  n.  p. 
Then  being  put  to  prove  Seifin,  he  proved  oh^y,  that  «»7- 
he  went  to  the  Houfe  of  Commons  and  demanded  his 
Flace,  but  received  no  Fees.     But  that  in  an  Aetion  of  5^^^^!^^'jf 
the  Cafe  for  Difturbancc,  he  received  3c:o/.  Damages,  ca^  ,  Lrdift 
aiid  this  was   held  a  fufficiem  Scifin  by  £6me  of  the  turbin?  Mra 

H  %  Juc^ges,  i^  "^  «*» 
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it  not  Scifia     .Judges,  the  Damages  bciiig  recoieicd  mSatis&fiicn  al 
M^^r*      ^^^  ^^  ^^^^^  he  was  oat  of  PoSbffion  of  the  OSkse: 

Bat  others  were  of  a  contrary  Opiaioo,  and  fo  the 
Matter  was  intended  to  be  found  fpecially:  Bot  after- 
wards the  Plaintiff  woald  not  ifatnd  to  that,  bat  becnme 
nonfuit. 

N0UI9  I  ft^.  (S  M.  in  Commaun  Borneo,  in  an  A&fc  for 
the  Office  of  Maftcr  of  the  Wardrobe,  which  King 
Charles  IL  gave  to  the  Lord  MaumUiguty  but  after  tamed 
htm  out,  and  granted  it  to  the  hoid  Preftcmi  where- 
F*  109  oppn  the  Lord  MaunUgue  *■  brought  an  Aflize :  It  was 
held  hj  the  whole  Court,  That  the  Grant  being  in 
Revernon  as  here,  and  reciting  the  former  Grant,  was 
not  Evidence,  upon  which  he  was  alfo  forced  to  go  to 
.the  Mafter  of  the  Rolb,  and  procure  him  to  fend  the 
Roll  of  the  firft  Grant,  which  he  did;  and  the  Conn 
in  the  mean  Time  ftayed  and  proceeded  in  other  Points 
of  the  Aflize. 


OtoUr  taStts 
a  volutttary 
kfcape  in  A 
who  cofliei 
bick  to  Pri- 
fon,  and  ef« 
capes  hM^ 
in  the  Time 
of  a  fa'  credo 
ing  Gaoler^ 
lie  is  clutige* 
able. 

8.  C.  I  Kd). 
4S7- 
BttlKN.P.69. 


tenShal  againft  LentJial. 

D£  B  T  againft  WiUiam  Lenthal,  Son  and  Heir  of 
Sir  yohnLenihai,  Marfhal  of  the  King's  Bench, 
for  the  £fcape  of  one  committed  in  Execution  in  the 
Life-time  of  hb  Father,  by  whofe  Death  that  Office 
defcended  to  the  Defendant ;  and  alledgcs  that  he  had 
him  m  Execution,  and  fuSered  him  to  efcape ;  apom 
Nil  debet  the  Caufe  was.  tried  before  Hale  Chidf  Jnftioet 
and  wa3  thus  $  The  Father  fufiiered  a  Prifoner  to  nuike 
k  voluntary  Efcap^,  the  Prifoner  came  back  in  a  fmall 
Tiaie  after  to  Prifon,  and  there  was  adtially  in  Prifon 
at  the  Death  of  Lentkal  the  Father  ;  and  fo  cotftinued 
afterwards  in  the  Son's  Time,  till  he  fuffered  him  to 
efcape  again :  And  whether  he  flionld  be  charged  for 
the  Efcape  in  his  own  Time,  after  a  voluntary  Efcape 
before  fnffered  by  his  Father?  was  the  G(ueftion  :  For 
it  was  urged  for  the  Defendant,  Tha^t  after  the  volun* 
tary  Efcape  by  the  Father,  he  could  not  take  him  again 
in  Execution,  thottgh  the  Party  himfelf  might,  if  done 
without  his  Confent;  and  though  he  returned  to  Prifon, 
yet  he  was  not  thereby  a  Prifoner,  neither  could  either 
the  Father  or  the  Son  detain  him  there.  Bot  for  ,the 
Plaintiff  it  was  faid,  that  it  might  be  very  mifchte?ous, 

if 
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if  he  ihould  he  allowed  to  excufe  bimfelf  in  fuch  a 

manner^  for  the  Marfhal  commonly  fullers  Prifooei's  in 

Execution  to  go  out  upoa  Security^  and  when  he  is 

fued  for  Efcapcs,  he  pleads  frelh- Purfuit  and  Recap-  . 

tton  ;  and  fo  they  go  out  and  return  at  their  Pleafure ; 

and  if  the  Succeflor  might  thus  rxcufe  himfelf,    by 

faying.  That  his  PrcdecrfTor  fuffcred  the  Party  to  make 

a   voluntary  Efcape^    though  the   Succeflbr  had  hipa 

adually  in  Prifon,    all  the  Creditors  in  En^land^  of 

Prif oners  committed  in  the  Time  of  a  fprmer  Gaoler, 

may  be  thus  cheated ;  for  it  will  be  eafy  for  the  Suc- 

ceflor  to  proFe  a  voluntary  Efcape  *  by  his  Prcdcceffor,     *  P.  110 

though  the  Creditor  may  not  prove  it  voluntary ;  Upon 

this  the  Matter  was  found  Specially,  as  was  alfo  the 

fame  Point  between  other  Parties  the  fame  Term.    And 

foftea  Trin.   27.  upon   Confidcration   of  i   Roll.  <^c2. 

jLord  Robert^  Cafe,  and  Hoh.  ^02.     Sheriff  of  Effex's 

Cafe,  the  Court,  haying  as  they  faid,  coniidercd  the 

Matter,  fcilicet,  Hale,^  Twyfderty   JVylde  and  Rainsfard, 

without  Argument   at  Bar,  gave  Judgment    for   tb^ 

Plaintiff  in  this  Cafe  of  Ltnthal  and  LenthaU 


Brawn  againft  Collins^ 

TH  £  Sittings  after  the  Term  thi?  Cafe  was  tried   Sxecotor 
before  Hale  at  Guild-hall  i  an  Executor  waftes  the  5*f*his*Eftate 
Goods  of  his  Teftator,  and  died,  leaving  Aifets,  and  u  not  clursv 
this  Defendant  his  Executor :  And  whether  the  Defen-  aible  for  this  * 
dant  fliould  be  charged  quoad  thefe  Affets  ?   was  the  ^'V^^^^'f 

.r^/*-  ••TT-flt»l-»V  /!•  1  8.    C»l     vent. 

Q^eftton :  And  Hale  held  the  Jjevajtavtt  to  be  a  per*  29^ 
fonal  Tort,  which  died  with  him  that  did  it.    But  upon  X^i^' 
the  importunity  of  Saunders,  of  Counfel  for  the  Plain-  J^j^  ^  ^^a 
tiff,  he  fuffered  it  to  be  found  Specially.    And  after-  Poft,  153. 
wards  Pafch.  27.  Car.  %.  it  was  adjudged  hy  th<j  ^bole  ~"^' 
Court  according  to  this  Opinion  of  Hole. 


Curtis  againft  pavi^* 

JSSUMPSIT  naming  hcifelf  Admimftratrix  of  f^f^^^f^^;- 
y.  S.  and  declares  that  the  Dlefendant  was  indebted  pebt  i»  ^<^- 
to  hrr  30/.  but  does  not  fay  he  was  indebted  to  hev  as  priojurc,  and 

Adminiftratrix,  ^'^^^'^^^' 
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peVt  as  Ad-      Admlniftratrix.     But  then  declares  of  another  DcM 
miniitM  or.  .    ^\^^^  ^q   ^er  as  Adminiilratrix,  and  that  upon  Account 

^j8, '        '      between  them  t'.e  Defendaiu  was  foun:i  indelicd  to  her 
Vile  ante  ^.    in  anotlicv  3c/-  which  he  prom  if ed  to  pay;  upon  JViw 
I  Vent.  acs.     AJjiunfJtt  a  geneffal  Vcrdift  was  given,  ^nd  entire  Da- 
mages.    Whereupon  it  was  moved  in  Ai reft  of  Judg- 
ment, That  the  fiift  Piomife  is^  and  muft   be  inttnded 
of  a   Debt  due  to  the  Plaintiff  in  fropiio  jun^  for 
*  P.  Ill     *  although   fhc   names  bcifelf  Adminxftratrix,  and  in 
vHc  Trin.  "     ^'^^  ^"^  *^^  ^^^  Declaration  produces  Letters  of  Admi- 
§6  Car.  a.         niftiation,  yet  that  is  only  to  wan  ant  the  fccond  Dc» 
itoll  V.  Huf-     claration,  which  is  in  jure  tnujiaiu     To  which  it  vras 
Pofl,  tSS,  228.  anfwered.  That  admitting  the  fiift  Promife  to  be /« 
jure  froprioy  yet  the  la  ft  being 'grounded  upon  an  Ac- 
count with  herfclf,  and  the  Promife  made  to  berfclf  in 
hci  own  Time,  both  may  be  joined  in  one  Declaiatlon, 
and  a  general  Verdicl  and  entire  Damages  given;  ^\{o 
it  may  well  enough  be  intended  after  Verdift,  that  the 
firft  Debt  was  due  to  her  as  Admlniftratrix,  though  it  is 
not  exprefly  fo  alledged.    To  all  which  Hale^  Rainsfori 
and  Wylde  agreed,  and  gave  judgment  for  the  Plaintiff. 
Twyfden  totis  virihus   contra :  Upon  which  a  Writ  of 
Error  was  brought  immediately-     But  I  never  heard 
^rhat  became  thcreoft 


The  King  againfl  Newton^ 

i^^fj^^^X  INDICTMENT   for  forging  and  publifhing  a  Deed 

Forg<?ry*and'  at  Chefier^  fent  to  Chrjler  and  there  tried,  and  found 

Piibim.ing,  Guilty  de  Tranj^rejfione  &  Forgeria  frad.    And  this  was 

J^'/ra^Vrl/:  found  tQ  bc  infuvBcient,  for  nothing  is  found  as  to  the 

&  Fe/f}rin  Publication.       Sed    non    allocatur :     De  TranfgTtfioM 

/r^^{u7a,  the  fr<Bdi6la  includes  it :    As  a   Trefpafs  of  AfiauU  and 

indaliid.^^  .  Battery,  Juiy  finds  him  guilty  dt  Tranfgrfffione  Cf  infuhu 

Pod,  22 1'.  fra^d'.,  this   includes  the  Battery,  and  lo  it  has  beea 

In  Counties  adjuclp^cd.    Another  Exception  was,  T^^it  the  Miitimui 

Writs  of  Pro-  ^^^  fent  to  the  Juftices  of  Affifc  at  CheJleVy  and  not  to 

'.cf^  arc  dl-  the  Chamberlain  as  it  ought :  Sed  non  aJlocaiiir,  it  ought 

otf/4\,erMn  ^'^  ^^  ^^  '"  ^^^^^  ^^  Pvocefs,  they  arc  direfted  to  the 
trfUiStir.enis/  Chamberlain,  to  command  the  Sheriff  to  execute  them, 
^.v.  H»  the  hut  not  to  command  the  Judges  to  try  a  Caufe  ;  for  all 
Juag?'.  Indlflment.s,  Informations,  Records,  £^c.  to  be  triced, 

are  immediately  font  to  the  Judges  in  all  Counties  Pt- 

• '  latiiKi 
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latine^  and  pot  to  the  Chamberlain,  &?c.  See  the 
like  Cafe  hereafter,  PafJi.  30  Car.  2.  int*  Rcgem  and 
^^arrioU 


*  The  King  againfi  th$:  Inhabitants  of  the  County    *  P.  IM 

of  Nottingham. 

INFORMA'7  ION  was  againft  them  for  not  repairing  R«Tgi'  of  » 
a  Biidge   upon    the  Trent,    between  Newark  and  ^^L^m^    ' 
Matjsjield^  Ccn.itatu  A'oiiifigham,    which  Time   out  of  tried  io /If//- 
Mlnd  they  have  and  ought  to  repair:  Two  of  the  In-  ^'^'J^^* 
habitants  in  Name  of  thcmfclves  and  the  reft,  plea^ded,  ^^^^  appcir 
That  the  Loid  LimiHgton^  and  other  Herfons,  Owneis^  for  them  and 
of  certain  Lnn.ls,  called   Biidglandsy  ought  to   lepair  tto^«^** 
it  ratione  tmurce;  ahfi^iie  hoc  that  the  Inhabitants  of  the 
County,  Time  out  of  Mind,  have  and  ought  to  repair 
it :  The  Attorney  General  replied,  That  the  Inhabitants 
ought  to  repair,  ^c,  abfqua  hoc  that  the  Lord  Limington 
ought,  and  they  rejoined.  That   the  Lord  Limingtoii 
ought,  &c.  ut  Jupra,  and  fo  IlTuc  was  joined :  Upon 
which  the  Attorney   Geners^l  furmifed,    that  all  the 
Inhabitants  arc  chargeable ;  and  after  Trial  by  an  in- 
different County,    fer  aJTenfum  fartium  fraceftum  eji 
Vicficam.  Middlcfex,  £^c.  Upon  which   a  Trial  was  at 
Bar  by  a  Middle fex  Jury,  to  try  the  Right  of  repairing 
this  Bridge  in  A^o//x^^Ai»»?^i/rr,  who  foui^d  the  Defen-  Traveifcuppn 
•*«'^'»  Guilty.  »,Tr.ver,e.^ 

and  tlie  De- 
Jfota,  This  Record,    Iffiic  and  Trial.     Firjl^  The  fondant  iowai 

Defendants  cTid  not  plead  JVbw  Culp.  but  that  another  Rf'^'JV*'* 
ought  to  repair,  and  tiavevle  tha^j  they  ought,  ^s  per  vide  1  Saund. 
Halfy  They  muft  in  this  Cafe/trf  a  Bridge,  that  it  may  41.  aa»  »S» 
appear  to  the  Court  who  ought  to  repair  in  Cafe  they  p^J'|l^ 
ought  not.  Secondly,  A  Travcrfe  taken  upon  a  Traverfe,  1  Mod.  »8o. 
and  the  llTue  joined  upon  the  laft  Traverfe,  that  ano- 
ther ought  to  repair  :    And  Thirdly,  The  Defendants 
l^everthelcfs  found  Guilty  upon  this  KTue,  joining  it  to 
the  firft  Traverfe,  That  they  ought  not  to  repair.    And 
all  this  by  the  DireSion  of  Hah  Chief  Juftice,  with 

whom  the  other  Jufliccs  agreed* 
* 

Term. 
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Nelthorpe  and  Farrington  againft  Dorrmgtotu 

Three  Joint-  HH  R  O  V  E  R  by  the  Plaintiffs,  AfEgnccs  of  the 
O^^^two  -■•  Commiffioncrs  of  Bankrupts,  for  divers  Goods, 
bring  Trover :  ^^^  t^icd  in  Middhfefc  upon  Non  Cuif.  before  Mains  ford 
Defendant  and  JVylde^  cegrotanie  Hak  :  It  appeared  that  the  Cotn- 
^W/.aid'thc  n^iffioJ^<^^  before  this  Affignment  to  the  Plaintiffs  had 
recovered  for'^  affigncd  the  fame  Goods  to  the  Plaintiffs  and  one 
two  Parts.  Squihh :  But  that  this  Affignment  was  afterwarda  can- 
4!biic.  Abr.  celled,  and  a  new  ojie  made  to  the  Plaintiffs  only. 
660.  '     And  both  Judges  held.  That  though  the  cancelling  of 

5  Bac.  Abr       the  firft  Affignment  docs  not  alter  the  Property,  but  ir 
Cowp.  «i9.       ftill  remains  in  them  all  three,  and  Squihb  is  no  Party 
3ulKN.p.35.  to  the  Aftion,  yet  thefe  two,  Kgh  Gulp,  being  pleaded, 
fiiall  recover  Damages  by  this  Aftion  for  two  Parts  of 
the  Goods,  and  fhall  not  be  nonfuit.     But  the  Defen- 
dant might  have  pleaded  this  Matter  in  Abatement  to 
the  Writ  quoad  tantum,  which  having  not  done,  but 
pleaded  Non  Cuff.  ^^^Yy  though  Joint-Tenants  with 
another,  fhall  recover  Damages  for  their  Shares  :  To 
M'hich   Sir  IVtUiam  Jones  for  the  Plaintiff  fubmittcd, 
fed  hafitanter.     But  after  the  Plaintiffs  were  nonfuit  in 
this  Aflion,  hccaufe  they  could  not  prove  the  Party  a 
Bankrupt    before    an    Execution  executed  for  thcfc 
^t'oods  at  the  Suit  of  another. 


Sir 
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-  Sir  Samuel  Bernardijlon  againft  Sir  William  Some^    ^  P.  1 14. 

late  Sheriff  of  Suffolk. 

%  _ 

CASE,  and  declares  that  a  Writ  iffucd  out  of  Chan-  Cafe  of  a 
eery  to  the  Defendant,  then  Shcritf  of  Sufoiky  to   P^»^^«  J^/" 
elect  a  Knight  01  the  County  tor  the  rarliament,  and  bers  to  Par- 
that  the  Plaintiff  was  chofen  by  the  Majority  of  Five-   liament. 
holders,   and  that  the  Defendant  returned    the  Writ  fr./^jgl*^^^' 
with  an  Indenture  of  the  faid  Eleftion,  but  malicioully   i'oikxf/470. 
intending  to   deprive   the   Plaintiff,  de  fidvcia  £s?  freed*   Nelfon's 
J^tfo   &  deceptive,   una   cum  Indent ur a  fiee£   reiomavit  v^idc^^i^v. 
unam  alteram  Indenture m  in  Cancellariu  frad^  fpecijicanf   29,  30. 
quod  alia  ferfona  liberi   tenentcs  vei  major  fars  iiherorutn   ^  ^^'  45»  49* 
teneniium  elegerunt  quendem  LioneUiinr  Tolmath,  vti  r  ever  a   p^*^^  ^f^ 
fr€ed^   Lionellus   non  fuit  elccfus  fer   majorefn   nvmerum   Lutw.  88. 
liberorum  teneniiumy  ratione  c/yW  the  Plaintiff  was  kept   *^i*^' 
out    of    the  Houfe  of  Commons,    and  put  to   great   |  Da?iv.  205. 
Charge  to  prove  his  Eleflion  in  the  Houfe  of  Commons. 
The   Defendant  pleaded  Non  Culp.  and  upon  Trial  at 
Bar,  Twyfdeny  Rainsford  and  JVylde  held,  and  fo  directed 
the  Jury,  That  if  this  double  Return  was  made  tna- 
licioufly,  they  ought  to   find  for  the  Plaintiff,  which 
accordingly  they  did,  and  gave   him  800 ».  Damages, 
though   the  Evidence  as  to  the  Malice  and  Fallity  was 
vei*y  llender.     For  the  Poll  was  granted,  upon  which 
the  Matter  feeming  doubtful,  whether  fome  of  them 
who  voted  for  the  Plaintiff  had  fufficient   Freehold  to 
qualify  them  to  give  their  Votes,  the  Sheriff  by  Advice 
of  Counfel  then   prefent,  and  of    fome  ]^femhers  ct 
Parliament  there   alfo,  made  this  double  Return   to 
prevent  an  A6lion  for  a  falfe  Return,  in  Cafe  it  fhould 
appear  that  fome  Freeholders  that  voted  for  the  Plain- 
tiff had  fuiBcicnt  Freehold.     And  after  upon  Examina- 
tion  in   Parliament,  the  Election  of  the  Plaintiff  was 
adjudged  good,  and  the  Defendant  committed  by  thoi^n 
for  making  this  double  Return  :  And  now  it  was  moved 
in  Arreft  of  Judgment  by  A^orM  Attorney  General,  and 
Scroggs  King's  Serjeant,  That  this  A^lion  lies  not,  and 
that  no  fuch  Aflion  was  ever  '^  yet  maintained  in   this     *  p,  n^ 
Cafe  ;  for  the  Cafe  of  Netil  and  Stroud  was  never  rc- 
folved,  but  in  refpcS  of  Difficulty  fent  to  Parliament, 

whcrr 
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»^4  u'*         \vh<?re  it  never  recciveii   a   Dcteixnxaation ;    And  the 
^1,^.30.        Itcafons  thc7  urged  a^aHlt   t.»c  A;rtion  xrcrc,    -F/j^, 
LutV.  rj,  3^.    Btcanfe  the   Faitity.  or  Verity  cf  tne  Return  is  oiily 
examinable   in  the  Houfc  of  Ccninions.  wno  are  the 
fole  Jtulges,  and  wiil  punifn   fuch   }?a.i*ti«,  and  ac- 
cordingly they  have  fo  uonein  mis  Calc,  ty  crmciittiog 
the  SheriiT;  and  be  ougi;t  not  to  \jt  tw:ce  punxthed  for 
the  fame  Fault;  and  bex'ore  the  Statute  of /^.  6-  no 
Action  lay  for  a  iailc  Return,  and  that   only  gives  an 
Allien  ci  Debt  for  100/.     Secondly^  The  Right  of  the 
Party  is  not  ccniiderable  in  this  Cafe,  foi  lais  is  not 
an  Oaice  cf  Proft,  but  of  Truft  Conceining  the  State. 
Thirdly,  What  the  Sheriff  does  in   iliis   Cafe,  he  doth 
as  a  Judge  ;  for  he  is  Judge  of  the  Ekclion,  and  there- 
fore no  Aciion  lies   againft  him-     Fourthly^  What  the 
ShcvilT  do  til  in  ths  Cafe  is  proffer  difficultaUm  upcm  his 
doubtfulc  fs  of  the  Matter,  and  Judges  of  Atliie  may 
froper  di^culiutcm  ad  o  urn  an  Aifife ;  the  Shciiff  hath 
done  no  more  in  this  Cafe  than  laid  the  Matter  before 
the  Houfe  of  Commons,  that  the  Validity  of  the  Votes 
may  be  there  deliberately  examined.     To  which  it  was 
anfwcred  by  Maynatd^  King's  Sei  jeant,  and  Sir  IViUiam 
ycmes.  Solicitor.     iiVy?,  That  here   was   Malice  and 
Paliity  in  the  Sheriff,  and  thereby  Damage  and  Charge 
to  the  riaiptiif,  and  ^11  this  found  by  the  Jury,  which 
is  fu$cient  to  maintain  an  A6^tion  in  all  Cafes,  whether 
there  has  been  a  like  Aciion  in  fuch  Cafe  or  no  before  ; 
for  A(Siion3  upon  the  Cafe  are  founded  upon  the  par- 
ticular C^fe,  which  is  pioftly  new.     And  the  Cafe  of 
Nevilznd  Stroud  was  not  for  a  double  Return,  but  for 
ifi^'l^^'        making  no  Return;  for  there  two  were  elefled,  and 
V.  jO.         ^^^  Sheriff  made  no  Return  as  to  one,  and  for  that  he 
brought  t!ie  Action.     Secondly,   The  Commitment  by 
the  Parliament  is  only  to  puniOi  the  Contempt  of  the 
Sheriff  as  to  them  and  the  State,  but  not  to  repair  the 
Party  for  the  Damage  he  fuftained,  and  thus  in  feveral 
Rcfpecls  one  may  be  twice  punifhed  pro  uno  ddi^Oy  as 
It  fialls  out  often  in  many  Cafes,  particularly  in  criminal 
Matters,  wherein  the  Party  is  punifhed  for  the  King 
by  Indiflment,  and  by  the  Party  for  the  Special  Pamage 
he  fuftained.     Thirdly ^  The  Sheriff  is  not  a  Judge  of 
the  Elc61  ion  in  this  Cafe,  but  a  Minifter  to  take  the 
Polls,  of  which  in  Point  of  SutHcifncy  the  Houfe  of 
Commona  13  Judge.     Fourthly^  Though  the  Statute  of 

H.  6. 
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H.  6,  gives  to  the  Party  the  ico/.  *  Penalty,  that  will  *  p.  ng 
not  prove  this  Action  does  not  lie  at  Common  Law. 
The  Parliament  intended  only  to  give  a  certain  Penalty 
to  the  Party,  which  was  conficierable  then,  though 
rot  fo  confiderable  now,  and  not  leave  them  to  a  Jury's 
Difcretion  altogether  for  Damages,  if  cdj  umaiur  ad 
froximum  Tgrminumy  when  liale  being  in  Court,  he, 
Trtryfden  and  Wyldcy  for  a:i  much  as  the  Return  is  fa  id 
to  be  f^lfo  &  maUiioJe  ^  ea  ifitenlione  to  put  the  Plaintiff 
to  Charge  and  Expence,  and  fo  found  by  the  Jury, 
held  the  Action  lay,  and  gave  Judgment  for  the  Plain-  r  . 

tifF,  Raifisford  doubting ;  upon   this  a  Writ  of  Error  » 
was  brought  in    the   Exchequer-Chamber,  where,  by  Vide  3  tcv. 
-Norih  Chief  Juftice,  and  five  other  Judges  agamil  two,  ^^ 
the  Judgment  was  reverfed  upon  the  Mati^i  iu  LaW| 
that  the  ASion  lies  not. 


^  Tomks  againft  Chandler. 

DEBT  upon  an  Obligation  conditioned  to  perform  'J^'"-^  **  • 
all  Covenants  and  Conditions  in  iin  Indenture  of  re<icemr<Sii. 
Mortgage,  where  there  was  a  Frozifo,  That  if  the  ptioa  toper* 
Mortgagoi  pay  thQ  Money  at' the  Pay,  that  the  Mort-  &i»4UCove^ 
gage  mould  be  void  ;  and  ior  isreach  alFgns  the  Non-  tjoni,  &e,  ' 
payment  of  the  Monty  at  the  Day :  Hereupon  the  Non-payment 
3>efcndant  demurred ;  and  for  the*  Defendant  it  was  ^'^^Ji^^ 
objcvScd,  That   thia  was  no  Forfeiture  of  the  Bond,  &c,  ^ 

but  4»f  the  Eftatf,  and  that  this  Condition  is  annexed  t  Bac.  Abr- 
to  the  Ei^ate  for  the  Ben  fit  of  the  Mortgagor,  in  order  ^^ 
to  have  his  Efiate  aga'n  upon  Payment  of  the  Money, 
but  not  to  oMife  him  to  pry  the  Money-  Of  this 
Opinion  was  Haify  but  Twyfden  contra^  and  he  cited 
the  Cafe  of  Wefhrcck^  I  iiL  22  Car.  j.  B.  R.  Rot.  u6. 
to  be  fo  adjudged  :  upon  which  it  was  adjourned  ;  and 
after  at  another  Day  he  brought  the  Record  of  that 
Cafe  into  Comt;  whereupon  Hah  changing  his 
Opinion,  pave  Judgment  for  the  Plaintiff,  Sec  2  Cm, 
281.  and  3^/v.  2C6*.  the  like  Cafe  and  the  like  Judg- 
ment*- 


J/mai 
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View  denlod 

^uta  canjlai 
Curis  the 
Huiband  died 
frifed. 
8.  C.  3  Keb. 

s6o»  594- 
Vide  3  J>v« 
169* 


Vtewift 
Doirer, 
when  and 
when  not 


*  4JinUil  agaiaft  AJlrrud. 

ERROR  of  a  Jadgment  in  Dovrer  unit  nihl  hahff 
in  Durham.,  The  Tenants  demanded  View,  where- 
upon it  was  entered,  ^uia  fatis  conjlat  Curie  that  the 
Hulband  died  fcifed,  fugatur  vijus.  Upon  this  the 
Tenants  plpadcd  ne  unqfte  fe'tjie  que  Dowcvy  and  there- 
upon IflTuc,  and  Verdidt  for  the  rlaintiff :  But  the  Jury 
found  that  the  Huiband  did  nit  die  feifcd,  and  gave  n  j 
Damages:  Judgment  hereupon  Tor  the  Demandant. 
Upon  this  Error  was  brought  and  affigncd,  that  the 
Court  ought  not  to  have  denied  a  View,  upon  this 
conjlat  curia  that  the  Huiband  died  feifed,  but  the 
Plaintiff  fliould  have  counterpleaded  the  dying  feifed. 
But  upon  View  of  the  Books,  25  E.  3.  1-:.  a-  a  Inf.. 
481.  the  Court  held  that  this  being  in  a  Writ  of  Dower 
unde  nihil  hahety  the  View  was  not  by  Common  Law 
grantable  in  this  Cafe,  find  where  in  (he  Books  View 
of  Dower  is  counter  pleaded ,  that  muft  be  intended  in 
a  Writ  of  Rigl)t  of  Dower  ;  apd  they  affirmed  the 
Judgment ;  yet  $uare  hereof.  But  NotCy  inafmucfa  as 
in  this  Cafe  the  Tenant  pleaded,  he  thereby  took  upon 
him  Notice  of  the  Lands,  which  pcradvcnture  cures 
the  want  of  V|ew.     i  Cro.  Wickam  againfl  Enfield. 


Rea  againft   Barnes. 

TheKamc       T^  E  B  T  upon  a  Charter-party  made  to  Gccrge  Rea 
Sl^r^c?chand  Matter  of  a  Ship,  byy/««tf  i^^ra  his  Adminiftratrix, 

amended.         wherein  are  divers  Covenants  between   him  and  the 
s.  C.Poft.  124*  l)cfendant,  and  in  the  End  thereof  each  obliges  him- 

fclf  to  the  other  in  loco/.  for  Performance  of  Cove- 
nantS)  and  declares  right  till  fhe  comes  to  affi^n  the 
Breach,  and  then  it  is  idem  Geargius  infa6lo  diat^  for 
eadem  Anna  in  jaSo  iiciiy  upon  this  Peclaration  tlie 
•  P.  118  Defendant  demurred;  *  And  now  his  Exception  was. 
That  here  no  Breach  is  ai&gned  by  Reafon  of  this 
Miftake,  in  fetting  the  Name  of  George  the  Inteftate, 
for  the  Name  of  Ann^  the  Adminittratrix^  But  all  the 
Declaration  being  right  before^  and  in  the  End  it  being 

eadem 
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eadem  Anna  proftrt  in  Curia  LiUras  Admi/i>'/}raiionisy  the   ^^      j    .  # 
^  I-  «        1        i^ri        r     r     ^i     ^  I    Court  den  led 

Couit  Held  u  mcerJy  the  Default  of  ih^  Clerk,  and  L^ave  to  dif- 
amendable  by  the  Siatui«  of  H.  6.  Fide  %  Cro.  587.  continue  in 
where  fiich  a  Fault  is  held  not  amendable  after  Verdia.  ^^^  l^^l  *^ 
But  after  the  Plaintiff  prayed  Leave  to  difcontinue  for  the  Plaintiff^ 
other    Faults  in   the  Declaration,    which  the    Court  maybaveaa 
would  not  grant  for  want  of  the  Defendant's  Confent,  ^^°n*anu 
this  being  an  A6tion  of  Debt  for  the  Penalty,  and  he  is  vid.  1  SaunA 
not  without  Remedy,  for  he  may  have  another  A<Slion  «3»  339 
upon  the  Covenant.  .a^Saund.  n. 

I  Lev,  48,«27> 
298.  I  Sid.  60,  84,  306.  1  Bnlft.  317.  All.  da  March  24.  Latch  ti6.  Hetl.  %* 
Cro.Cir.  195-    Cro.  Jac  315*    1  MoJ*  i3,  41.    Poft,  124.     2  Danv.  156.  > 
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Corny  and  Curtis  againft  CoUing^juoocK 

ASSUMPSIT  by  the   Plaintiffs  nvfer  Guardian^  In  Confidera- 

Ecclefiit  dg  Deeping  in.  Com.     Lincoln^  and  declares  *'°'^/,^e»j.^"P 

That  whereas  the  Mother  of  the  Defendant  Artno  21  ThTDcfen^^^^^ 

Regis  nunc,  being  an  Inhabitant  at  Deeping,  and  taxed  <^*n*'«  Mother 

towards  the  Reparation  of  the  Church,  wds  excommu-  Srh^'^oV^^ 

nicate  for  Non-payment;  that  the  Defendant  afterwards,  dant.^rom^'an 

1  Juniianno  13  Regis  nunc,  in  Confidcration  the  Bifliop  Excommuni- 

at  the  Requeft   of  the  Defendant,  would  aflbil  her.  Defendant 

promifed  to  pay  the  Money  to  the  Plaintiffs:  And  after  promifcd  to 

VerdiA  for  tha  Plaintiffs  it  was  moved  in  Arreft  of  P*^  ^*"- 

T     •  8«  C.  3  K^, 

Judgment  355,  434. 
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V'd:  I  Salt, 
as,   25. 
Faifl.  u.  1^. 

i*utw.  148. 
t  Saund.  13*5. 
-Palm.  ifi. 
3  Cro.  J55i 
J  70. 


Judgment  by  Jones  and  Tf^'ingjieldi  That  the  Confide- 
i-ation  was  insufficient,  for  nothing  is  here  done  or 
futfered  by  the  Plaintiils  at  their  Requeft,  but  at  the 
Defendarii's  Requeft.  Alfo  it  is  not  [hewed  that  they 
were  Churchwarderit  at  the  Time  of  the  Promife,  for 
niiper  Church  wardens  might  be  at  any  other  1  ime. 
Scd  ncn  aHocaluvy  for  per  Hale  &  Curiam,  The  Mother 
bath  a  Benefit  by  the  Abfolution,  v^iich  it  cannot  be 
fnppoi'ed  the  Bilhop  wouW  have  done,  if  the  Defen- 
dants had  not  promifed  to  pay  the  Money,  Alfo  it 
(hall  be  intended  the  Plaintift's  were  then  Church- 
wardens knd  Profecutors  in  the  Spiritual  Court,  for 
otiierwife  they  could  not  be  cohcerned  cither  to  take 
the  Promife  or  receive  the  Money;  and  it  {hall  not  be 
intended  that  the  Bifliop  would  oblige  the  Defendants 
to'  promife  Payment  to  thofe  who  had  no  Right  to  re- 
ceive the  Money  :  And  after  thio  had  been  twice  moved, 
the  Court  gave  Judgment  for  the  Plaintitls. 


*  p.  iao 


Afllfc  taken 
by  Defiillt, 
an'l  alter 
triei. 

B,  C.  Ante  108 
liuil.  N.  P.121. 
Defendant  in 
inch  Cafe 
Cannot  plead 
or  challenge, 
but  may  give 
in  £videncp» 


S-eifin  6f  the 
Fees  i%  Sciflti 
of  the  Office* 
Laying  Hands 
tippn  the 
Mace,  and     . 
hindered  to 
take  it,  is  4 
Sdfin  and 
DiffVifin  of 
tac  Office* 


*      *  Cragge  agaiaft  Norfolk. 

ASSISE  for  the  Office  of  Serjeant  of  the  Mace 
to  the  Iloufe  of  Commons.  The  Plaintiff  ar- 
raigned the  Affife^tl^je  firft  Day  of  the  Term  :  But  the 
Tenant  being  demanded  made  Dtf^nlt  ^  Idea  cafiatur 
Ajftfa  per  dejaltam.  Then  the  Demandant  counted  and 
fhewcd  the  King's  Patent  for  the*'Ofl5ce,  which  was 
read ;  and  the  Jury  being  not  yet  fworn.  Day  was  given 
till  JVednefday  prox,  when  perCurianiy  the  Defendant 
may  giv.e  what  Evidence  he  cart,  but  he  cannot  plead 
either  in  Abatement  or  in  Bar  of  the  Aflife,  nor  chal- 
lenge. On  JVednefday  the  Caufe  was  tried  at  Bar,  and 
the  PlaintifF's  Evidence  of  Seilin  was,  that  one  being 
committed  by  the  Commons  to  the  Cuftody  of  Norjolky 
the  Prifoncr  compounded  for  the  Fees  with  Cragge,  and 
gave  him  20s,  which  was  held  good  Seifin,  though 
Norjclk  was  in  Poffeflion  of  the  Oflace  long  before  and 
after;  for  Cragge  could  not  be  diircifcd  of  the  Office 
but  at  his  Ele»Stion.  Alfo  Cr^gj^  being  in  the  Lobby  of 
the  Iloufe  of  Commons,  near  the  Door  of  the  Houfe, 
laid  his  Hands  upon  the  Mace,  then  in  the  Hands  oT 
Norfolky  in  order  to  take  it,  but  Norfolk  hindered  him, 
which  the  Court  held  was  good  Evidence ^  both  of  his 

Seiiih 


\ 
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Scifin  and  Diff-iPn ;  and  the  .Recognitors  gafc  tlicii' 
Verdiil  for  the  Dcmandauti 


Lord  Eure  againft  Trurori, 

JUDGMENT  was  given  in  J5/ic.  laft  Michaelmas  J^rrorio  Pa#- 
*l  erm    for   2'rurcn   againft   the   Lord    Eure  \  upon   turnaW'^  a^* 
"which  the  Lord  iwvr^^  brought /Error  tcftod  26  Novemh,   whole  Term 

retuinabic  in  titc  Iloiifo  of  Lords  ad  proximam  Se/fioncm   *;*^''  ^^'^  -^.'^' 

yf      -7*  :     •        Ti  I  •    u     r      •  **^  1     u      oi  ti^e  Writ. 

13  Aprilis  froxtmi :     Upon    which  Lcvinz   prayed  the 

Opinion  of  the  Court,  ^Vhcthcr    I'mrofi  the  PlaintitV 

might  n«.t  take   ExecuUcn,  here   bcincf  a  whole  Term 

•  iiitcrporing  b.'twcen  the  Tejie  and  Return,  during  which 
Time  nothing  can  be  done,  fo  that  for  the  apparent 
Delay  this  W;lt  of  Etror  ought  not  to  be  a  Supcrpdcas  ; 
efp^cially  in  Ejcclment,  and  after  Vcrdift  upon  Non 
Culp.   in  which  there  can  be  rio  Probabilny  cf  Error, 

^  and  therefore  *  unlefs  Xt\c  Defendant  can  the^- an  a'p-  •  p.  121 
parent  Error,  as  was  dono  in  Flowrdcw^it  Cpf.?,  Pafch, 
I  //.  7,  fL  5.  ^  Pafch.  2j.  of  this  King;  in  t  lis  Court, 
in  the  Cafe  of  fi'ortley  againft  Norths  and  as  was  held 
Mich.  25-  of  this  King,  in  Go/to?2  and  Sedwick's  Cafe, 
the  Plaintiff  ought  not  to  be  delayed  of  his  Execution.  ^^^^  '^^' 
3ut  Hale  &  Curia  would  give  no  Rule  f  >r  Execution, 
bidding  us  to  take  it  at  our  Peril  if  by  Law  we  could  ; 
for  Executions  are  of  Courfe  without  Rule  of  Court ; 
But  if  the  other  S'n^  had  moved  for  a  Superfedeasy  per- 
advcnture  thxiy  faid  they  fhould  have  denied  to  grant 
it. 


Jennings  againft  Hunkin. 

CASE   for  calling   him  Perinred  Knave,  and  laid  "^J'^l^^?^^^^ 
t       *o»         •'f-v/7'  'iM        ¥-Nr       J  'T      ^"^  Action  IS 

the  Action  \n  Devonjhire.      J  he   Defendant  juiti-  i^iiaof  a  Mat- 

fied,  becaufc  the  Pliiutiif  made  Oath  in  Cornii'o!^  that  ter  arifmg  ia 
he  knew  not  that  j.  S.  was  IMaiiitilF  in  fuch  an  Aflion,  V"""'^^' 

,.  ,        ,     •^        .  Trv*  ....       /•  .    .  •     County. 

WCT  revera   he  knew    it.     IlTiie   de  tnjnrta  juA  froprza  g.  c.  ^  Keb. 

Afque  tali  caufa.     And  Sir  William  J-ones  now  Attoiney  35o.  s'^^  509. 

General,  moved  that  this  was  a  Mif-trial,  and  that  it  ^^t^!^^"^' 

(hould  have  been  tried  in  CorwttW,  where   the   Juftlfi-  i  saund.  247. 

•ation  arifes :  To  which  it  was  anfwercd,  Tliat  this  *  ^^o'-^-  sr. 

bemg  j^^<^.  j^. 


^     I 
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w« 


1  Vcni.  z^ 

ICC,  ^'J,  Z72. 

<i  Moi.  3i. 
I  5a and'  24;'« 
^Siund.  2j^. 
3  Mol.  I24« 
5  MoJ.  Z25. 
buller  N.  P. 
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Matter  triable 
In  two  Couii- 
tii*5,  and 
Venu 

fro.Ti  one  only, 
good  f»£r 
21   /tff.  I. 
Vide  I  Oanv. 


he'irg  trica  in  the  Coanty  where  the  A&ion  is  ImIA^  it 
is  wcii  tn'ju^li,  ry  the  exprcfs  Words  of  Si::t. ']6  Car. 
2.  //<:/:?  Cnier  Juflicc,  Though  the  Words  g;  lic  Su- 
luic  arc  f-^,  yet  the  Intent  and  Meaning  of  the  Statute 
is.  That  it  may  be  tried  in  the  County  where  the  Mat- 
ter in  IJue  to  be  tried  aiifes ;  for  it  is  not  reafonable  to 
imag-.ne  that  the  Parliament  intended  to  alter  the  whole 
Cotiifcof  Tdalsj  and  to  have  thng^  tried  in  foreign 
Counties  where  the  Jury  arc  mccr  Strangers   to  the 
Parties,  to  the  Evidence,  and  to  the  Point  in  Iflae ;  it 
being  the  gteit  Foundation  of  Trials  by  Juries  or  fcr 
Pais,  that  they  might  not  be  Strangers.    But  the  Intent 
of  that  Statute  was  only  to  cure  Trials  by  improper 
Venues  taken  in  the  fame  County  where  the  Matter  is 
to  be  tried ;  and   the   other  Juftices  agreed,  that  this 
was  the  reafonable  Intent  of  the  Statute:  Bat  then 
HaU  faid,  That  knowing  or  not  knowing  is  Matter 
tranfitoiy  and   triable   in  any  County,  although  the 
making  Oath   before  a  Judge  in  *  Cw-wtra/ be  local, 
and  then  fo  the  Iffuc  here  containing  two  Matten» 
Jcilicct  the   making  Oath,  and  the  knowing  that  y.  5. 
was  Party  in  fuch   a  Caufe  triable  in  two  Counties;  a 
Trial  in  eitlier  of  them  is  good  fer  Stat,  ai  ^ac.  which 
hath  been  ruled  to  extend  to  Cafes  where  the  Matter  in 
Iffue  arifcs  in  jwo  Counties,  and  the  Trial  is  by  one 
onlV,  as  well  as  where  the  Matter  in  Iffue  arifes  in  two 
Places  in  one  County,  and  the.  Trial  is  by  one  only. 
To   which   font's  ai)f\vered.    That  no  PlaCc   is  here 
al lodged  where  the  Oath  was  made^to  fix  the  JiTue  as  to 
that  in  Devonjhire,  fo  all  may  be  tried  in  Cornwai,  and 
tliat  the  local  Matter  ought  to  draw  the  tranfitory  to 
it,  and  not  the  tranfitoiy  Matter,  of  which  no  Place 
y  ^Hedged,  the  local.     But  if  Iffue  had  been  taken 
Dpon  the  knowing,  the  Trial  had  been  good;  forthfn 
the   local   Matter,  fcilicet   the  making  Oath  had  been 
Waived  :  Curia  advifare  vult. 


Hawes  againft  Smith. 


ER  R  O  R  of  a  Judgment  in  Ajfumpjit  in  Com.  Banco 
againfl  the   Defendant  an  Lxecutor,  wherein  the 


Kxerntor  in 

Coafii«fatis)n 

the  Plaintiff        *  "■   agai 

^t  his  Hcqueft  Plaintitf  declared,  That  whereas  the  Teftator  was  in- 
arcoiintel         deb  ted  to  him,  the  Defendant  affumed  in  Confideration 
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the  Plaintiff  at  his  Requeft  had  accounted  'with  him,  ^^^/f^*- 
and   was  found  fo  much  in  Arrcar,  to  pay  it.     The  ^.rlfnis.  '  '** 
PlaintifF  had   Judgment  in  Com.  Banco  de  bonis  frofriis  Vide  1  Sauad* 
of  the   Executor,  and  this  was  affigned  for  Error;  but   "^' *°^' 
over  ruled  as  no  Error,  for  the  Plaintiff  was  not  bound   i  vem.  ao>  '*• 
to'  account  with  the  Executor,  and  yet  he  did  account  a^i. 
ftt  the  Requeft  of  the  Executor.    Jbt  fer  Haky  Th6ugh  joJlTs/^^' 
a  baie  Account  will  not  oblige  an  Executor  to  pay  ^/  Cro.  id.  406/ 
bonis  -profriisy  yet  a  Promife  in  confidcration  ot  For-   ^o.  419. 
bearance,  will ;  and  the  Cafe  is  all  one,  for  it  muft  be  Hob!!  jW?* 
intended,  that  an  exprefs  Requeft  was  made  to  account,   i  RoU.  Abr* 
and   thereupon  an   exprefs  Promife  to  pay ;  otherwife  9^9' 
the     Evidence  would  not    fupport    the   Declaration ;   Cro^^arl  jW* 
whereupon  Judgment  was  affirmed  fer  totam  Curiam* 


*  Lomax  againft  Armorer.  «  p^  .  ^ 


ERROR  of  a  Judgment  in  Dower  in  the  Court  of  Weas  of 
NewcafU  upon  Tine  y  becaufe  it  was  given  upon  a   ro*nt^c«m< 
Plaint   without  Writ;    for   Pleas  of    Franktenemcnt  be  without 
ought  not  to  be  held  but  upon  Writs  original.     3  Cro.  "Writ. 
101.  ^  I  Roll-  arc  Cafes  in  Point,  though  a  Cuftom  be 
there  alledgcd  for  holding  Plea  of  them  without  Writs 
original,  which  is  not  here  pretended.     Hale  at  firft 
doubted,  if  a  Cuftom  had  been  allcdged  ;  for  in  London 
they  hold  Aflizes  of  Frelh-force  by  Cuftom   without 
Original.     To  which  it  was  faid.     Their  Cuftoms  are 
confirmed  fer  Stat.  R.  a.     But  he  faid,  That  in  other 
Places  alfo  they  try  Affifes  of  Frefh-force   by  Cuftom. 
But  after  Argument  of  both  Sides,  the  Judgment  wa.^ 
xevcjrfed.     Levinz  for  the  Plaintiff  in  Error, 


Kirkebridge  againft  Wilfon. 

DEBT  upon  an  Obligation  to  the  Sheriff,  which  ^""^^^^^^ 
was  :  Noverint  univerjiy  £^c.     Nos  W.  Wilfon  ^  ^q  j^e  Sheriff; 
Tho,' Richards  de  Comitatu  Cumbria  teneri  ^ohanni  Kirke-   without  fay- 
hride   Ficecomjti,     (without    faying   Cumbrice  or    Com*  ^"^j['^  ^'^ 
frediSV)  ad  reffondend  the  Plaintiff  generally,  but  does 
not  fay  in  what  A6lion.)    The  Defendant  pleads  the 
Part  II.  I  Statute^ 
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Conditiofn  to 
appear  gene- 
rally, without 
faying  to  an- 
fwer,  or  to 
whonu 
Vide   poft, 
177,  180* 
2  Show.  pi. 
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Stra.  1155' 
4  Bac  Abr. 
462* 

Doug.  66^' 
Cowp.  178. 
I  Term.  Rep« 
040* 


Statuti||vrhereupon  the  Plaintiff  demurred :  And  Firfij 
It  wa^EfTd  fer  Hak  £sf  Curiam^  That  the  Obligatioa 
was  i^d,  for  though  the  Statute  dire6b  the  Obligation 
to  be  taken  by  the  Name  of  his  Office,  yet  the  Bail 
being  named  de  Com.  Cumbria  he  fhall  be  intended 
Sheriff  of  the  County,  and  -tbis  will  f apply  the  Omiffion 
of  Vicecom.  Com.  Cumbria^  or  Ctnn*  fr^td.  Secondly, 
Though  the  Latitat  be  in  fkcito  Tranfgrefftonis,  upon 
which  the  Avreft  was,  and  the  Condition  is  to  appear 
generally  ;  whereupon  it  was  objefted.  That  he  is 
bound  to  anfwer  all  Actions,  whether  Debt,  CoTcnant, 
tfc,  yet  the  Court  held  the  Obligation  good :  For  Fiffi^ 
No  other  A6lion.  fhall  be  intended-  Secondly,  The 
♦Words  of  the  Statute  require  no  more  than  an  Ap- 
pearance, and  no  Words  ad  reffondendum,  &cb  fo  that 
they  are  but  Surplufage ;  and  it  was  once  a  Doubt, 
Whether  the  Sheriff  could  bind  the  Party  ad  refpon- 
dendum  omntno.  But  afterwards  by  Confent,  the  Parties 
waived  the  Demurrer,  and  went  to  Trial  in  the  OTiginal 
AiS^ion,  the  Defendant  faving  the  Sheriff  againft  Amer* 
ciaments*    Ltvinz  of  Counfel  for  the  Defendant. 


Rea  agaiaft  Burnis. 

TTV  E  B  T  upon  a  Penalty  in  a  Ghartcr-Party,  where- 
Lr^  by  the  Defendant  covenanted  to  pay  the  Plaintiff 
3  /.  fer  Tun  for  Goods  imported,  and  for  Performance, 
I^c.  each  Party  obliged  himfelf  to  the  other  in  a  Pe- 
nalty, and  this  A6lion  was  brought  for  the  faid  Penalty, 
and  Breach  affigned  in  not  paying  for  fo  many  Tons  and 
one  Hogfhead,  which  came  to  fo  much.  And  upon 
Demurrer  the  Declaration  and  Breach  was  ruled  ill  for 
affigning  Non-payment  for  the  Hogfhead ;  for  the  Cove- 
nant is  only  to  pay  fo  much  per  Ton;  AHter,  were  it 
to  pay  fecundam  raiam  of  fo  much  fer  Ton.  But  now 
the  Court  fuffered  the  Plaintiff  to  difcontinue  upon 
Payment  of  Coils,  though  the  Action  is  for  a  Penalty, 
and  the  Cafe  had  been  argued. 


Covenant  to 

pay  iantum 
per  Ton, 
Breach  in 
not  payinrt  iox 
fo  many  To&g 
and  a  Hog- 
shead. 
6.  C.  Ante 
117,  ii8k 
C?.,  Ant^  13, 
26,  92.  & 
3  Lev.  189. 
Difcontinu* 
ance  after 
Arf^JTOcnt  in 
Dtbt  for  a 
Penalty. 
Ar\\t    118. 
O'^r.   ih. 

I  Mod.  13.  48,  %%l^  298.    I  Sauml.  2S*  3S9*   %  Savuid*  7Si  ^c* 


Gexd 
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G(^eJ  agaiiift  Scudamore. 

TRESPASS  in  the  Palace-Court  ad  dampnum  Canftsinin- 

4/.   19  J.     The  Defendant  t^moved  the  Caufe /«  [f'lrmovS" 

5. /?.  where  it  was  tried,  and   15J.  Damages  given  by  >>rr  Defen- 

the  Jury  :  And  the  Queftion  was  upon  tjie  new  Statute,  ^^^^*  allowed 

Whether  he   Ihould  have  more  Cofts  than  Damages  ?  [^^"Jf  ^^^ 

For  it  was  urged  for  the  Plaintiff',  That  this  is  not  an  magea,  alhtf 

original  Cafe  in  the   Court,  but  brought   hither,  by  p, ^^55^* 

Naheas  Corpusy  which  is  not  within  the  Statute,  as  it  Poft°*234. 

has  hctn  ruled  in  Com.  Bamc*  Curid.    This  feems  reafon-  vide  5  Modi 

able,    being  removed   by  the   Defendant ;    otherwifc,  ^** 
where   the   Removal  is  by  the  Plaintiff ;  for  fo  every 
Plaintiff    may  commence   trivial   A6lions   in    inferior 
Courts,  and  after  remove  them  hither,  and  defeat   the 

*  Statute,  and  become  more  vexatious  now  thart  they  *  P.  125 
vpcre  before  the  Statute:  They  would  advife  with  the 
Judges  of  the  Common  Pleas,  that  the  fame  Rule  as* 

to  this  Matter  might  be  fettled  in  both  Courts.  *  ^^'  ^^ 


Monday  againft  Porton. 

I  PROHIBITION,  and  declares  S^uod  flacita  de  Advo-  Induflion  not 
cationilus  fpe^ant  ad  Comnmnem  Leg  triy    C^  rton  ad  tr'«l>le  »n  the 
Curiam  Ecclcjiajlicam  i  and  that  he  was  inftituted  to  the  cou/u^^*^ 
Church  of  D.  and  the  Defendant  fued  him  in  the  Spi- 
ritual Court,  libelling  that  he  was  infiituted  to  the  faid 
Church  and  inducted  before  Monday y  and  that  Monday 
obtained  a  SupevinRitution   upon  him,  which  being  a 
Scandal  to  his  Title,  he  fued  there  to  fet  afide  the 
Superinftitution  ;    whereupon  that   Court   proceeded, 
though   this  Plea,    there   being  Indu6tion,    the  Cafe  Vide  poft,  uJ. 
belonged  to  the  Common  Law.    The  Defendant  pleaded 
2fon  frofacuius  eft  contra  frohihitionem.     But  fro  cotiful-' 
taiione ' habenda  dcmnYTc6»     Ei  per  Curiam,  He  ought  to 
have  a  Confultation,  for  though  Por/ow  was  induced, 
it  does  not  appear  Monday  was  indufted,  and  fo  the 
Plea  ftands  only  upon  the  Superinftitution,  which  is 
Matter  proper  for  the  Spiritual  Court.    But  afterwcards 
it  being  fhewed  tothe  Court  that  Monday  \^as  inducted      | 

I Z  alfo. 
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alfo,  the  •Court  ftayed  the  Confultation^  fo  that  the 
FlaintiiT  might  declare  de  novo  upon  his  Inflitution  and 
]ndu6lion.  But  upon  this  Declaration  the  Prohibition 
cannot  fiand< 


I. 
Wilfon  againft  Done/  . 

JS  SUMPS  IT,  That  whereas  th6  Defendant!,  fras 

bound  in  an  Obligation   for  paytnent  of  Money, 

Part  of  which   was  unpaid ;  the  Defendant  proihifed. 

That  if  he  made  it  not  appear  before  y.  5.  that  that 

Part  was  paid,  that  he  would  pay  it :  Th«  Defehdant 

pleaded,  that  he  made  it  appear  before  y.  S»  that  that 

*  P.  126     Pait  was  paid,  upon  which   the  *  Plaintiff  demurred, 

and  had  Judgment  in  the  Common  Pleas,  becaufe  he 

does   not  fhew  how  he   made  it  appear :  ^nd  now  in 

I  Error  upon  this   Judgment  here,   the  Judgment  was 

aflSrmed  for  the  fame  Reafon. 


Pleads  that  he 
made  it  ap- 
pear, but  does 
not  ftiew  how. 
S.  C*  3  Keb. 
l8s,  393-  4X4- 


iurdet  againft  Thrule. 


Account  as 
Receiver, 
and  fays  ndt 
by  wh6fe 
Hands. 
Account 
againft  one  as 
Receiver, 
f^hen   it 
ihonld  be 
BailifT.   is  bad 
upon  De- 
murrer, but 
cured  ptr 
Judgment 

'quod  computet 

fcr  default. 


ACCOUNT  by  the  PlaintifiF  a  Merchant,  againft 
the  Defendant  a  Merchant,  being  his  Faflor,  de 
flacito  quod  reddat  ei  raiionahilem  compotum  -de  tempore 
quofuit  Receptor  Bonorum  ^  Merchandizorufn  ad  compotum 
inde  ei  reddend\  and  fo  declares  of  divers  Goods  in 
particular,  (but  does  not  fhew  by  whofc  Hands)  the 
Plaintiff  Had  Judgment  quod  computet  by  Default :  Upon 
which  the  Defendant  pleaded  an  infufficicnt  Plea  before 
the  Auditors,  whereupon  a  Demurrer,  and  Judgment 
for  the  Plaintiff,  and  a  Writ  of  Enquiry  of  Damages. 
And  now  it  was  moved  in  Arreft  ot  Judgment,  That 
the  Declaration  is  ill.  Firjly  Becaufe  it  charges  the 
Defendant  as  Receiver,  and  does  not  Ihew  by  whofe 
Hands.  Secoidly^  The  Defendant  ought  not  to  be 
charged  as  Receiver  in  this  Cafe,  but  as  Bailiff,  for  he 
was  to  merchandize  with  the  Goods,  and  by  Confe- 
quence  to  have  his  Ex pences.  Allowances  and  Fa<Slo rage; 
and  Judgment  in  Account  as  Receiver  is  no  Bar  in  an 

A^IoQ 
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Aftion  of  AccotiHt  as  Bailiff,  Co.  Liu.  172.  a.  i  Roth 
1 19.  nu.  9.  fto.  1 18.  Let,  jB.  «tt.  2.  4  H*  6.  27.  a.  43  E. 
3.  4.  ^.  46  E.  3.  But  />^r  Curiam^  Judgment  was  given 
for  thjc  Plaintiff,  for  fer  Hale,  Though  he  fhould  have 
been  charged  as  Bailiff,  yet  the  Defendant  fliould  have 
demurred  to  the  Declaration  to  take  Advantage  of  that, 
and  this  is  now  pail  by  the  Judgment  quod  comfuieU 
Lgvinz  for  the  Defendant* 


Hm^u  againft  Stile. 

EJECTMENT,  and  upon  Non  culp.   and  a  Special  Leflbr  by 
Verdia  found  at  Bar,  the  Cafe  was :  Coke  being  Ref^fr'^coii- 
fcifed,  n^ade  a  Leafe  to  Fountain  for  ninety-nine  Years  veys  his  Re-  * 
and  two  Years  after  by  Leafe  and  Re  leafe,  he  conveyed  verfion  to  the 
the   Inheritance  to  the  faid  Fountain,  and  another  to  y.  ^f^to^^he 
the  Ufe  of  Coke  and  the  Heirs  of  his  Body,  with  divers  \J{t  of  him- 
Remainders  over  :    And  whether  by  this  Conveyance  ^^^^* 
the  Leafe  for  ninety  nine  Years  was  merged  "*  in  All  or        "•  ^^7 
in  Part  ?  was  the  Queftion.     And  Pemberton  argued  for  ^g^'  ,^  ^^^" 
the  Plaintiff,  That  if  there  be  any  Merger  in  this  Cafe,  45^  ■'°^'  '*^°' 
it  is  only  for  a  Moiety;  and  he  faid,  the  Reafon  of  iStra.34, ioi» 
Merger  by  accepting  of  another  Eftate,  is  not  the  Ad-  ^251!*   *^*' 
mittance  of  the  Leffor's  Power  to  demife,  as  appears  Cruife  on 
in  this,  that  a  new  Demife  by  the  Leffor  to  the  fame  Rcc.48. 
Lcffee,  works  no  Merger   nor  Surrender  of   the  firft  \  Bac!^  Abr. 
Term,  where  there  is  an  interpofing  Term  ;  but  the  45«. 
tiuc  Reafon  is,  the  coming  of  two  Eftatcs   together,  Cowp.  704. 
vflich  cannot  ftand  together,  and  then  the  Merger  in  741.^^™'     ^'' 
this  Cafe  extends  only  to  a  Moiety,  the  other  Moiety 
of  the  new  Leafe  being  to  a  Stranger.     Secondly,  He 
argued.  Here  was  no  Merger  at  all,  and  that  by  the 
cxprefs  Words  of  Stat.  ^7  H.  8.  of  Ufes,  which   faves 
the  Right  of  him  who  is  feifed,  to  the  Ufe  of  another 
Perfon.    Wejlon  contra.  The  true  Reafon  of  Merger  in  m^e  pcflec 
thcfc  Cafes  is  the  Admittance   that  the  Leffor  hath  /i^f/<"»  and 
Power  to  demife.     5  Co.  Ives's  Cafe.     And  fo  in  this  ^^^'/'^*  ^^*^' 
Cafe  the  whole  Term  is  merged,  for  he  has  admitted  a 
Power  in   the  Leffor  to  demife  the  whole,  though  a 
Moiety  only  to  himfelf.     And  Secondly,  The  Statute 
faves  the  Right  of  them  who  are  feifed^  to  the  Ufe  of 
pthers.    But  here  the  Le^fe  is  merged  by  accepting  a     ^ 

Leafe 
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Xeafe  for  »  Year,  before  he  became  feifcd  by  the  Re- 
Icafe  to  any  other  Ufe,  and  fo  nQt  withih  the  Statute* 
^journatur. 


One  Codufor 
in  a  Fine  dies 
before  Kingfs 
Silver  paid 
8.  C.  3  Keb* 
393.  4*6*438, 
441. 


Biddulph  agaiaft  Harrijm. 

ERROR  of  a  Fine  levied  by  four  Conufors,  and 
affigns  the  Death  of  two,  before  the  Fine  in^to&d, 
or  King's  Silver  paid.  And  whether  the  Fine  fhould 
be  reverfed  in  totr,  or  cnly  quoad  them  two  ?  was  the 
QueRion :  And  Newdigate  Serjeant,  argued  it  fhould 
be  reverfed  in  toio,  becaufe  the  Writ  abated,  and  fp  it 
is  a  Fine  without  Original,  and  cited  Hill'  1662*  S*  £• 
R4>t*  1 179*    Roe  againfl  JTeatly,  to  be  fo  adjudged* 


» p.  128' 


tinahili  parte 
itiay  be  in  the 
ScclefiaiUcal 
Court. 
^  1  Vent. 

259»  «75. 
Raym.  470* 
Ante  100. 


ff 

*  Tf afford  againft  Trafford. 

J'RJFFORD  fucd  his  Brother  Executor  af  his 
Father,  for  his  reafonable  Part  of  the  Goods  of 
the  Father  in  the  Spiritual  Court,  according  to  the 
CuAom  of  the  Province  of  York ;  whereupon  Levinz 
moved  for  a  Prohibition,  for  this  is  a  temporal  Caufc,* 
founded  upon  the  Cufiom,  for  which  there  is  an  original 
Form  in  the  Regifter,  and  where  there  b  a  Renaedy  at 
Common  Law,  the  Spiritual  Court  is  not  to  meddle, 
f.  N.  -B-  53.  M  But  per  Tv/yfden,  Rainsford  and 
Wylde^  abfent -Hii^,  the  Prohibition  was  denied,  for  in 
this  Cafe  they  faid,  and  in  the  Cafe  of  a  Pcnlionj,  both 
Courts  hav^  Jurifdi6lion. 


For  ilj  nfaee 
of  the  Wife 
the  Hufband 
bounl  to  his 
Good  Beha- 
viour. 


The  King  againft  the  Lord  tee. 

JJABEAS  Corpus  was  granted  to  him  the  laft  Term,' 
to  bring  the  Body  of  his  Wife  into  Court,  upon 
Affidavits  of  ill  Ufage,  ImprifonmcDt  and  Danger  of 
her  Life,  as  was  done  before  in  the  Cafe  of  Sir  Fhilif 
Howard  I  the  'LojA  Lee  brought  his  "Wife  into  Court, 
where  the  one  charged  the  other  with  Unkindneffes, 
and  fhe  made  Oath  in  Court,  That  (he  went  in  Danger 

of 


of  her  Life  by  him;  and  notwithftanding  divers  Affida- 
vits were  made  in  Court  to  the  contrary,  of  his  .good 
Ufagc^  the  Court  offered  to  bind  him  with  Sureties, 
according  to  F.  N.  -B.  80.  &  239-  B,  But  they  decllred 
they  could  do  no  more  than  bind  him^  and  that  they 
could  not  remove  her  from  him* 


The  King  againft  Sir  Rabat  Vlner  Ldrd  Mayor  of 

London^ 

JTABEAS  Corpus  tvas  direfted  to  him  to  bring  In  f^triesH^A. 

the  Body  of  Brtdf^et  Hide,  Daughter  and  Heir  of  a  ^IfuTuuf 
great  EAate  to  Sir  Thomas  fUde,  which  Daughter  he  Meiinnfttdi^ 
had  by  one  that  was  afterwards  the  Wife  of  Sir  Robert  ^f«» «''  **»*"'. 
VifteTy  and  who  is  now  dead,  the  Daughter  being   of  iJj'a'l^l'^'^i!^' 
the  Age  of  thirteen,  and  left  in  the   Cuftody  ot  Sir  ill, 
Rolert  at  the  Death  of  her*  Mother  :    And  now  it  wiis 
alledged,  that  Sir  *  Rohert  had  no  Right  to  detain  her,     *  P',  129 
her  Aunt  being  Guardiar) ;  and  that  his  Deiign  was  to 
marry  her  to  a   great   Man,  though  (he  was  already 
(as  it  wasfaid)  married  by  her  Mother  to  one  Emerion, 
licr  Kinfman.     And  now  upon  the  Pluries  Hah,  Corpus 
he  returned,  nullam  haheo  talem  perfonam  in  cujlodia  mea^ 
nee  habui  die  Tmfetrationis  hujus  Brevis  vel  unquam  fojlea. 
Which  Return  was  adjudged  ill ;  for  it  may  be  he  had 
fuch  a  Perfon  die  impetraiionis  of  the  firft  Writ :  Where- 
upon he   afterwards  brought  in   the  young  Lady  by 
Confent,  to  prevent  an  Attachment,  which  the  Court  Fc«e  broii§ht 
intended  to  grant,  and  the  Damfel  being  in  Court,  and  nll^'ccrp, 
alked  the  Qjjieftion,  chofe  to  ftay  with  Sir  Robert  Viner^  chofe  to  re- 
and  not  to  go  to  her  Aunt  her  Guardian  in  Law,  nor  t"«"n,  the 
to   Emerion  her  pretended  Hufband  :    Hereupon    the  ^t^'Vemovc 
Court  would  not  remove  her,  but  left  her  in  the  Hands  -Sr. 
of  Sir  kobert  Finer,  upon  his  Recognizance  of  40000/.  Vide  ante  i^S. 
not  to  fuffer  her  to  marry  while  fhe  flaid  in  his  Cuftody; 
being  ordered  alfo,  to  let  her  Aunt  and  the  reft  of  her 
Fileods  vilU  l^er^f  while  (he  flaid  with  him. 


D^aiift^ 
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6^JeflOt  and 
com  moo  Ptt*^ 
fon  fued 
jotntlyr,  no 

Vide  2  Mod. 
2V(|«  P.  10* 
Or.  z«  m 
Cam*  ftcacc* 
Hambleton 
V.  5crog^t 
fi^  W',  Cur. 
advifare  viilt. 
ScricJDtk  are 
fuabie  in  any 
Oiirtf  at 

but  not  clfe* 
where. 
Vile  14  H. 
A»t\*  10  K« 
4-    15- 
Vide  2  Lilly 


Dcaiins  againft  Sir  William  Scrcgp,  King's  Serjeant, 
•  and  Gi/by,  in  H.  R. 

T  N  Battcrjr  againft  them ;  Giibj  pleaded  fan  Ajffkult 
^  Dfpufne,  ScToggi  pleaded  his  Privilege  of  Serjeanl 
to  be  fuable  only  in  C.  B.  upon  which  the  Plaintiff 
demurred »  becaufe  he  is  uot  a  fole  Defendant  in  this 
Cafe,  but  fued  jointly 'with  another.  It  was  argued  on 
his  Behalf,  That  Serjeants  and  their  SeiTants  have 
Privilege  of  being  only  fuable  in  Com  Lanco,  i  Ct9, 
Serjeant  Hojktns'%  Man's  Cafe.  And  further,  as  to  the 
being  joined  in  one  Afiion,  That  where  the  Adion  is 
joint  and  cannot  be  fevered,  there  if  the  Defendants  be 
fued  jointly,  the  Privilege  of  one  is  loft  for  want  of 
Privilege  in  another :  But  where  the  A6lion  is  fcverablc 
1^  in  tills  Cafe,  the  want  of  Privilege  in  one  Defendant, 
ought  not  to  toll  the  Hrivilege  of  the  other.  CurtA^ 
A  Serjeant  has  no  Privilege  again  ft  any  Court  of  IVefi- 
miiijlerj  and  in  Faft  they  do  praftife  in  all  Courts 
of  IVfJlminfier^  and  arc  not  confined  to  the  Common 
Picas.  But  if  a  Serjeant  be  fued  in  any  other  Court 
tlian  at  Wejlminjlcr^  he  may  plead  his  Privilege j 
whereupon  a  Refpondeas  oujler  was  awarded. 


♦P.  130 


Hufband 
makes  a  vo« 
Junta ry  Af- 
fignment  of 
a  Terra,  it 
fhall  not  bar  . 
the  Wife's      ' 
Title  to  her 
cuHomary 
Part. 

a  Jo.  204. 
Vide  1  Lev. 
a2>,  162. 
'£Chan.  Cafes 
Il^  129. 
a  Chan.  Rep. 


*  City  againft  City^ 

*  > 

TH  E  tather  a  Freeman  of  London^  being  poffeffed 
of  a  Term,  by  Deed  affigned  it  to  his  Son,  as  a 
Provifion,  and  died;  the  Mother  fued  in  Chancery  for 
her  cuftomary  Part :  And  now  upon  Iflue  at  a  Trial 
before  Hale^  after  the  Term,  Whether  the  Wife  (hall 
be  bound  by  this  Aifignmcnt  of  the  Father,  fo  as  to  be 
barred  of  her  cuftomary  Part  ?  It  was  proved  and  found 
by  the  Jury,  that  (he  is  not  barred  thereby,  it  being 
voluritary,  but  has  ftill  a  Title  to  her  cuftomary  Pan 
of  the  Term  \  The  fame  Law  of  Goods. 

1^9.     I  Chan*  Rep.  %6,  97.  84.    Ante  %%* 


Tennino 


<  m  ) 


Termino  Pafchae, 


ANNO 


a  7  Car.  II.  in  Banco  Regis- 


r      • 


Otto  againft  Selwin. 

TRESPASS  and  Falfe  ImpTifonmcnt,  the'ipPJf-  Officer  of  the 
dant  juftified   by  Warrant  out  of  the  Court  of  M'^;»^*lfy 
Admiralty,  which  recites  that  a  Laic  was  depending  Warrant, 
therein  de  re  maritimay  and  commanded   the  Defendant,  without  fhcTr* 
their  Officer,  to  take  the  PlaintitY;  whereupon  he  took  «i  !^^»v5*"^** 

T^-  TT  !_•        LT»i'-/r»  A       \     A  r        1       was  within 

him.     Upon  this  the  Plaintiti  demurred:  And  tor  the  tWr  jurif- 
Plaintiff  it  was  argued.  That  this  Plea  is  naught,  for  diftion. 
|iot  averring  that  the  Caufe  was  maritime,  fo  as  it  may   .*    "  ^ 
be  trice}  whether  it  be  fo  or  no  ;  for  if  the  Caufe  was  Vide  3  Le¥^ 
iot  within  their  Conufance,  their  Warrant  will  not  ^^' 
iftify  their  Officer ;  and  cited  10  Co.  Cafe  del  Marjhalfea.  i^      *  ^^^' 
oed  fer  Hale  £sf  Curiam^  It  would  be  very  hard  to  put  Nelfon's 
the  Officer  in  all  Caufes,  to  fliew  the  Matter  was  within  ^"^^'  ^9o» 
the"  Jurifdiilion  of  the  Court,  to  which  they  minifter,  i^Kolli  Abr. 
It  is  fufi&cient  for  him  to  plead  the  Warrant,  which  he  759- 
is  bound  to  obey ;  and  in  this  Cafe  it  does  not  appear  ^^od  ^6^  8  . 
but  that  the  Matter  of  the  Caufe   was  within  their  i  sid.  W. 
Jurifdiftion.     But  in  the  Cafe  of  the  Marjhalfea  it  ap-  «  ^.^^^'v. 
peared   the  Caufe  was  not  within  their  Jurifdiftion  ;  g^^^.y 
whereupon   they  ruled   Judgment  for  the  Defendant. 
Tamen  vide  Rolles   2  Rep.    109-      Martin  againft   the 
Marjhalf  in  Cafe  of  an  inferior  Court,  (as  in  a  Juftifi- 
cation  by  the  Officer  of  the  Court  of  Equity  at    York) 
it  muft  be  averred  that  the  Caufe  of  Aftion  arofe  infra 
yurifdi&ionem  Curice. 

Jame 
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Trl^oner 
ck^i'MTk  and 

and  i)  in  Pii- 

fo^f  and  a 

Dew  Wankn 

H  vaiity  and 

then  cfcapef ; 

the  Plaintiff 

may  fu:  the 

nt'W  or  old 

Warden  for 

kfcnpe. 

fi.  C.    I  Vent* 

4.  269. 

3  Krb.  452, 

4^3^ 


Ante  109* 


*  ^/wef  agaioft  Pdrce, 

DEBT  againft  the  Wardtn  of  the  f&rf  for  an 
EfcapCy  and  upon  A//  dfhet  a  Special  Verdici  was 
found  before  HaU  Chief  Jufiice  at  Guild-HaQy  and  the 
Cafe  was  thus :  Peircc  the  former  Warden  fi^ffcred  a 
voluntary  ECcape  by  one  in  Execution;  the  Frifoner 
came  back  and  continued  in  Piifon  till  a  new  Warden 
wa^  made ;  be  was  turned  over  to  the  new  Warden, 
the  now  Defendant,  who  had  him  in  Pr ifon,  and  after- 
wards fuffered  him  to  efcape.  And  whether  the  Pri- 
foner  was  fo  abfolutely  difcharged  by  the  firft  Efcape, 
that  he  could  no^  be  in  Prifon  again  ?  was  the  Qudlion: 
And  upon  the  firil  Argument,  and  the  Authority  of 
I  RoUe  902.  the  Court  was  of  Opinion,  That  notwith- 
flanding  the  firft  voluntary  Efcape,  when  the  Prifoner 
was  in  Prifon  again,  he  was  fo  far  in  Execution, .  that 
the  Plaintiff  hath  Eleftion  either  to  take  him  as  now 
in  Execution,  and  fo  charge  the  new  Warden  for  the 
laft  Efcape,  or  to  admit  him  out  of  Execution,  and 
charge  the  old  Warden  ;  but  he  fliall  not  be  obliged  to 
do  fo,  for  the  old  Warden  may  be  dead,  or  perhaps 
not  refponfible.  Yet  before  they  would  give  Judg- 
ment, they  faid.  They  would  confer  with  the  reft  of 
the  Judges,  fo  that  this  Point  might  be  fettled  by  all 
the  Judges,  wherefore  they  adjourned  it  for  a  Week. 
But  in  the  Interim  the  Plaintiff  got  an  Injunftionjout 
of  Chancery,  and  fo  no  Judgment  was  given  in  thb 
C^fe. 

But  Noie^  After  this  the  Judgment  w^  given  in  the 
Cafe  of  Lenthal  ags^inft  Lenthal,  which  fee  reported  bcr 
fore,  fag.  109? 


*  P.  133  *  -^ry  againfl  Nevit^  la  the  Exchequer, 


Fxecutor  J* 
Tort,  waftea 
and  dies, 
Whether  his 
Goods  are 
liable  to  an- 
fwcr. 


D^BT  againft  the  Defendant  Executor  of -rf.  Ex- 
ecutor of  £>  The  Defendant  pleaded.  That  A. 
was  never  Executor  of  S.  nor  ever  adminiflered  as  his 
Executor ;  and  IfTuc  thereupon,  and  a  Special  Verdift, 
which  found  that  A.  was  Executor  de  fon  tori  to  jB.  ^ 


Fafih.  5i7  Car.  IL  in  B.  R, 

Jij  &c.    And  the  folc  Qjieftion  was,  Whetlier  A.  being  s^  c  s  KA. 

a   tort  J^fcecutovy  his  Executor  Ihall  be  charged  for  the  ^t^' defiant, 

Goo<ls  that  the  tcri  Executor  wafted,  he   leaving  Affets  523. 

in   the   Hands  of  the  Defendant  ?    It  was  argued  by  'Vide  ante 40, 

Dutuomh  for  the  Plaintiff,  and   Thomffon  and  lloyl  for  pj^^*^ 

tf^e  Defendant.    And  Turner  Chief  Baron,  held  ftrongly  145, 189.* 

that  he  ihall  be  charged,  for  B.  having  the  Goods,  the  *  ^J?f'  355. 

Tort  in  waAing  docs  not  die  with  him,  but  charges  his  ^^^^ »  •  3»  » 

Executor ;    contrary  to  the   Opinion  of  Brown  and  2  show.  55, 

Collins' s  Cafe,  Antea  in  B-  R>     Et  vide  nunc  Stat.  30  Car.  56.^ 

2»     ^are^  If  in  this  Cafe  upon  the  Pica  ne  unques  ,^*^^  ^^^  i^^ 

Executor  in   another,  the  Defendant  fhall  be  x;harged  a^^v^ss. 

de  bonis  fropriis,  as   he  Ihall  when  be  pleads  nc  unques  f  Term^^kcn 

Executor  himfclf?  691.^' 


JJhton  againft  Jennings.- 

BATTERY  by  the  Plaintiff  a  Doftor  of  Divinity,  Jf/^^^J^^^ 
and  his  Wife,  againf^  the  Defendant  and  his  Wife,  wheie^dc-' 
for  a  Battery  done  by  the  Wife  of  the  Defendant,  to  terminable 
the  Wife  of  the  Plaintiff :  The  Defendant  pleaded  that  ^^^;  3  Keb.. 
her  Huiband  is  2^  Juftice  of  Peace  and  an  Efquire  in  the   ^Raym.  251. 
Town,  of  Plymouihy  where  the  Battery  was  done,  and  • 

that  the  Wife  of  the  Defendant  ought  to  have  Prece- 
dence of  the  Wife  of  the  Plaintiff,  and  that  at  fuch  a 
Funeral  in  Ply  mouthy  the  Plaintiff's  Wife  took  Piece- 
dence  of  the  Defendant's  Wife,  wherefore  fhe  moUiier    . 
manus  impofuit  upon  the  Plaintiff's  Wife  to  remove  her; 
upon  this  the  Plaintiff  demurred.     And  now  Saunders 
argued.  That  the  Wife  of  an  Efquire,  and  a  Jui^ice 
of  Peace,  ought  to   have  Precedence,  and  take  Place 
before  the  Wife  '  of  a  Do6lor  of  Divinity,  for  though      ♦  p,   jxa 
a  Do6lor  of  Divinity  takes  Place  of  an  Efquire  (and 
as  Wylde  faid,  contends  with  Serjeants  at  Law  for  Pre- 
cedence) yet   Saunders  faid.  That  was  in  refpefl  of  his   Dolor's  Wife 
Degi'ec  in  the  Univerfity,  which  is  pcrfonal  to  himfelf  "oi  to  take 
only,  and  not  communicable  to   his   Wife;  no  more  the^wifcof? 
than  the  Dignities  of  a  Bifhop  to  the  Wife  of  a  Bifhop«  an  iLfquire. 
who  is  no  Lady,  nor  takes  Place  as  fuch,  though  the  buttheDoao^ 
Bifliop  himfelf  be  a  Baron  of  Parliament,  and  takes  vide  l^L^^^^^^^ 
Place  as  fuch.     Rainsford  and  JVyldc  being   only  in  230,  &c.  ib.' 
Court,    faid.    They  would  not    countenance  fuch  a  a  Hawk.  P.  ^. 

Juftification, 


Psck.  27  Cut.  II.  1.1  JB.  R- 

^\".:.cat-f  n,  am  tr.at  :_ct  verc  cot  J':i:^ri  c:  rr?- 
c'-'-r.c'',  b^:  tn*  Cciit  of  H-.T>cr-  Arc  -w-Itlc*^ 
d't'^rm  ;..rg  the  V^'z^i  oi  Precc-f^icr,  or  try  F.r^ard 
ha  '.  to  :i,  j.i*.c  J:':;c-*'n:  for  t^e  P^:f::15,  for  ihit  tbc 
Iy:rtn;.i;.t  Dy  i*ii>  Flea  isad  cocf^iTcd  ihc  Biiiiir/'- 


P  I.S5  *  Term.  Sauft.  Trin. 


ANNO 
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He/ward  againft  Wkkliffe, 

j'.ofV^Kr'^'  "r\EBT  upon  an  Obligation,  conditioned  to  pay  all 
illi-rr  r.iic  '  -*-^  the  cl^5»rPronts  of  a  Coal-Mine:  The  Defendant 
)'fr.f,fH  1,1  zcl.  pleaded  Peiformancc  according  to  the  Condition.  The 
H^jf  r-oV.r  J'^a»"'iff  I'^pli^d  and  faid.  That  the  Profits  amoupted 
\v.  I"  th-rt-  to  do/,  and  for  J5 reach  affigns  the  Non-payment  of  it. 
iin');i,  anrl  I'^cfendant  rciriins,  There  M-as  no*  clear  Profis,  ^  de 
iTu-rr'Vrr'^  //^r />^^;^// /^  ii?c.  and  the  Plaintiff /m///7^r.  The  Jury 
ric.ir  ^rnhn  found  there  were  clear  Profits,  modo  t^  format  as  the 
n.  tiie  Pinin-  1  Ijjntiff  replied,  and  thereupon  Judgment  for  the 
1^1%.'^!'  PlaintilF  in  iJurkam^  and  Error  brought   thereon,  and 

s.  c:*.  .^  Keb.  tiio  Judgment-reverfed,  becaufc  the  Replication  does 
4''C,  4(0.  n.;t  ilicw  there  were  any  clear  Profits,  but  Profits  to 

.^,.  '  *  2o/.  which  might  be,  and  yet  wholly  fwallowed  up  in 
'^  v^.iunJ.  ;iS,  the  ChrvVgci;  of  obtaining  it :  And  though  the  Verdift 
r^'vioJ.  -  ^ir\(\%  Lhoiv  were  clear  Profits,  yet  it  is  not  found  abfo- 
,1,  '  "'   lutcly  fo,  but  with  as  the  Plaintiff  had  replied,  whereas 

I  saik.  3'6,  he  did  not  fo  reply.  And  this  is  not  cured  by^the  laft 
?  ^ul^'r  '?'l'      o\  any  other  Statute  of  Jeofails. 

Comyns  Rrp.  Rtdlfy 


Trin,  37  Car.  II.  in  B.  JR. 


*  i?/^/^j^  againft  PownelL  *  P.  136 

CASE  for  difturbing    liim  in  his  Office  of  Regifler  Bifhops  may 
to  the  Bifhop  of  Brijlol:  Upon  Non  culp.  a  Spe-   f^.^^;^^,^;^^, 
cial  Verdi6l  was  found,  that  Brijlcl  is  a  new  Biftioprick,   or  three  Livts, 
founded  in  the   Time  of  H.   8.-  and  taken  out  of  tlje  if  <btheydi«4 
Bifhoprick  of  Scli/bury  ;  and  that  this  OiSce  is  a  necef-   £/,v'^*^other- 
fary  Office,  and  hath  been  gY2i,nted  feparalihus  temforibus,  wife  not. 
fince  the  Foundation  of  the  Bifhoprick  to  the  Grantee  ^'  ^'  ^'j^^^ 
and  his  Affigns  for   three  Lives :  And  that  Robert  the   *^q[  ^^^\ 
Bifliop,     I    U^ob.     1639.  granted  the  fame  to    Ifrael 
PoTvnell,  and  found  the  Grant,  which  recites,  that  yohn^ 
Bifhop,  j^c.   had  granted  it  to  Heafe  and  his  Affigns, 
and  the  Affignees  of  them  for   a   Term  in   the   Grant 
mentioned ;  and   that   Robert^    Bifhop,  £5?r.  granted  it 
to   Ifrael  Pozvudly  and  his  Affigns,  ^  idoneis  ajjtgnatls 
fulSy  which  Grants  by  the  Opinion  of  fome  learned  in 
the  Law,  were  good*     That   the  prefent  Bifhop  in 
Conlideration  of  the  Surrender  of  thefe  Grants,  granted 
it  to  Ifrael  Pownellj  and  his  Affigus,  and  the  Affignees  of 
them,  for  the  Lives  of  Nathaniely  Edward^  and  Ifrad 
Fowndl/y  and  that  Livery  and  Seiiin  was  made  in  the 
Houfe   belonging  to  the  Office  by    Attorney,  -which 
Grant  was  confirmed  by  the  Dean  and  Chapter.     And 
that    Edward  is  f^ill  living,  the  Bifhop  dead,  and  the 
prefent  Bifhop  his  SuccefTor,  granted  the  fame  to  the 
Plaintiff  for  Life,  and  made  Livery  as  before,  and  the 
Dean   and   Chapter  confirmed  it.     They   alfo  found 
Stat.  I  hliz.  That  all  Grants  by  Bifliops,  of  Manors, 
Lands,  Tenements  and  Hereditaments,  to  their  Bifliop- 
ricks  appertaining,  other  than  for  twenty-one  Yeais, 
or  three  Lives,  whereupon  the  ancient  Rent  fhould  be 
referved,  arc  void.    And  if  for  the  P.laintiff,  they  found 
for  the  Plaintiff,  and  if  not,  for  the  Defendant.     The 
Cafe  was   argued  by  IVeJlon  for  the  Plaintiff,  and  by 
PawUtt  for  the  Defendant.     And  Wejlon  argued.  That 
a   Leafe  for  three  Lives  cannot   be  good  to  bind  the 
Succeflor,  and  cited   i  Cro*    Tounsr   againft  Stozvell,   y   ^''^-  ^^'■' 
it  idem    loung  again  ft  Fouhry  &  ibidem  Lambe  againft   Mar.  3b. 
Walker^  and   Bolton  s  Cafe,  cited  10  Co.  in  the  Biihop   i  Jo.  30;. 
of  Salijhurfs   Cafe.     In  .which   Cafes    it   is  faid,  the  ^J^;  ^^'' 
Words   ufually  granty  muft  be  intended,  granted  Time 
out  of  Mind ;  vrhich  .cannot  be  in  this  Cafe,  the  See         ^ 

itfelf 
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•  P.  137    *  itfelf  being  foandcd  whhln  Time  of  Memory :  And 
though  this  B'lflioprick  was  taken  out  of  the  Bifhoprick 
of  Sarum,  the  Prefcription  in  the  Bifhoprick  gf  Sarum^ 
will  not  extend  to  this.  Part  derived  out  of  the  former, 
but  remains  in  the  old  Bifhoprick  of  Saruau    Farther 
he  arged.  That  the  Verdict  has  not  found  any  Title 
or  "prior  Poffcffion  in  the  Defendant,  for  though  he  be 
,  one  of  the  cefivi  que  «Vj,  that  gives  him  no  Title,  ad- 
mitting the/  Grant  were  good,    no  Aifignment   being 
found  to  be  made  to  him  ;  and  there  can  be  no  Occu- 
■  pancy  of  an  Office.     Then  the  Plaintiff  being  here  put 
into  Poffeifion  by  Livery  and  Seifin  made  to  him,  though 
there  fhould   be  Title  in   the  Aflignees  of  Ifratl,  yet 
the  Plaintiff  in. this  Cafe,  (the  Defendant   having   no 
Title  nor  printer  PolTeffion)  muft  recover  as  againft  a 
Trcfpaffor.     Pawlett  anfwered  to  the  laft  Matter  firff, 
and  hefaid.  The  Plaintiff  declaring  of  a  Difturbanee 
to  him  in  his  Office,  if  the  Office  be  not  his  own,  the. 
Defendant  could  not  be  gailty  of  ;i  Diffurbance  to  him 
in  his  Office,  but  fhall  be  refponfible  to  him  that  hath 
the  Right,  if  he  himfelf  has   no  Title:    And    to  the 
Matter  he  argued,  there  was  no  Difference  between 
new  and  ancient  Bifhopricks  as  to  granting  of  Offices, 
for  they  do  not  make  Grants  by  Virtue  of  any  Pre* 
fcription,  bar  as  Owners,  and  by  the  Power  they  have 
as  being  feifed  of  the  Eftates ;  and  therefore  before  the 
Statute,  the  Biihops  as  well  of  ancient  as  new  Bifhop- 
ricks, might  alien*  theif  Eftates  as  any  other  Perfon 
might :    And  if  their  Grants  of  Offices   had   been  by 
Prefcription,  the  Prefcription  fhould  always  have  been 
pleaded,  which  is  not  done  in  the  Bifliop  of  Salijhur/s 
Cafe,  nor   in  any  other :  Offices  of  Neceffity  are  not 
reffrained  from  being  granted  by  any  Statute,  and  this 
'59>   «•  jj  j^j^  Office  of  Nereffity,  neither  is  it  any  Prejudice  to 
the  SiicceflTor  to  have  an  Officer  ready  in  the  Office,  of 
whom  he  is  fare  of  by  the  Office's  being  granted  for 
three  Lives,    and  alfo   furer  of  ah  able  Officer;  in 
Toung  and   Fowler's  Cafe,  the  Grant  of  the  Regif^er's 
Place  in  Reverfion  was  held  good  for  this  Reafon.   And 
Ante  136,        March's  Ref.  38.  If  an  Oi'Bce  was  fo  granted  before 
I   EUz.  it  is  a  Badge  of  the  neceffity  of  fuch  Grants. 
And  in  Lamb's  Cafe,  the  Reafon  why  that  Grjint  was 
held  void  was,  Becaufe  it  had  not  been  fo  granted  be- 
fore the  Year  1609,  which  was  long,  after  thelirft  of 

\EUx. 


.  TrJn.  »7  Car.  II.  in  B.  R* 

EUz.     But  here  it  is  found  to  be  granted  fefaralihtts  Cro.  C*r.  iJjr. 

temforibtis  after  the  Foundation  of  the  Biftioprick  in 

ffe«ry  the  Eighth's  Time.    /7tffc  Chief  J uftice,  *  Before    *  P.   I38 

I   £liz,  there  was  no  Difference  betwen  the  Grant  of 

Offices  of  ancient  and  new  Bifhopvicks  ;  both  made 

their  Grants  as  Ownci-s,  and  not  by  Prefcription ;  and  The  Gran^ 

whether  new  or  ancient,  if  they  ufually  granted  for  «^y^P®^^?  ^ 

three  Lives  before  this  Statute,  they  may  grant  fo  after.  owiTcre*,  m)t** 

But  this  Verdi£t  is  defective  in  this,  that  it  does  not  by  Prefcxip- 

find  it  was  ufually  fo  done  before  1  Lliz.  but  that  it  ^^^ 

was  fo  done  fe-paralibus  temforihus  fince  the  Foundation 

in  thcTime  of  H,  8.  which  may  be,  and  yet  not  till 

after   i   EUz.   to  fupply  which  Dcfefl  he  advifed  the 

Parties  to  take  a  Venire  Facias  de  novo.     And  he  held. 

That  this  being  taken  out  of  the  Bifhoprick  oi  Salijbury^ 

there  are  the   fame  Prefcriptions.and  Appendances  to  AnewBifhop.. 

this    Part  which  belong  to  the  Biilioprick  of  Sarum.  ^^^^f^^ 

CaUri  yujliciarii  inclined  to  the  Opinion  of  Hahy  and  ancient  Bi- 

that  there  M^as  no  difference  between  ancient  and  new  Aoprkk,  has 

Bifliopricks  as  to  Grants  of  Offices,  but  that  both  do   1^*1  ^*."**  ^"■' 

'  r\  1    i_  -I  •    \  T^-n  icriptions, 

It  as  Owners,  and  that  neither  ancient  nor  new  Bifhop-  Appendancti, 
ricks  can  grant  otherwife  than  they  did  before  the  firft  ^• 
of  Eliz.  But  that  they  arc  all  equally  rellraincd  by 
this  Statute ;  and  that  if  it  were  not  for  the  Incer- 
tainty  of  the  Verdift  in  this  Point,  they  would  give 
Judgment  for  the  Defendant :  But  the  Defendant  not 
agreeing  to  the  Propofal  of  a  new  Venire  Facias,  Ad- 
jcurnatur  :  Sed  fojlea  in  Michatlmas  Term  follo\ving  th^  , 

Parties  agreed  to  take  a  Venire  facias  de  novo. 


Baxter  againft  Doudfwell. 

EJECTMENT,  and  upoo  Non  Gulp,  and  Special  Borough- 
VerdiS  the   Cafe  was:  One  feifed   of  Land   in  -E»^'{/^  grant- 
Borough  J5«c^,,  demifed  it  to  A  and  his  Heirs  for  the  andhiV^*rs 
Life  of  i?;    A.  died,  leaving   two  Sons,  A  the  eldeft  for  three*" 
and  D.  the  youngcft.     And  whether  the  Land  fhall  go  ^»^*^'»  itihall 
to  A.  as  Heir  by  the  Common  Law,  or  to  D.  as  Heir  fom^ry  He^i"!"' 
by  the  Cuftom  ?  was  the  Q^ieftion.    Argued  by  Serjeant  and  not  to  thV 
Maynard  and  Saunders,  That  it  Ihould  go  to  the  eldeft  ^«'«"  *t  Com- 
So;i,  for  this  is  not  a  Difcent  to  him  as  Heir,  but  a  s!^c.  3  Keb. 
Special  Limitation  to  prevent  Occupancy,  and  he  takes  475, 4«6, 498. 
it  as  a  Special  Occupant  and  a  Purchafor  in  this  Cafe,  Lf  *''''•  ^^*- 

and  vidc'iJRoiU 
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Abr.  623- 

pi*  I>  7n  3* 

561.  M.  Zm 
Ic  624  B. 
Styic  i^.  14^- 

J  Mod.  io2« 
%  Sid.  61. 
I  Salk.  243* 
6  Mod.  120* 
Aote  87. 
I  Lev.  172* 
*59»  &c.  ib. 
\iic    1     Sid- 


and  therefore  muft  be  Heir  at  CotniDon  Law.  But  it 
>»as  argued  *  by  Rentage  Fink  Junior^  That  he  takes 
in  thb  Cafe  as  Ueir,  and  fo  is  10  Co.  Rep.  Seyma-ns 
Cafe,  fuch  an  Eftate  as  this  is  taken  as  a  dificendabie 
Freehold.  And  then  it  ought  to  difcend  to  him  who 
is  Heir  by  the  Cuftooi>  which  runs  with  the  Land,  and 
guides  the  Difcent  to  the  youngeil  Son.  And  of  this 
Opinion  was  the  Court,  and  gave  Judgment  accord*' 
ingly. 

19S.    a  Sid.  61.    I  Jo.  s(k».    X  J^v.  172,  193,  &c.  iW 


Ghurch-Lands 
fubjeft  to  aew 
Charges  byA£l 
of  Parliament* 
S.  C.  3  Kcb. 
476,  5C7. 
I  Vent.  273. 
Vide  I  Lutw. 

936.   937- 
Ketfon  s 

liUtif.  291. 


Webb  againft  Batchelor. 

TRESPASS  by  the  Plaintiff  a^Parfon,  for  taking 
his  Beafts :  The  Defendant  juftified  by  Wanant 
from  a  Juftice  of  Peace  to  take  them  for  a  Tax  for  the 
Repair  of  the  Highways.  The  Plaintiff  demurred, 
pretending  the  Church-Lands  are  not  fubjeet  to  fuch 
Charges :  But  fer  Hah  ^  Curiam^  they  are  fubjeft  to 
new  Charges  by  Aft  of  Parliament,  as  well  as  other 
Lands,  if  they  be  not  excepted ;  and  gave  Judgment 
for  the  Defendant. 


Jeofails  in  In- 
ibrnnations, 
whether  cored 
by  Vcrdia. 
S.  C.   3  Kcb. 
459.  4'^5.  435» 
5X9»   5SS' 


The  King  againft  the  Lord  FitzJVater. 

INFORMATION  in  Nature  of  a  Sluo  Warranto,  for 
fifhing  in  the  River  Thames^  in  a  Place  extending  to 
-B.  and  feven  Parifhes,  as  appear  by  iJbc  Record.  After 
Verdicl  for  the  Defendant  it  was  moved  by  Maynari 
in  Arreft  of  Judgment,  That  the  Venire  is  from  one 
Parifh  only,  where  it  ought  to  be  from  all,  and  that 
this  is  not  cured  by  the  Statute  of  Jeofails,  being  in  an 
Information,  which  is  excepted  out  of  the  Statute, 
I  Cro.  Rex  v.  Talbotty  and  alfo  the  new  Statute  of  16 
and  17  Car.  z.  contains  an  Exception  for  all  Appeals, 
Indiflments  and  Informations  upon  Penal  Statutes.  It 
was  anfwercd.  That  this  is  the  Fault  of  the  Profccutor 
himfelf  who  fued  out  the  Venire  Facias,  and  therefore 
he  ought  not  to  take  Advantage  of  his  own  Default. 
And  the  rmvljo  except  Infoimations,  &c»  upon  Penal 

Laws 
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X<aws  oiilys    which  this  Cafe  is  not.      And  to  tl|a 
Opinion  in  Talbofs  Cafe  they  faid^  it  feemed  unreafon- 
able  to  hold,  that  the  King  was  not  bound  by  the  Law 
^»iii  not  nan^ed  in  the  Law,  for  it  appears  by  theEx* 
ception.  That  the  *  Parliament  took  it  the  King  had     *  Pt  I4Q 
been  bound,  though  not  exprefly  na^ed,  for  otherwife 
there  was  no  occafion  for  the  Exception  i  and  if  in 
thefe  Cafes  the  King  had  beep  bound  but  for  the  Ex- 
ception, he  fhall   be  bound  in  this  Cafe  which  is  not 
excepted.     Twyfden  and   W^j'Wtf  held  this  Cafe  was  not 
cure^by  tlie  Statute.  Hale  feemed  contra,  ^  Adjoumatur. 
But  afterwards  in  Michaelmas  Term  the  Verdi6l  was  j^|i  ^^  theif 
fet  afide,  upon  AfBdavits  that  the  Jury  caft  Lots  for  Verdi&,  fet  a* 
thcrr  Verdia,  and   gave  it  as  the  Lot  fell,  and  fo  the  ^^^'^vl^^'^' 
Exception  was  not  determined.  305..  2  j/  «2. 

puller  N.  P,  308.    %  Hale  P.  C.  296.    %  Haiyk,    P?  <^  Pi^* 


Roe  againft  Williamfont 

EJECTMENT,  and  declares  upon  a  Leafe  for  five  Ejcament  of 
Years,  and  upon  Non  culf.  Jury  found  that  the  \^%\^l 
Leffor  of  the  Plaintiff  had  only  a  Leafe  for   three  andtheLehb? 
Years,  Of/,  £sfc.    Hale  held  this  Verdift  was  againft  5-*^^"Jy* 
the  Plaintiff,  for  the  Judg^ient  muft  be,  that  the  Plain-  SJ'm  Years, 
tiff  recovered  terminumjuum  fradiSlum,  which  is  five  s.  c.  j  Kebf 
Years,  whereas  the  Lenor's  Intereft  is  not  to  continue  490« 
fo  long,  and  perhaps  the  Defendant  may  have  the  Rc- 
verfion  after  the  three  Years  expired,  and  fo  by  this 
Means  the  Leflbr  of  the  Plaintiff  will  recover  the. Land 
for  two  Years  niore  than  he  hath  Right  to  hold  it. 
And  he  faid.  That  for  this  Reafon  he  before  caufed 
another  Plaintiff  to   be  nonfuit.     JVyldf  agreed  with 
HaU,  but  Twyfden  feeijiied  of  a  diffcreift  Ojrinion.     -El 
/idj'ourftatur^ 


Th^  King  againft  Parker, 

THE  Coronpr's  Inqueft/^r  vifurri  Corforis,  found  Coroner'i 
that  ParBer.FeloHhc  fMffum  t]Mt^  into  a  River,  \^^^f^^^ 
§f  in  Rivo  fratf.  feiffum  emergit,  ^  fie  feiffum  occidit  'f^„„  ^^^rgit 
^  murdravit :  And  thi^  was  quafhcd,  bccaufe  em^rgp  is  ar  >  /«/>« 


Trm.'n  CarAl.in  S.  R, 

■  :    V  out  of  the  Water,  and  not  to  drown  himfclf  in 

..t   -Satcvj   and  the  Felonice  threw  himfclf  into  the 

, ,  ■■*  j;cr  Joes  not  cure  it,  for  the  going  into  the  Water 

t..'>.>  >it)t  make  a  Felony,  but  the  drowning  himfclf  ta 

"    •  *      :.;e  Water,  and  the  ConcluTion  ^ fie  fiif^um  ocddit,  iic. 

-,"    V  ■     :;;;a.lics  nothing,  as  *  being  without  Prcmiffes;  and  to 

'  M]|'     uy  a  Man  murdered  himfelf  without  (hewing  how,  is 

\.  iuluiHcient ;  But  then    ir   v.as  njovrd  what  fhould  be 

-  •     —        OL-ne  in  this  Cafe,  for  the  Party  b^^in^  dead  and  buried 

:  ■;  ^ ,""  ,      lor  two  Years,  there  could  be  no  other  Viiw  in  this 

'.. .    .j-'y    Cafe.     Ft  fxr  Curiam,  That  may  be  fupplied  by  Com- 

..,    I,,..-"     miirion  of  Enquiry;    or  the  Juftices  of  Peace,  or  of 

'.   ,T  ji        Aii'-ze,  may  enquire  of  it  without  Coramiffion.     But  in 

;-     ■  ,         cither  of   thefc  Cafes  the   Inquifiticn  is   iraverfable, 

"^  ,si^       though  the  Inquifition  of  the  Coroner  himfelf  in  fuch 

_  "..  i'.s-        Cafe  as  the  Law  is  now  holdr n,  ie  not  iraverfable.    But 

"■  •**'      Halt  faid.  That  anciently  the  Coroner's  Inqucfl  was 

!V, ..  :i^i"-     traverfable  in  this  Cafe,  but  never  in  fugam  fecit.    And 

,-  .-  )  :i*-     it  was  ruled  in  this  Cafe,  That  the  Death  thould  be 

'  -t-  Co-     prcfcntcd  next  Aflizes  at  Vorkj  and  the  Inquifition  tra- 

-!„,  .'la  lU  verfed  and  tried  the  fame  Ailizes,  and  fo  the  MatKF 

^,,.  Jul  in     determined. 

'o<  fiA.  ISX-    1  Vtnt.  239,  t;8.    Sti  i&ii.fo-li  101  contr. 

Iluickinfon  agaiaft  Thomas. 

v,o.ruiiw  INFORMATION  for  Ufury  was  thus:  Memorandum 
",',• 'i>rf'n''l»ni  ^"^  Termino  SenUi  Michaclis,  and  fo  let  forth  the 
..iJunother  Ufury.  The  Defendant  ^\tiitA  qitod  ante  exhthilionem 
.uoriHition  lijijus  Informaiionis,  fcilicet  Termino  San^i  Michaelis 
uiiiu  "°*  ('^^  fame  Term)  another  Perfon  exhibited  an  Inforroa- 
iw  0,  J  K-K  tlon  alfo  againft  him  for  the  fame  Ufury,  and  obtained 
ij^»if.  19T.  ]„jgn)cnt  againft  him  :  Upon  which  the  Informer  de- 
Anic  •}  nmrred,  and    had  Judgment;  for  both    Informations, 

as  here  pleaded,  refer  to  the  firft  Inflant  of  the  fame 
Term.  But  if  another  Information  was  exhibited  be- 
fore, this  fame  I'erm,  he  fhould  have  pleaded  that  this 
Information  was  exhibited  fnch-a  Day  of  the  Term, 
and  tljat  at  another  Day  before  in  the  fame  Tern 
another  Information  was  exhibited,  And  Judgment 
thereupon  obtained- 


Mayor 


k 
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*  Mayor,  &c.  of  London  againft  Gorrey*  *  P.  14^ 

DEBT  for  Scavagc,  and  declares  upon  a  Patent  of  '^^^  Defen- 
£dzu.  4*    Tiic  Defendant  imparles,  and  in  a  'I erm  ovfr^^^e* 
after  demanded   Uy^r  of  tlie  Letters  Patents  [which  P*aintirt  de-  - 
after  imparlance  he  ought  not  to  have!  the  Plaintitf  "!"'**•  ^"'^ 
demurred   quia  flacitum  pc^d:  in  barra  flacUat    minus  tarra  min^t 
ji^icitnSy  (kc.      The  Delsndant  rejoins,  qupi  fladtum  J'tfficieKJtAnd 
frad.    tji  ji^ciens.     Curia^    This  was  no  Plea,    and  l''^^^^^ 
therefore  does  not  warrant  the  Demurrer  in  this  Form^  becaufc  his* 
idto  Judgment  for  the  Defendant,  £s?  non  ^od  replacitent,  Demurrerwa? 

as  was  rlpiiiTi!  without  War- 

as  W»:>  dcmcu.  ^^^^^     No  Re* 

pleader.  S.  C« 
1  Vent  498.  3  Keb.  6ff^  l^oft,  174.  Kal  repleader*  Vide  6  MoJ.  t,  $•  I?}* 
1  Lev.  2«.    3  Ijev.  40,  440»    Ante  U.    Poll,  164. 

Motiram  ig^inft  ,J{)/^» 

THE  Cafe  was.  One  granted  to  another  twenty  of  ^rant^^of^^^ 
his  beft  Trees  in  his  Wood,  to  be  taken  at  the  Trees  hc\a» 
Grantee's  Election  within  eleven  Years  :  The  Grantor  in  his  Wood, 
Cfinnot  take  any  Trees  in  the  mean  Time,  at  leaft  not  Jf^^^y^mee*^ 
without  a  Rcqueft  to  the  Grantee  to  make  his  Eleflion^  within  11 
and  this  is  not  like  to  Palmers  Cafe  in  5  Co.  a  Grant  Years,  the    . 
to  take  twenty  Loads  of  Wood  out  of  his  Wood,  for  ^J,*^tlue?n''' 
there  all  is  Wood,  and  if  he  leaves  fufficient  for  the  the  mean 
Grantee  to  have  his  twenty  Loads  it  is  enough  :    But  Time. 
here  it  is  the  twenty  beA  Trees,  fo   that  until  he  hath  ^j'^j/  'Vent, 
made  his  £lefi:ion  of  what  he'll  taice  for  the  beA,  the  1  Danv.  8p7. 
Crgntce  cannot  take  any^    Adjudged.  P^5>*  *  ^^^''' 

S     keb.     All- 
S  Co.  25»    Kpy  3z.   Cro.  Bl.  8a.    Yclv.  iSJ. 

SkillingtQn  againft  Norton. 

TRESPASS,  a  Special  Verdi^l  found  Stat.   14  stat  14 c^*-. 2. 
Car.  2.  12.    That  whereas  tlie  Parifhes  in  Lhica-  ""^^^^^i^^^' 
Jhire,   Thrk/hire,  DerbyfJiir^y  and  other  Counties  there  Poor^jyTown- 
wirticuUrfy  named,  and  then  hath  the  general  Words  ihips  in  r^jfa- 
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inf\Derljfltre,  end  oihfr  Counties,  arc  fo  large,  that  Diftnbutions  to 
na'oth/r  "*  E^°^  People  cannot  £3  conveniently  be  by  ParifHcs  a 
couhtiia.  Stat.  43  Eltz.  appoints,  and  therefore  this  Statute  ap- 
s*  c-  ^J^^  points  the  Provifion  and  Diftribution  ihall  be  by 
494!  5^-  '  *  Townfhips,  and  that  the  Parifh  of  KenUw&tth  in  Com. 
«  p^  lAx  Warwick  (being  none  of  thofe  Counties  nasied  in  the 
Vide  ^Salk.  Statute)  is  a  large  Parifh,  having  two  Tc^yrBfliips  ; 
4S6. 43;.  5ot«  but  it  does  not  find  it  fo  large  that  Diftributiott  paro- 
Attic  wa.  chial  cannot  be  well  made.  And  the  Queftion  was, 
4  Mod.  157,  Whether  the  County  of  }Varwu:ky  which  is  not  named 
»58.  in  the  Statute,  (hall  be  taken  within  the  general  Words> 

iMoi^.  *^  divers  other  Counties  f  And  Hopkins  Serjeant,  cited 
a  Cafe  to  be  adjudged  in  Com.  Banc  two  or  three  Year; 
ago,  that  the  Statute  extenda  not  to  other  Counties^ 
than  thofe  there  exprefly  named  :  And  to  this  ^  Halt  in- 
clined, but  the  Court  defired  to  fee  that  Precedent 
before  they  gave  Judgment,  for  which  it  was  adjourned. 
But  afterwards  in  Michaelmas  Term  it  was  adjudged. 
The  Statute  extends  not  to  any  other  Counties,  but 
thofe  only  which  are  named  in  the  Statute* 


Hodgfomgzintt  Vtornborough* 

copyhoWcr  |^OPYHOLDER  mad^aLeafe  for  fixteen  Yean, 
Years  rendcl^  ^^  rendering  ao  /.  Rent,  the  Leffee  made  a  Leitfe  of 
ing  Rent,  the  ^^^^  fo^  ^^  Ycars,  rendering  no  Rent,  the  Undcr- 
teflee  leafes     Leffee  affigned  his  Term  to  the  firfl  Leffor :  And  whether 

Tean^ithout  ^^^  ^^"^  ^^  ^^  '*  ^*^^  ^^  fufpended  or  apportioned  ? 
Rent,  the  laft  ^^  the  QucftioQ.     And  it  was  adjudged;.  That  the 
i«flce  afligns    Rent  (hall  neither  be  fufpended  nor  apportioned,  but 
thcfidnLdTor,  ^^^^  ^^^  l^Sox  ftrall  have  the  whole  Rent  of  20/-  ftr 
He  ihall  have'  '^^^tim  againft  the  Leffee ;  and  Hale  faid.  That  if  the 
the  whole        Leffee  bad  rcfcrved  5/.  Rent  upon  his  Leafe  for  ten 
ExUnguift.*^'  Years,  and  he  had  aflSgned  to  the  Leffor  without  re-      . 
mentor  Ap-    ferving  Rent,  the  Leffor  (hould  have  20/.  from  hii 
Tc'^'^K* b^'    Leffee,  and  the  Leffee  fhould  have  5/-  from  the  Under- 
500/505,^  '     Leffor,  and  the  Under-Lcflbr  nothing  againft  the  firft 
(i^^  5411 557*    Leffor,  for  each  one  fhall  have  according  tphisCon- 
tra6^,  and  there  (hall  be  no  Apportionment  againft  the 
Contrad  and  Agreement  of  the  Parties :    Alfo  there 
can  be  no  Sufpenhon  or  Extinguilhment  of  the  Rent  of 
20/.  for  that  is  always  where  the  Leffor  enters  wrong- 
fully againft  the  Will  of  the  Leffee ;  and  fo  ff^'yUs  faid 

aro 


•I 
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arc  all  the  Pleadings,  fcilicet^  that  the  ^.effor  vt  &  armls  • 
entered  :  But  in  this  Cafe  all  is  done  by  the  Agreement 
and  Contraft  of  the  Parties,  and  therefore  every  one 
ffiail  enjoy  accoixling  to  his  Agreement.  And  Twyfden 
faid.  That  what  Coke  fays,  That  a  Rem-Setvice  cannot 
be  fufpended  in  Part,  and  ia  EJfe  for  Part,  is  without 
*  Reafon,  and  without  Authority :  And  mil  the  Court  *  P,  144, 
Jcilicet  lidty  Twyfden  y  Rains  ford  and  Wyldc  agreed. 
That  the  Lefibr  (hould  have  the  whole  Rent  againft 
the  Leffee,  and  he  nothing  againft  his  Under-Leflec, 
becaufe  nothing  is  rrferved  by  him,  nor.fhall  the  Under- 
LeiTee  have  any  Thing  from  the  firft  Leflbr  for  the  fame 
Reafon;  for  which  they  cited  17  E.  ^.  16.  vol  56. 
Co*  Ltiu  148.  h  I  Rolk*%  938.  D orr til  zfgaXfA  Andrews y 
16  ^-  3>  Anno  93.  Brook'%  Extingu.  48-  and  the  thiid 
Refolutiou  in  RaxcJins's  Cafe,  which  they  faid  is  not  a 
Point  that  judicially  arifes  in  the  Cafe,  but  a  coUatera) 
Opinion. 


Hill  againft  Mounfague. 

CASE  againft  the  Defendant,   Capital  Bailiff   of  srcape  on 
Wejlminflery  for  aft  Efcape  upon  a  mean  Procefs.  S^endaSt^*^^ 
The  Defendant  pleaded  a  Refcous,  but  not  that  he  piead»aRer- 
returned  the  Refcous ;  upon  which  the  Plaintiff  de-  <»«»»  but  no 
murred,  and  Judgment  for  the  Defendant,  according  qf^^'^jJi'^d. 
to  the  Cafe  of  z  Cro.  419.  and  IValdon  and  Lamherfs  57, 144. 
Cafe  there  cited  at  the  End  thereof;  for  it  is  a  good  v*de  1  Lev- 
Plea  upon  mean  Procefs,  though  not  upon  an  Execu-  A^caS- 
tion  ;  and  the  Plea  was  adjudged  good,  though  he  does  Bull.  n.  p.  59* 
not  {hew  a  Return  of  the  Refcous.    Levinz  for  the  ^JIT **!: '*?J: 
Defoidant.  '""^  '^-  '^*- 

Seafin  aj^ainft  Gilbert. 

jSSUMJPSITy    The    Defendant    pleaded    JViw  lITue  M« 
Ajmfjit,  and  upon  the  TrUl  before  HaU  in  Mid-  ^^gSfc; 
dlefex,  the  Defendant  was  permitted  to  give  in  Evidence  Konige. 
Infancy  at  the  Time  of  the  Promife,  wheipipon  the  Bull.  jl.  f. 
Plaintiff  was  nonfuit.     Jones  Attorney  General,  and  *5x^ 
Zevinz  for  the  Plaintiff  at  the  Trial, 

Horfe^f 
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*  P.  145  *  Horfiy  againft  DanieL 

Debt  upon  TX^BT  upon  ftn  Obligation  againft  Huiband  and 
^iliungof  a  ^  ^^^^  Executors,  and  Heclares  upon  a  Devaft&vi^ 
jjt'oajia'vit.Vxc^  by  thcm  ;  and  upon  Demurrer  Judgment  was  given 
not  againft  an  againft  thc  Plaintiff :  For  Firji,  A  Feme  covert  cannot 
f/f/^^u'^k*  ^^^^  during  the  Coverture,  though  the  Devajiavit  o( 
juc^racnt.  the  Huiband  will  charge  her,  if  fliefurvive,  according 
-A^^^^^V  io  Beamond  and  Zo«/s  Cafe,  and  I'Cro.  Mofifon  and 
FcmeCoven*  Bournes  Cafe.  Secondly ,  Thc  Court  would  not  carry  * 
s.  c.  Poft,26i.  this  Action  fertheV  than  it  has  already  t)ecn  allowed', 

^'s^l.  ]bid^*    *"^  *^*^  ^^'  ^^  ^^^^  np6n  u  Judgment,  but  not  in  Debt 
1^5!  321.  upon  an  Obligation;  and  Mkk.  2x)i  inter  E^fi  ^gVLink 

»show.55»5^»  Witfursy  It  was  adjudged  that  Debt  upon  aa  Obliga- 
rLeJ^%r^*  iion,    counting  of   a  Devajlavit,    lay  not  againft  ai| 

255.256.,  *     Executor.       :      i    ..    .  ^'  .      •  '  •' 

Ante  40,  110, 

Poft,  409,  a45* 


-  ■  '      ■  !  I 
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*  Pi  140  *  Terin.  Sanct.  Mich^ 

ANNO 

27  Car.  II.  in  Banco  Regis. 
Lavender  againft  Blackjlane. 

bf  fraudulent  Wl^JH^^V'^'^-^l  ^"^  M^^t'  •''"  *?*^   u'  ^"l 
Oonveyanccs.     ;      Ambr oje  Puajy  Uiieu  \n  Tzii,  being  under  thc  Agd 

s-  c  3  Kcb.      6f  twenty-one,  fcilicet  of  the  Age  of  twenty  Years,  in 

v^'elmc,  70,  ttie*  Year  1649,  married  the  Daughter  of  Sir  Thomas 

^r.         '     '  Davifon^  and  had  with  her  a  Portion  of  2ooqI.    After- 

Poft,  148.         wards  in  the  Year  i653«  P^dfy  being  extravagantly  in 

3  Kebr8iK)i       ^c^'  4000/.  for  which  Sir  Thomas  Davifon  was  bound  ; 

858.:  Sir  Thomas  Davifon  j>TOC\iTed  Pudfy  to  levy  a  Fine, 

»  Mod  76,        (wherein  hisWife  joined  not)  of  all  his  Lands,  to  the 

.^  Ufe  o(  Samuel  Davifon  and  Gafcoign  Eden,  and  their 

Heirs  i  in  Truft  that  they  with  Confentj  and  at  the 

*  .....  Rcqucft 
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Rcqacft  of  Sir  Thomas  Davifon,  fhould  fell  all  or  any 
Part  of  the  Lands  ;  the  Money  raifed  thereby  to  be 
employed  for  Payment  of  all  Dcbts»  for  which  Sir 
Thomas  Davifon  then  Was,  or  within  fifteen  Ycafs  after, 
flioald  be  bound  for  Pudfy  :  And  Secondly^  0\  a}l  fuch 
Damages  as  Sir  Thomas  Davtfon  fhould  fuftain  hereby  : 
And  Thirdly,  Of  all  fuch  proper  Debts  of  the  faid 
Pudjy^  [not  fuch  as  he  was  fubje<ft  to  as  Surety  for 
others]  as  were  then  due,  and  ihould  be  certified  by 
Pud^y  and  his  Creditors  within  a  Time  limited;  the 
Remainder  of  the  Money,  if  any,  to  be  paid-  to  Vudff^ 
and  the  Remainder  ot  the  Land,  if  any,  left  to  Tudj'y 
for  ninety-nine  Years,  if  he  fhould  fo  long  live  \  the 
Remainder  to  Samuel  Davifon  and  Eden,  and  their  Heirs, 
for  the  Life  of  Pudfy ;  the  Remainder  to  the  firft  and 
other  Sons  of  Pudl'y  in  Tail,  the  Remainder  to  the 
right  Heirs  of  Pudjy^  Provifo,  Firji,  That  Pudfy  may 
make  a  Jointure  tor  this  or  any  other  Wife  for  Life, 
not  exceeding  300/.  fer  Annum,  Secondly,  That  he  may 
grant  Rent-charges  to  the  younger  *Childien.  Thirdly^  9  P.  14*^ 
That  with  the  Confcnt  of  the  faid  Sir  Thcmas  and 
Rulfh  Davifon,  he  may  make  Leafes  of  all  or  any  Part 
of  the  Lands  for  any  number  of  Years,  with  or  witlx- 
out  any  Rent.  A  great  Part  of  the  Land  to  the  Value 
of  i^ooo/.  was  fold,  and  Ptt^/y  and  the  Truftccs  joined 
in  the  Sale,  and  Debts  to  the  Value  of  thofe  fpr  which 
Sir  Thomas  was  bound,  and  that  were  the  proper  Debts 
of  Pudfy  himfelf,  were  paid  with  the  Money.  After- 
wards he  being  in  Poffemon  of  the  Refidue,  (as  by  the 
Deed  was  provided,  fo  long  as  he  paid  the  Intereft)  fold        -  ' 

400/.  fer  Annufn  by  himfelf  folely,  which  the  Purchafer 
enjoyed  many  Years  together,  without  Interruption  or 
Difturbanceof  theTruftees.  And  in  th^  Year  1667, 
he  mortgaged  the  Maiior  of  Bclton,  the  Land  now  in 
QueAion,  having  fpent  all  the  reft  of  his  Eftate,  to 
Gudgeon,  who  in  the  Life-time  of  Pudfy,  entered  and 
affigned  to  Blackjlone.  Pudfy  died,  and  the  Leffor  his 
Son  and  Heir  brought  an  Eje6lment,  and  recovered  at 
^ork  Aflizes,  the  Jury  finding  the  Settlement  aforefaid 
to  b^  good,  and  not  fraudulent.  Whereupon  Blachjlone 
the  Aifignec  of  Gudgeon,  brought  a  new  Ejeflment,  and 
the  Trial  was  now  at  Bar ;  wherein  the  Jury  by  Direc- 
tion of  the  whole  Court,  found  for  the  Plaintiff,  be- 
caufe  the  faid  Settlement  was  fraudulent  and  void 
againft  the  Mortgagee  for  thefe  Reafons:  Tov  Firfi,  Bates  of 

the  ^'*«^^ 
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¥he  t^ontintts^nee  of  Pofleffioii)  and  the  Sale  of  40c/. 

?er^  Anfium,  by  himfelf  folely,  notwithftanding  the 
^ruftees  join<^d  in  the  Sale  of  the  other  Part>  was  a 
Badge  of  FiatJid.  Secondly  Thc.Provifo  to  make  Leafes 
for  any  Term  without  Rent,  with  Confent  of  the 
Tiuftees,  puts  it  in  his  Power  to  defeat  the  whole  Set- 
tlement, and  thofe  were  Truftefcs  of  his  own  voluntary 
Nomination*  But  whether  this  Power  giyes  him  Power 
to  make  Leafes  prefently,  and  during  the  fifteen  Years, 
was  not  refolved#  Thirdly,  The  Wife  did  not  join  in 
the  Fine,  tnd  therefore  continues  dowable :  But  if  flic 
Hs/cty  vohm^  had  joined^  it  might  have  made  the  Settlement  to  be 
H^y  coQvcy-    upon  good  ConfideTation4  which  otherwife  is  merely 

since  18  ^r'ma  t         °  t?^  rr  »  rn  •         /•     • 

frcie  to  be  volUn^ary.  nt  per  Jtiai€y  every  Lonveyance  prima Jactt 
ef^ermed  frau«  {hall  be  deemed^  fraudulent  againft  a  Purchafer,  but 
Pw^h?^crt?^  yCircumftances  may  alter  the  Cafe.  Fourthlyy  Though 
but  Circum-  it  was  proved  that  Tudfy  upon  thfe  Marriage  promifed 
Stances  may  to  fettle  his  Eftate  when  he  came  to  Age  upon  himfelf 
Proiiifrby  ^"^^  hisIfTue,  (which  it  was  igieed,  was  a  fufficicnt 
Infant  6p  his  Confideration  to  avoid  Frauds  though  an  Infant  by 
Xiarriage  to  Lj^^  jg  ^Qt  cotnpelUble  to  fulfil  his  Promife)  yet  this 
A^e^a^eldc-  Settlement  not  being  made  till  three  or  four  Years  after 
krt^nt  maticac-  he  came  of  Age,  and  not  being  *  made  direflly  accord- 
tnrdingiy,  is      jj^g  ^q  ^^^  f^j^j  Promife,  it  fhall  not  be  prefum'ed  to  be 

H  p  "  T aR  '  ^^^^^  ^^  Performance  of  the  Promife,  without  a  direA 
^      Proof  to  that  Purpofe* 

tkr)i  againft  Ncttkjbip. 

KomiCcs  ^0  AT  GuiJdluitl  upon  Evidence  at  a  Trial  before  HAf 
S!if L^u  ^  ^^^«  Cafe  was  thus :  the  Wife  having  Land  as 
fell  her  Land  Hcirefs,  and  the  Hufbanid  being  a  Tradtfman,  and  in 
andiethhn      Debt,  h»  promifed  his  Wife,  That  if  flic  would  joiji 

r cy ."^  his  Obn-  ^'^^^  ^^^  I"  *  ^^^^  ^^  ^^^^  Land,  and  permit  him  to  rc- 
j^ation  for  the   ceive  th^  Money  for  the  Ufe  of  his  trade,  to  leave  her 
400/^not  frau-  ^00/.  at  his  licath  :  They  fold^  and  he  had  the  Money, 
Ante  70, 146.    ^"^  ^^  Months  after  being  lickly  and  confumptive,  he 
made  an  Obligation  to  a  Stranger,  conditioned  to  pay 
his  Wife  30c/.  after  his. Death,  and  two  Months  after 
died.    And  by  the  Direflion  of  Hide  Chief  Juftice,  the 
Jury  found  the  Dbligition  not  fraudulent  quoed  Cre- 
ditors, though  in  Law  a  Man  cannot  make  a  good  Pro- 
mife to  his  Wife,  and  though  the  Obligation  was  made 
fo  long  afterwards. 

St. 


Mich.  27  Car.  tL.Jn  B.  ^* 


St.  John  againft  Mhody. 

CA  S  fi  -gnod  cum  the  t*laintiflF  27  Feh.   I7  Car.  1.  Cafe  fiw  dlfc 
was  fcized  in  Fee  of  a  Wood  i  thb  Defendant  m^-  J"'^*^'"li* 
thinanslo  difturb  hitti   of  the  Profit  thereof*  diao  %']  JULr^^^^ 
JFtf^r.  i«  qaodam  claufo  i/ocat-    Lorkdowne,  viam  ipfius  without  Pre- 

the  Plaintiff  ductnt"  a  -brc^d.  tofcopar  &  trans  freed,  daft-  f^'jP**^??''' 

r        •  r         TN  .  V  /       1     "'•01    •     -tr-      7  t^     ?•    J    other  Title. 

Jitm  ujqxu  V.   qfiam  ifje  the  Plaintift  adturtc  <3  abindte  Sk  ci  3  Kcb* 

ftucufque  pro  ft^  fervis  and  tarriagiis  fuis  for  the  neceffary  sto- 
Ufe  of  the  faid   Wood  per  Mum  tempus  pntd.  dejurc  p^^**^*^^ 
-habuijfe  dehmty  thjlruxit  y  ^Uandam  f^am  ex  tranfverfo  6  Mod.  116,' 
via  pried,  fodii  Cs?  fecity  per  quod  ipfetht  Plaintiff,  via  i93«  3i5- 
freediaautivel  habere  non  potuit :  After  VerdiA  for  the  '^l^^\^^^'^'  » 
Plaintiff  upon  Non  Culp.  it  was  moved  in  Arreft  of  Judg-  KeiWsLmw^ 
ment,  That  here  is  no  Prefcription,  nor  any  Title  43.43f 
irhatft)ever  made  to  this  Way;  andfo the Def^ndaht can- 
hot  know  what  Defence  td  make  at  the  Trial,  and 
therefore  the  Declaration  is  not  good ;  it  is  hot  fhewcd 
*  that  ever  he  had  Poflcflion  of  the  Way,  but  only  quod       *•  ^49 
cum  de  jure  habuiffe  debtdt  i  ^-hich   in  fctting  forth  hrs    ^ 
Title   i3  not  fufficicnl,  as  it  might   be  in  lliewing  the 
Title  of  another  Perfon  to  whom  he  is  a  Stranger. — 
But  Hale  &  Curia  held  it  good,  cfpecially  after  Verdi^S, 
and  they  compared   it  to  the  Cafe  of  a  Water-courfe, 
que   currere  confuevit;  and  TxvyfdenbcM  it  good  upon 
Demurrer;  whereupon  they    gave   Judgment  for  the 
Plaintiff.     The  Defendant  brought  a  Writ  of  Error  in 
Cam.  Scaccariiy  <ind  the  Judgment  was  affirmed.     PoUex- 
fen  for  the  Plaintiff,  Levinz  for  the   Defendant  in  both 
Courts :  Vide  pojlea  fuch  Declarations  held  good  upon 
l>emufrer. 

Wigjbn  againft  Garret* 

A   SETTLEMENT  was  by  Deed  with  Power  to  re-  Potrer  io  rc- 
M  voka  by  Indenture  fealed  in  the  Prefencc  of  three  ^^^^^^  f^a^^ 
Witncfles.    Afterwards  the  Party  without  taking  Notice  in  Prefencc  of 
of  his  Power,  covenanted  by  Indenture  fealed  in  the  J^ree  Witucf- 
Prefenceof  three  Witneffes,  to  levy  a  Fine  to  oihtv .^^;^^^^^ 
Ufes,- and  levied  the  Fine  accordingly.     And  after  di-  naAu  to  levy  a 
vers  Arguments  it  was  adjudged  by  j&tf/^and  the  whole  ^*'"?^°  ^^"' 
Court,  to  be  a  good  Revocation;  and  yet  the  Covenant  ffo^n.   ^^^^" 
of  itfelf  ^ill  not  do  it,  becaufe  it  neither  pafies  an 

Eflate 


Mkh.  a?  Car.  It  in  B.  S* 

f  ^i7^*^^*  Cftatc  Dot  raifes  t  Ufc ;  and  the  Fine  itfelf  will  not  io 
k^aym.  239-  '  ^^>  ^^r  that  is  not  ^n  IndcAture  fealed  in  the  prcfcnce  of 
«  Keb-  366,  three  Witncffcs  ;  yet  both  together  make  a  good  Cob- 
?i?te*»  7.  veyaiicc  and  Revocation  of  the  Ufc.  This  Cafe  con* 
f  Lev.  so'fc  ceined  fonic  pan  of  the  Eftatc'of  the  Earl  of  Leiccfter. 
B&th  &  Moo-    Alfo  it  was  faid  by  Hale  in  this  Cafe ;  If  there  be  Te- 

I^eafe  for  Life  without  Livery  is  good,  and  better  than 
if  Livery  be  made  :  And  fo  upon  great  Deliberation  it 
was  refolvcd  in  the  Cafe  of  one  Rogers.  Twyfden  faid 
Livery  in  fuch  Cafe  has  been  held  to  be  a  Forfeiture, 
¥i(Ie  poft  155.  which  Hale  denied,  for  by  the  fealing  of  the  Deed  the 

Power  is  executed,  and  th;c  Livery  void. 

*  P-  150  *  Snell  againft  Webnng. 


Jinc^  ^lat  I     ACTION,  for  that  the  Defendant  Tutbens  colh^ 

^Ji^7us  -"^  ?"^"^'  ^^  *^^  Plaintiff  faid,  J  know  what  I  am, 
J  tte%er  Suffer*  ^^^  ^  kuow  what  Snell  ;i,  I  never  buggered  a  Mare. 
wdaMire-,  Aftcr  Vcvdift  upo.n  iV<w  Ctt/^.  foT  the  Plaintiff,  it  was 
l^pi^a^tonr  moved  in  Arreft  of  Judgment,  That  the  Words  arc  not 
•.c  I  Vent,  aflionablc,  for  they  do  not  charge  the  Plaintiff  with 
V^  Bugccry.     Curia  contra^  It  is  by  Implication  a  Charge 

of  Buggery  upon  the  Plaintiff,  which  the  By-ftander$ 
faih  intclkxcrunt^  aud  gave  Judgment  for  the  Plaintiff- 

«  JVaker  againft  Wakeman, 

C'-trTemfPt  cf  QETTf.EMENT  for  Life  with  Remainders  over, 
Tithes  wth  Provi/oy  Th'jit  Tenant  for  Life  may  make  Leafes  of 

Power  to  make  ^^^  ^^  ^^Y  P*^^  ^^  '^^  Premiffcs,  fo  as  upon  every  Leafe 
leafes,  fothat  lie  refcrved  55.  fer  Acre  for  every  Acre  of  the  Premiffcs 
KeM  be^rcfer-  ^^  demifcd ;  and  the  Settlement  was  of  divers  I  ands, 
ved,  he  leaies'  ^t^d  alfp  of  a  Re«Slory,  conlifting  only  of  Tithes  without 
Tdferving  5/-  Glcbe.  Hc  made  a  Leafe  of  the  whole,  rendering  Rent, 
the  Laml/^bnt  ^'^'^^^  amounted  to  more  than  5^.  f£r  Acre  for  all  the 
■othingfotthe  Lands,  but  nothing  for  th^  Tithes.  And  whether  this 
Tithes  was  a  good  Leafe  of  the  Re61ory  ?  was  the  QuefHon 

''  *  ^^^*  upon  Demurrer.  Saunders  argued  that  it  wa$,  Becaafe 
3  Kcb.  544*  the  Power  is  affirmative  to  make  Leafes,  and  the  Re- 
M^'  firaint  comes  under  theyi  thaty  €sfc.  and  that  cannot  be 

extended  to  render  Rent  by  the  Acre,  of  that  which 

does 
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docs  not  confift  in  Acres ;  he  cited  Rolle,  Tit.  Powir^ 

262.  as  fo  refolved.    Penihertony  King'sSerjeant,  contra. 

The  ufual  Powers  to  make  Leafes  are  in  the  affirma- 

tiye^  as  in  thi;»  Cafe,  and  the  Reftraint  under  zfo  that^ 

&€.  and  t hough y  as  here,  the  ancient  Rent  be  referyed^ 

yet  it  is  always  held,  that  Lands  never  demifed  cannot 

be  demifed,  and  yet  it  might  as  well  be  faid  inthefe 

Cafes,  that  thtfo  that  the  ancient  Rent  he  referved,  cannot 

be  intended  to  render  the  ancient  Rent  where  no  Rent 

was  before  rendered.     Et  adjoumatur.      S^d  fqftea  in 

Biliary  Term  following  '  Judgment  was  given  that  the    f  P-  %$! 

Lcafc  was  good,  only  upon  the  Authority  of  the  Cafe 

in  Rolle  belorc  cited.     But  Hale  faid,  Si  res  effet  integral 

he  fhould  be  perhaps  of  another  Opinion* 


The  King  againft  Watls.  ' 

INFORMATION  againft  him  for  ufing  the  OflScc  of  special  BaUiff 
Bailiff  in  arreting  ?.  S.   upon  a  Writ  out  of  this  ?°\''*i*'j?,*^ 
Court,  not  having  taken  the  Qath  appointed  by  Siat.   i2.of  taking 
27  ii //if.  12.     After  Verdict  Judgment  was  flayed,  be-  anOathtocxi 
caufe  it  is  not  allcdged  that  he  was  a  general  Bailiff,  and  officJ*** 
a  Special  Bailiff  is  not  within  the  Statute,  ^ones  Rep, 
249,  and  here  the  Defendant  ihall  be  taken  to  be  a 
Special  Bailiff,  becaufe  the  Charge  againft  him  is  only 
for  one  tingle  Aft.     The  Court  inclined  to  this  Opi- 
nion, and  iftayed  the  judgment  for  the  prefent;  Sed 
advijare  volunt.  '  • 

JEJlis  againft  Rtiddle. 

DEBT  upon  an  Obligation  conditioned  to  per*  i^are  of  a 
form  Covenants  in  a  Demife  of  the  Bailiwick  of  Bailiwick 
the  Savoy y  by  which  inter  alia,  he  demifed  to  the  De-  ^^^^^ 
fendant  the  Goods  of  Felons,  Waifs,  Eftrays,  £^c.  and 
made  the  Defendant  his  Deputy  Baily,  rendering  6o/. 
Rent  per  Annum.     And  upon  Demurrer  the  Court  held 
the  Indenture  void  within  the  Statute  of  Edward  6. 
againft  Emption  of  Offices ;  for  though  Bona  Felanum, 
&c.  may  ,be  legally  demifed,  yet  being  joined  with  the 
Inaking  the  Defendant  Deputy  Bailiff,  and  a  Demife  of 
the  Bailiwick  to  him>  the  whole  is  void*    But  becaufe 

the 


/ 
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ihe  Triuh  of  ibe  Matter  was,  I'hat  the  King  waft 
feifed  in  Fee  of  the  Bailiwick>  attd  demifed  to  the 
PlaintifF,  who  demifed  tc^  the  Defendant ;  atod  Offices 
iu  Fee  are  excepted  out  of  the  Statute,  whereby  under 
leafes  of  fuch  Offices  are  alfo  excepted  inclufively,  and 
for  that  the  Seifin  in  Fee  of  the  King  does  not  appear 
upon  RecoxTd,  the  Court  ordered  a  Repleader* 


Offices  In  tct 
nat  within  the 
Stat.  EdtjiK  6. 
nor  Grants  for 
Life  oi  Years 
of  thera,  ren- 
dering. Rent* 
4  Com.  Dig.^ 

^Bac.  Abn 

75CS 

I  Hawk.  p.  C- 

313- 

*  P^  154    *  The  King  againft  Aldenkcm,  Alderman  t>iRffwd. 


CoroBer*s   tn* 

3.ueft  of  Feb 
eft  travel f- 
a,b!e,  bat  not 

Hfi  fngtun  fecit  ^ 
¥ot  Vant  ♦€ 
the*  Word 
^urJraiiil 
qua/h'cl  and 
a 'new  Inijuel 
to  be  before 
Jaftices  of 

V*Je  1  Vent. 
T«a.  ^78,  35»- 
ici.  eoBti 


TH  E  Coroner's  Inqueft  havirtg  found  him  Fehde 
yi,  h  13  Executors  moved  they  might  traverfe  the 
Inquifition.     Et  fer  Hdey  Twyfden  and   Wyldcy  Jilente 
Batnsfordy  it  was  granted;  for  the  Coroner's  Inqueft 
finding  one  Felo  de  Je  is  travcrfable,  8  E.  Bro  Traverfi 
fans  Keo  ^29.     But  a  t'uffan  fecit  found  before  the  Coro-* 
is  not  traverfable :    Afterwards  the  Inqueft  was 


ner 


AHfamed  td 
pay  htm  th^ 
*o/.  which   he 
i>\ve<l  hi  iH  by 
A{;reement 
tiu'er  fAf /«-•?. 


t[uaflied  for  want  of  the  Word  Murdraviu  And  a  new 
Inquifition  was  appointed  to  be  taken  before  Juftices  of 
Peace. 

Ante  140,  I4«.    $  Inil.  S5*    Poph.  209    1  Roll.  Rep.  21  f»     %  Sid  99, 

Wife  againfl  Wife. 

^SSU  MP  SIT  by  ^n  Executor,  and  declares  that 
the  Defendant  being  indebted  to  the  Teftator  %oL 
quas  mi  folvijfe  debuijfa  fecundum  agrtamentum.  inUr  ioi 
habit'  promiled  to  pay.  After  Verdifl  for  the  Plaintiff 
upon  Nvn  AJfumpJit  JudgmeHi  w^as  Rayed ;  for  this  is 
no  more  than  a  general  IdeUtaius  AJfumffii^  becaufe  il 
docs  not  appear  what  the  Agreement  was,  by  Deed  or 
without  Deed,  by  Obligatioa,  or  how* 


lEAlin  agaiuft  Baitalyj  in  Chancery^ 


Cliancer^^-  re- 
lieves a  Pur- 
rhai'er  of  a 
Term,  who 
had  been  at 
Charge  in 
building  a- 
faioft  an  old  , 
corjcantTirle* 


J^RAT  polTeffed  of  a  Term  for  100  Years,  in  1638 
made  his  Will,  and  Taylor,  who  married  his 
Daughter,  Executor ;  and  devifed  the  Term  to  his  own 
Wife ;  the  Executor  affenrcd,  fhe  entered,  t^c  and  after 
three  Years  died.  After  her  Death  the  Executor  en- 
teredi  and  enjoyed  the  Term  till  1650,  and  then  fold  it 

to 
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to  one  who  furrcndered  and  took  a  new  Leafe  for  2oo  ^»^^*^  ^^^  **' 
Years,  and  laid  out  S150/.  in  building  upon  the  Pre-   j  tev.^fi, 
mifies.     Taylor  died,  and  his  Wife  furvived  him  till  the  1  Mori.  86,^ 
Year  1669-     Batta/y^  who  married  the  Daughter  of  l'^»^^* 
Taylor^  being  beyond  Seas  20  Years,  and  not  knowing 
of  his  Title,  came  into  England  in  1670,  and  being  in- 
formed of  this  whole  Matter,  and  pf  his  Title  in  Right 
of  his  Wife,  "^  took  Adminif^ration  to  the  Wife  of  Bray,    *  P*   153* 
and  Grandmother  to  his  Wife,  and  recovered  by  Virtue 
of  the  Term  for  100  Years  in  an  Ejeftment.     The 
Purchafer  and  Builder  exhibited  his  Bill  to  be  relieved 
^gainft  this  dormant  Title;  and  by  Grimjlon  Mafter  of 
the  Rolls ;  The  Poffeffion  going  fo  long,  and  divers 
Purchafers,  and  the  laft  Purchafer  under  the  ncM^  Term 
having  no  Notice  of  the  old,  or  of  the  dormant  Title 
to  the  rcfidue  of  the  Term  of  100  Years :  Adjudged 
the  Purchafer  ihould  be  relieved  and  h6ld  the  Land  till 
he  be  repaid  his  Charges  in  building,  difcounting  the 
Profits  received  by   the  Purchafe  \  which  Baitaly  per-^ 
ceiving,  and  that  the  Value  would  not  exceed  22/-  per 
Annum,  and  that  the  refidue  of  the  old  Term  was  only 
for  32  Years,  he  agreed   (by  Advice  of  the  Mafler  of 
the  Rolls)  to  take  8c2.  of  the  Purchafer,  and  to  releafe 
his  Title  to  the  old  Term* 


Fawk  againft  Pinfacke. 

j/^S  S  U  M  P  S  IT,  and  declares  the  Defendant  was  x^Mliatus 

indebitatus  20/.  fro  framio  upon  a  Policy  of  Infurancc  dffumpfit  pra 
upon  fuch  a  fhip;  the  Defendant  demurred  fpecVally,  ^'^'f/"'*  "P°"^* 
becaufe  he  doth  not  ftiew  the  Confideiation  certainly,  jiJ,^;,^/ ^' 
'  what  the  pramium  was,  or  how  it  became  due :  Sed  nan  vide  1  S*lk. 
allocaiur ;  for  this  is  as  good  as  an  indeliiatus  fro  (pwdam  y^deantca  17 
Jaiario,  which  has  been  adjudged  good.  Voftf  19^' 

I  Lev*.  {64, 

165.  2^1. 


Term, 


(     >54    > 


Term.   Sana.  Hill. 

ANNO 
27  &  28  Gar.  II.  in  Banco  Regis. 


Flggat  againft  the  Earl  of  SaJifivry. 

rcflie  Tenant  17JECTMENT  upon  the  l>einife  of  Sir  T^&^mj 
^'•^*^'  **"  "^  ^^i^  ^^  3^  Mfffuagiis  in  Parcckia  San6H  Mmrtiia  in 
jr^  ^"in  Tail,  C0mmn  Midd.  npoti  Non  Culf.  Trial  at  Bar,  and  a  Spc- 
JUmainder  to  cial  VcrdiA  found,  the  Cafe  was  this:  JViUiam  Miniem 

fc^SSf  Re-  *^^^^  ^^  ^'^^^^  ^^  ***"  ^"^^^  Bridget,  of  a  Reverfion  in 
mainder  over,  ^^^  upott  1^  Term  for  Years ;  they  fettled  the  Tenements 
Baro&.aDd  in  Queflion  to  the  Ufe  of  Bridget  for  Life  ;  the  Re- 
JuJ^clSlffit^^^^  niaindcr  to  Francis  Leigh  an  Infant  under  the  Age  cf 
f rant  tenemtnta  twcnty-onc,  and  Elizabeth  his  Wife,  the  Daughter  of 
fraJ^  pr9  vita  ^  Miniern,  and  Wife  and  Heirs  of  Francis  upoi^  Elizebeth 
Feme"w"th-  begotten;  the  Remainder  to  IVilliam  Mintern  for  Life; 
Warranty,  Remainder  to  the  right  Heirs  of  Bridget:  JV.  MinUm^ 
whididefcendf  and  Bridget^  afterwards  viz.  7  Jdc.  by  Fineyir  conctffit 
thiam  iM?te  ^<*^cdlf'"^^^  Tenementa  &  totum  (f  quicquid  haient  in  Tent- 
ftr  the  Life  of  mentis  frcediSlis  ad  terminum  vita  i-ffarum  Willielmi  S/ 
Baron  and  Brigitta  t^  eorum  diutius  viventis,  }^  ilia  reddideruntd 
fhTriSefo^  Hatig^^  ^  2)i/«Ci>«i,  tenentJiU  £sf  haredibus fuis  fer 
frveral  and  totam  vitam  Willielmi  0  Bridgitta  &  eorum  diutius  viven* 
aiftinft  Eftaics  fis  with  Warranty,  and  this  was  in  Truft  for  J?aifrl 
Ta'lLivM?  "  Earl  of  Salivary,  who  intended  to  purchafe  the  Inhe- 
8.  c.j(Mod.  ritance;  upon  which  Fine  Leffce  for  Years  attorned. 
*^?o  88  ^"^  afterwards  eodem  Term.  7  yac.  Sir  Oliffe  Leigh,¥i' 

3Kcb.  695,  thcr  oi  Francis y  and  JVilliam  Mintern  ^nd  Bridget  levied 
<»9^'  "  a  Fine  fur  conufance  de  droit  to  the  Earl  of  Sali/hnyp 
296*^'  ^^'^'  ^^^^  Warranty  by  Sir  Oliffe,  which  defcendcd  upon  the 
3  conii  Dig.  Leffor,  Son  and  Heir  of  Sir  Francis,  Son  and  Heir  of 
3?«-  Sir  Olffe;  and  whether  Sir  *  Thomas  the  Lefibr  be  bar- 

^'  P  ?55    red  by  this  collateral  Warranty  of  Sir  Ohffe,  defcendcd 

on 
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on  him?  was  the  Qjieftion.    And  all  depended   upon   1  Term. Rep, 
the  Fine  fnr  concejt,  of  what  Operation  that  is;  for  if  ^3*^* 
that  inure  as  a  Grant  of  the  £Hate  in  Poll'clfion  for  the  vtde^i  k^l 
Lives  of  JVUliamZfid  Bridget,  then  it  difplaccs  the  Re-- Abr,  (2>i,<:^i'   • 
mainder  to /rtf«c/j,  and  makes  way   f4>r  the  Warranty  *  ^^^^^' ^"^* 
to  bar  ;  But  if  it  pafs  only  the  Eftate  for  Life  of  Biiiget  q.i'co.%6.^- 
in<Poifei&on>  and  the  Remainder  of  IVilUam  for  Life,  cj.  Lit.  30^, 
as  a  Remainder,  theA  it  docs  not  divcft  the  Eitatc  of  ]9^^l  ^**^  ^^^ 
Francis  in  Tail,  and  fo  that  is  not  barred  by»the  War-  387. 405/  ^ 
ranty:  And  it  was  argued  at  Bar  for  the  Plaintiff,  that   *  HoU.  Jiej*. 
only   the    Eft  ate  for  Life   of    Bridgety   and   the  Re-  ?jo, -23,3*4: 
mainder  of  William^  as  a  Remainder,  pafs  in  this  Cafe,  Dyer  I34.*  ^   '    . 
a&d  not  an  Eftate  for  Life  of  William  and  Mary  in  Pof-  ^  ^^'  ^5 
feffion.     Firjiy  Becaufe  the  Words  &  totum  i^  quicquid  ^35/8^27. 
Aa^^if/ will  otherwife  (ignify  nothing  in  the  Fine;  fbr  a  \io!634.         ^ 
Grant  de  tenementis  fradrSiis  fur  llic  Life  of  JVilUam  ^^j'^"  '^^ 
and  Bridget^  had  been  fufficicnt   to   pafs  an  Eftate  for  ^Levf^V,  49, 
their  two  Lives  in  PofTeffion.     But  the  Words  i^iotum  ^  Sauncu^^, 
^  quifquid  kabent  were  added  to  qualify  tl)c  foregoing  ^^^.^ 
Words  that  the  Grant  might  only  pafs  totum  £sf  quicquid  289. 
habent  in  tenementis i  and  it  was  faid  to  be  ufual  in  Fines  3  Lev.  39. 
/j<r  concejlty  when  the  Gr*antor  hath  an  abfolute  Eflatc  «  uvf  4':i, 
in  Fee,  to  ^iSintTenementaf  radii^a:  Bi^t  when  he  hath 
a  particular  Eftate,  then  to  add  (^  totum  ^  quxguid 
haoenti  and   in  Ahham*s  Cafe  8  Co.  particular  Words 
put  after   general,  qualify  the  general;  as  if  a  Feme 
dowable  of  Lands  in  2).  and  5.  releafe  to  him  in  Re*- 
veifion'^ll  Demands  necncn  dotem/udm  in  D.  this  docs 
not  releafe  her  Dower  iu  5.     Secondly ^  Where  Words 
are  doubtful,  they  ought  to  be  taken  in  fuch  a  Senfe  as 
no  Wrong  be  done;  as  if  Tenant  in  Fee  leafe  for  Life, 
and  does  not  fay  for  whofe  Life,  it  Ihall  be  taken  fov     ^ 
the  Life  of  the  LeflTee;  But  if  Tenant  in  Tail  or  for    - 
Life  makes  a  Leafe   for   Life,  without   cxprefling  for 
whofe  Life,  it  is  a  Leafe  for  the  Life  of  the  Leilbi ;  and 
the  Law  regards  a  lefTer  Eilate  by  Right,  more  than  a 
greater  Eilate  by   Wrong,  6  E.  3.     17.  Cg.  Lii.  42.  a. 
182.  fl#  h.     Thirdlyy  Such   Conftru6lion   ought  to    be 
made  in  this  Cafe,  becaufe  the  Party  feemed  to  intend 
fo  to  pafs  the  Eftates;  for  otherwif^tf  a  fi.*o  by  WJliafyi  \* 

and  Bridget,  and  Sir  Oliffe  Leigh  Ifad  been  fuiBcicnt,  and  4 

they  need  not  have  levied  two  Fines  of  the  fame  Tcrni, 
which  cannot  be  for  any  other  Purpofe  than  to  prevent 
a  Forfeiture  of  EAate  to  Francisy  then  an  Infr^nt,  and 
no  Party  to  the  Fines,  if  they  had  granted  the  whok 

liftaic 
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Eftate  in  Pofleffion ;  for  thereby  they  have  devefted  the 
*  P*  156  Eftate  of  Francis,  and  given  to  *  him  Title  of  Entryj 
for  by  the  Attornment  of  the  Tenant  tot  Years,  the 
Pine  j^r  concejit  w4S  executedi  as  was  agreed  fc^  omnes, 
and  the  Eftate  vefted  as  if  Livery  had  been  ibade. 
Finch  contruy  The  Words  of  the  Fine  pafs  an  entire 
Eftate  for  the  Lives  of  William  and  Bridget,  and  they 
ought  not  therefore  to  pafs  by  Fradions;  and  it  is  not 
to  be  confidered  what  the  Parties  intended  to  do,  but 
what  they  have  done;  he  cited  i  Co.  Rff.  Bredens  CafCi, 
fn^rfl!  8^55?^  I  Cro.  Baker  v.  Hacking,  Style,  Oarret  v.  hhfard.  And 
this  Fine  is  well  executed  by  th^  Attornment,  and  there- 
fore it  devefts  the  Remainder  to  .Francis,  whcicby  the 
Warranty  defcending  upon  Sir  Thomas  his  Heir,  he  is 
barred  by  the  WaiTanty,  being  collaterii]  to  his  Title, 
//ii/ip  and  IVylde  held  clearly,  The  Intent  of  the  Parties 
liere  was  to  prevent  a  Forfeiture,  and  therefore  not  to 
deveft  the  Eftate  in  Remainder,  But  whether  the  Ope- 
ration it  fhall  have,  whether  to  pafs  an  entire  Freehold 
for  both  their  Lives,  or  one  divided  Eftjite,  they  would 
confider,  {^  Adfournaiur.  Afterwards  the  Cafe  being  long 
delayed  by  Privilege  of  Parliament,  Sir  Tho,  Lei^k  took 
2000/.  of  the  Ea»l  of  SaliAury,  and  conveyed  his  Title 
to  him  I  and  in  Truth  as  it  feems  the  Earl  was  to  pur- 
chafe  the  Eftate,  for  he  had  built  upon  it  all  the 
Houfes  in  Queftion:  But  Sir  Fm^m  being  under  Age 
could  pot  join,  whereupon  this  Conveyance  wasde- 
vifed  for  the  prefent,  and  Sir  Francis  died  afterwards 
without  joining.  Levinz  fro  quirente.  Note,  The 
{^^rties  ^fterwi^rds  agreed. 


Terry  againft  Stradwicke. 

Trefpafs  for  ^  A  S  E,  for  that  the  Defendant  obftrufted  a  Wa- 

aofcra^nd*  VJ  terco  urfe,  and  turned  the  Water  into  the  Piai  ntirs 

taking  a  lo*4  Land,  whereby  it  was  overflowed  ^  ^viginti  car^af  , 

of  Hay.  not  r^^^  ^^^^^  ^  ;^jj^  exijlent'  corrufUfuerunt.    After  Vcr- 

/*V««Vnaught  dia  for  the  PlaiiKiff  upon  Non  Ctt//>.  and  entire  Da- 
after  Vrrdia.  mages.  Judgment  was. now  ftaid,  upon  the  Motion  of 
8.C.  I. Vent.  Serjeant  Hardrefs,  becaufe  it  is  not  {aid fans  ifjius  tht 
3  Kcb.  5M-  Plaintiff,  and  fo  it  does  not  appear  to  whom  the  Hay 
Vide  ante  ao,  belonged:  Et  nil  capiat  per  Billam  entered.  And  in 
le^Tx^S^  afl#th«:  C^k  Mifh.  T^rm.  ante,  inter  HQlhnd  &  Fllis  In 

'ft.  405.  ,  ^ 
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Trefpafs  for  entering  his    Clofe,    4^  bkda^  viz.  tanf  Vidc5i8h©w, 

carucat  de  WheaU  adtunc  &  ibidem  fxijltnt'   vum  averiis   fJ^^iVon's' 

d€fajl'  fuity  Judgment  was  alfo  ftaye^  lor  want  of  faying  Ji.uiw,"^5, 

hlad^  tfjius  the  PlaintiflF,    and  yet  ip  both  *  Cafes  the  4^^ 

Hay  and   Corn  were  in  the  (Jlofes  of  the  Plaintiffsi    *  ?•  J57 

whereupon  it  was  objefted  they  ihould  be  intended  the 

Hay  and   the  Com    of  the  Plaintiffe:  Sed  per  Curiam, 

That  is  not  fufficient.     And   ^ones  Attorney  General, 

who  faid,  he  would  move  the  Cafe  of  ifc/fcW  againi 

wpon  this  Judgment  in  Tfrrf^  Cafe,  did  not  wove  it* 


Combirjord  againft  Birchc* 

THIS  Cafe  came  out  of  Chancery  by  Diredlion  Settlement, 
of  that  Court,  to  have  the  Opinion  of  the  Court  f''<»^'fi>  That 
here  in  this  Point;  and  upon  Demurrer  in  this  Court  Bfothcri^or 
the  Cafe  was,  William  Comberford  being  feifed  of  the  their  children     . 
Lands  in  C^ueftion,  3  Car.  1 .  fettled  them  to  the  Ufe  of  |^^"  j^;^^'''^ 
bimfelf  for  Life,  Remainder  to   %A«  and  Robert,  and   orafterlhe^* 
others  his  Brothers  fucceffively  in  Tail  male,  Remainder  Term  for^i 
to  the  Leffor  of  the  PUiptiff,  with  Power  of  Revoca-  ^afa  w'hi?' 
tion.     And  afterwards  16  Car.  i.  he  revoked  and  made  Brothers  fuc^ 
a  new  Settlement  to  the  Ufe  of  himfelf  in  Tail,  and  peffiveiy,  two 
afterwards  to  Truftees,  and  of  the  Refidqe  to  make  jKe^ol'he'J 
Leafes  for  twenty-one  Years  upon  certain  Trufts,  to  alive,  the 
make  Provilion  for  the  Children  of  his  Brothei-s,  and   Term  expired, 
in   default  of  them  to  make  Provifion    for  bis  own  remain  to  th^f 
Sifters;  and  in  Cafe  none  of  his  Brothera  or  Sifters,  or  Brother.^ 
their  Children  be  living,  then  immediately,  or  after  the  f^g*/^^*'' 
Term  of  twenty-one   Years   expired,  to   the  Ufe  of 
7oA/i,  Robert,  and   others  his   Brothers  fucceftively  in 
Tail  male,  Remainder  to  the  Leffor  of  the  Plaintiff  «/ 
ante.     IVilltam  died  without  Iffue,  John,  Robert,  and 
the  other  Brother*  without  Iffuc  male.    But  there  arc 
Daughters  of  yokn  and  Sifters  of  William  ftill  living. 
And  whether  any  Eftate  fhould  rife  to  the  Leffor  of  the 
Plaintiff?  was  the  Glueftion:   It  was  argued  for  the 
Plaintiff,  That  the  Claufe  if  none  of  his  Brothers  or 
Sijiers,  or  any  of  their  Children  be  livingy  that  itjhall  re^ 
main  to  John  and  Robert,  who  are  his  Brothers,  is  im- 
poffible,  and  to  be  reje6led  rather  than  the  whole  Settlc-r 
Gdent  of  the  Remainders  defeated ;  and  the  Intention 

Part  II.  L  qT 
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of  Jfiniam^  which  for  thirteen  Years  together  was  to 
hare  foch  Remainders,  appears  bjr  both  CoBYey- 
ances,  and  this  Part  of  the  Disjunfiire,  th^n  immuJi^sijt 
depending  upon  the  impoftbleCIaafe  precedent »/aficfl9 
if  none  of  my  Brothers  or  Sijfrrs,  or  ihtir  ChUldrtn  he 
living;  the  Conveyance  may  take  Eflect  well  em>a|;ii 
^  open  the  other  Part  of  the  DrsjunSi^e,  AV/fof/,  irr  erfier 
"•  '58  the  Term  of  z\  Years  \  *  and  fo  the  CoBTeyancc  may 
well  ftand^  and  all  tlie  Remainders  aiife  apou  the  De- 
termination of  the  Term  of  twenty-one  Years;  and  fo 
ihQ  Hiahitiff  hath  good  Title.  But  it  was  anfwered  and 
jcfolved  by  the  Court,  That  all  is  one  Sentence  and  od 
Condition  precedent,  if  none  of  his  Brothers  or  StJlerSf 
or  any  of  ihtir  Children  be  then  liringy  which  Condition 
is  not  in  this  Cafe,  and  foall  the  Remainders  Toid; 
ivhcicupon  Judgment  was  given  for  the  Defendant- 
Lezinz  Counfcl  for  the  Flaintiff^  ff^'efon  for  the  De- 
fendant. 


Hummer  agaiaft  Whitchcoti. 

r 

7uJnn  Y^t^  T^  «  B  T  againft  the  Defendant  as  Superior,  for  the 
f  rants  the  -L^  Efcape  of  Holty  In  Execution  in  the  Tleet,  in  the 
Office  for  Life  Cuftody    of   Duckenfield^   Grantee    for  Life     of  the 

fcrH  EiV^p^sf"  ^^^^  ^y  ^^^  ^^'^  Whitchoity  who  was  fcifed  thereof  in 
an!  i$  not  re-  Fee:  And  upon  a  Special  Verdid  found  before //«fe 
fponfibic,  the  Chief  (ufticc  at  Gf/i/rtiii|  u^on  nil  debet ^  the  Cafe  was 
iTuaWe.'"''^*  thus:  Sir  Jeremiah  IVKvchoU  the  Defendant,  being 
s.  c.  I  Vent,  fcifed  in  Fee  of  the  Office  of  Warden  of  the  Fleets 
3>4. 5J5-  granted  the  fame  to  Duckenfield  for  three  Lives,  at  the 

a  !viod.  \\llto  ^c"t  of  1000/.  fer  Annum,  and  took  Security  by  Obli- 
128.  gation.  of  4000/.  to   fave  him  harmlefs  from  Efcapes* 

6^6*^^^''       -Dwci^«/?/'U  was  admitted  by  the  Common  Pleas,  and  a« 

Entry  made  of  his  Admiflion,  and  that  he  made  it  ap- 
pear to  the  Court  that  he  was  fufficient.  Holt^xid  diver* 
other  Pcrfons  being  in  Execution  for  great  Debts  under 
Duckerijieldy  and  he  it  fccm^  being  a  Perfon  of  dcfperalC 
Fortune,  fufl'ered  all  of  them  to  efcape,  and  went  him- 
fclf  beyond  Sea  with  one  of  them;  now  he  not  being 
xcfponfible,  whether  Sir  Jeremiah  IVhitchcott  fhould  be 
charpcd  with  thcfc  Efcapcs,  upon  the  Rule  ref^on-icat 
fiiperinry  was  argued  this  and  fevcral  other  Terms  after 
hy  SamiderSy  Lezhic:,  ami  othr i-s  for  the  Plaintiff,  and 
by  Holt  Junior,  Fi/tch  and   others  for  the  Defendant. 

Ani 
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And  Hale  upon  the  firft  Argument  was  clear  of  Opinion 
for  the  Plaintiff,  and  that  the  Acllon  lies.  The  Ob- 
jetJtions  made  for  the  Defendant  were,  That  at  Com- 
mon Law  no  Jailor  was  anfwerable  for  Efcapes,  but 
the  Remedy  that  is  in  fwch  Cafe  is  given  by  Statute. 
The  firfi  Statute  which  gives  a  Remedy  in  this  Cafe  was 
IVeJhnin.  2.  cap.  1 1.  which  extends  not  to  this  Cafe,  of 
an  Execution  for  Debt,  but  only  for  Arrearages  in  Ac-  _ 
count,  and  Whitchott  *  is  not  fupevioi  to  Bvchehjiclditi  ^*  o9 
this  Cafe,  but  ijuckenjietd  during  the  three  Lives,  is  as 
well  Warden  of  the  tleet  during  that  Time  as  Ulatch'- 
cott  is  in  Reveifion;  and  the  Rule  ra/pomhat  fupurior  does 
not  extend  to  thefc  Cafes,  but  to  thofe  Cafes  where  the 
Officer  makes  a  Deputy  fubjeS  to  his  Controul,  which 
Duckenfield  was  not  in  rcfpeft  of  JVhiichcoti,  Duchnjidd 
himStu  being  Officer  to  that  Court  during  his  Time, 
Co.  %Inji.  38Z.  10  jB".  2.  ?tiz.  Debt  15-2,  192.  Noy  69. 
D.  y  Cha.  de  Paid's  Cafe,  16  E.  3.  Dam.  8i-  Fiiz.  Det 
148.  2  J:^.  381-  and  divers  other  Books  were  cited. 
But  for  the  Plaintiff  it  was  faid  and  agreed.  That  Debt 
lay  not  at  Common  Law  for  an  Efcape,  but  Cafe  lay  as 
it  lies  at  this  Day  for  Efcapes  upon  mefne  Procefs:  And 
the  Statute  JVeJim.  2.  though  it  mention  Account  only, 
extends  to  other  Cafes  by  Coni^ruclion,  notwithftanding 
the  Provilion  be  there  Special,  as  the  Statute  cf^  r/r- 
cumfpefle  abatis  de  rebus  tanoent*  Efifcopum  Norwicenjem, 
by  Conftruclion  extends  to  all  ^illiopricks.  And  after 
this  Statute  and  before  the  Statute  i  R.  2.  12.  wiiich  is 
the  firft  Statute  concerning  Efcapes,  divers  A6iions  of 
Debt  were  brought  for  Efcapes  in  other  C?f'."s  befides 
Account;  as  16  E-  s»  Fiiz.  Dam.  81.  Mich.  41  E.  3.  pL 
!•  41  Affl  Bro.  Efcape  28.  which  proves  that  Debt  lay 
for  Efcapes  upon  this  Statute  in  other  Cafes  than  Ac- 
count. And  Statute  !  R-  2.  12.  vvhich  gives  an  A6Hon 
againff  the  Warden  of  the  Fhet^  extendi  to  all  otheV 
Prifons  and  their  Keepers.  And  this  Statute  pf  Wejlm^ 
2.  which  gives  the  A6lion  upon  Account,  gives  the  Rule 
alfo  ^/  refpondeat  fuperior\  alfo  Statute  2//.  6.  10.  is 

f general,  that  all  Officers  of  Courts  put  infuch  Clerks 
or  whom  they  will  anfwer.  And  to  the  Oje6tion  that 
Duckenfield  is  Officer,  and  therefore  the  A6l^ion  lies  not; 
it  lies  for  this  very  Reafon,  for  it  lies  not  when  the 
Gaoler  makes  a  Deputy,  becaufe  the  A6t  of  his  Deputy 
is  his  own  A61,  and  he  muft  be  charged  in  that  Cafe  as 
for  an  Efcape  fuffered  by   himfelf.     But  here  he  is 
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charged  for  an  Efcapc  faSered  by  an  Officer  put  in  by 
him^  npon  the  infuiSciency  of  that  Officer.  And  no 
Adion  lies  againft  the  Deputy  f3r  an  Efcapc,  but  againft 
the  Mafter;  and  the  Statute  proTidcs,  That  if  the 
Gaoler  be  not  fufficient^  reff<mdua  fupericr^  anda  Deputy 
is  not  a  Gaoler  but  a  Servant  to  the  Gaoler.  And  io 
the  Dean  and  Chapter  of  PauVs  Cafe,  the  Reafon  why 
the  Adion  lay  not  agaiuft  the  Dean  and  Chapter  vas, 
Hale  faid.  Not  bccaufe  the  Superior  is  not  chargeablci 
*  P.  loo  but  becaufe  the  Aftion  ought  not  to  charge  *  t"he  Su- 
perior generally,  but  fpecially,  for  Infufficiency  of  the 
Bailiff  of  the  Franchife  they  had  put  in^  which  tras 
not  alledged  in  that  Cafe  as  it^is  here.  And  for  Autho- 
rity in  Point  were  cited  39  H.  6.  32.  the  Duke  of  AV- 
foWs  Cafe,  ^  Rot*  Parliam*  12  E-  4.  Mem.  5.  whereas 
A&.  of  Parliament  was  made  to  excufe  the  Duke  from 
Efcapes  in  the  Time  of  Brandon,  his  Officer  for  Life, 
of  the  Mar/hal/ta;  when  the  Soldiers  of  W.  6.  broke 
open  the  Prifon  Dooi*s>  and  turned  out  all  the  Prifon- 
ers  in  the  Time  of  the  War  betwixt  him  and  Edtu.  4. 
Co.  9  Rep.  g8.  a.  Be  the  Gaoler  Tenant  for  Life  or 
Tenant  at  Will,  fo  he  be  but  Gaoler,  the  Superior 
muft  anfwer  for  the  infufficiency  of  the  Inferior,  Co.  a 
Injl,  182.  The  Mayor,  l^c.  of  London,  (hall  anfwer  for 
tlie  Infufficiency  of  the  Sherifis,  who  have  the  Gaolf 
and  Co,  4  InJl.  114.  the  Lord  of  a  Franchife  fhall  an- 
fwer for  the  Infufficiency  of  the  Bailiff  put  in  by  him, 
which  is  a  full  Anfwer  to  tha  Cafe  in  Noy  69.  And 
though  he  appeared  to  the  Court  of  Common  Pleas 
upon  his  Admittance  to  be  fufficient,  that  is  liot  mate- 
rial, they  might  be  miiinformed:  Bui  fVhitchcott  zt  hh 
Peril  is  to  put  in  a  Pcrfon  fufficient  to  anfwer  Cor  alt 
Efcapes,  or  otherwife  he  himfelf  muft  anfwer.  And 
afterwards  Term  Pafch,  29.  after  all  the  Arguments 
Hale  being  gone,  and  Rainsjord  Chief  Juftice,  all  the 
Court  freter  Twy[den,  who  feemed  to  hcfitate  a  litde, 
declared  that  the  Aflion  lay  without  doubt.  But  upoo 
an  Objcflion  ftavted  by  Wytde  upon  the  Bench,  That 
the  Averment  of  Infufficiency  in  Duckenfield  is  not  well 
found  by  the  Jury ;  for  it  is,  that  he  was  infufficient  at 
the  Time  of  hw  Admittance,  and  when  the  Efcapc 
happened,  which  though  it  were,  yet  if  be  became  fuf- 
ficient before  tJie  Aftion  commenced,  the  Superior  is 
not  to  be  charged ;  whereupon  Counfel  was  heard 
again,  who  argued  that  the  Declaration  Chewing  that 

tcmf9re 
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Umpare  admiffionts  &  adhuc  he  was  infufficicnt  was  good.  Special  Ver» 

and  that  thefinding  being  in  a  Special  Verdi'fl,  is  well  officei'full*'* 

alfo,  for  It  {liall  not  be  intended  in  a  Special  Verdift,  dent  at  the 

that  he  became  fufficienj    after  the  Admittjance   and  Tmieofhi* 

Efcape,  and   before  the   Action   brought.     But  after-  aniTEfcams 

wards  7?  in,  2<;.  a  new  Veuire  facias  w^ai  awarded  by  the  and  ^ot  at  tht 

Court  for  tlic  Infufficicncy   of  the  Vfidifl,  and  fo  no  Time  of  the 

Judgment  given   in   the   Cafe.     And  fomc  f mall  Time  brought,  ill. 
afterwards  Sir  Jeremiah  Whitchott  died  before  a  new 
Xi'ial  pould  be  had,  whereby  the  Aclioji  abated* 


*  Horfy  againft  DanieL  *?,  161 


a: 

Debt  upon  luib  juugraeni,  uecianng  01  a.  j^cvajiavii^  it   y^^^ 
was  refolved,  that  though  the  firft  Judgment  be  ill,  yet 
it  is  well  enough  to  maintain  this  A6lion  until  it  be  re-   ^cme  Exccu* 
vcrfcd;  for  no  Advantage  can  be  taken  of  the  Error  iheischarjc- 
vhile  it  remains  unrcverfed.     Secondly ^  it  was  refolved,  able  for  Da- 
That  this  Aaion  lies  not,  for  though  the  Wife  if  {he  ^Tlinft  The 
furvlve,  is  chargeable  for  the  Devaftavit  of  her  Hufband,  Huiband  for 
yet  fhe  is  not  chargeable  for  the  Cofts  recovered  agaijift  hi» />«'tf/?aw7, 
l\xcYi\ii{y2ind  de  bonis  prapriis"^  and  therefore  upon  Dc-  cSflg°  °' 
'uiiirrer  Judgment  was  for  the  Defendant. 


Harvy  againft  Gahhons^ 

ERROR    of  a  Judgment  in   Shrew/bury  Court,  Promlfetoa 
where  the  Plaintiff  declared,  that  he  being  Bailiff  ^{;'/^\;i'^** 
to  y.  S.  the  Defendant  in  Coniideration  that  he  would  Jeaft  ao/.  due 
difcbarge  him  of  ao/.  due  to  J.  S.  promifed  to  expend  iohi&Mafte», 
40/.  in  repairing  a  Barge  of  the  Plaintiff's:  Verdi<ft  and  *^^' 
Judgment  for  the  Plaintiff,  upon  Non  Affiimfjit  was  re- 
verfed,  the  Coniideration  being  illegal,  for  the  Plaintiff 
^annot  difcbarge  a  Debt  due  to  his  Mafler* 


Till) 
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♦p.  162  Ti//y  againft  Col/ier. 

One  having       TTJECTMENT,  Non  Gulp,  and  a  Special  Vcrdia, 

three  Pa  ueh-        |i/.  L      r^    r  r  f--         r-r   a- 

ters,  devifcd  -"-^  "whercupon  the  Calc  wa«,  Frmrant  teing  Icifcd  m 
the  Land  to  Fee  of  the  Lands  in  Queftioo,  and  having  three  Daugb- 
his  nliT^^mt  ^^^'  fi^lic^^  5tt/ii«  eldcft,  Antu  and  hlizahith,  devifcd  to 
of  Age,  paying  his  Wife  all  his  Lands  till  his  Heir  come  of  the  Age  of 
fo  much  to  his  twenty  one,  paying  to  his  Heir  20/-  per  Ann,  and  tohis^ 
fbm'ic^ to*the  ^^^^^  Children  zos.  a-piece  in  the  mean  .1  irae.  lum^ 
other  Daugh-  He  gave  to  Anm  ZTk&  hlizabeih  140/.  a-piece,  and  if 
ters,  the  cideft  Sujan  his   Heir  die  without   Heirs  before  twenty-one, 

Sfth^rtcFec  *  ^«  *^*^  ^^^  ^^"^  ^^^^  ^'^  ^"^^^  ^^^^  ^"''^  ^^*^1  P*y  ^^' 
ftjHeir-  zaheth  the  Portion  (lie  herfelf  was  to  have;  and  if  any 

of  her   younger  Daughters  die  without   Heir   befoi-c 
twenty-one,  her  Portion  to  be  divided  between  his  Heir 
and  the  other  Daughter.     Et  per  Curiam^  upon  Argu- 
ment: This  is  a  Dcvife  of  the  Inheritance  to  Su/an,  and 
-/  fhc  (liall  have  the   whole  exclu five  of  her  Sifters,  by 
-*  '^Rcafcn  of  thofe  Words  in  the  Will,  which  call  her  his 
Atk'^  i^ Sii.^n      Heir,  and   ofien    mcniioning  his   Ileir   in  the  lingular 
^Lho[i\ajt:,    'N"ni^<^r   throughout  the   VViil;  bjt  by  the  Words,  if 
to.!:;c  <»iUr      .Si}Jan  his  Hcir  die  w'ltljoiit  Heir  beforei  twenty-one,  fo 
^/'l^-^^b^'  tliat  the  Landj,  fall  to  Anne^  then  Anne  to  pay  Elizahth 

•ienVnt  in  "  ^^^^  ''onion  which  Hie  heifelf  vias  to  have,  this  is  only 
Tail.  an'  Eftatc-Tail,  and  not  a  Fce-iimple. 

S.  C.  LcxTef- 

tamen:,  489,  490-  %  Kt-h.  589.  f\.  2  70.  1^7.  2  Show.  p'.  35-  &  pl»  «^  3  Lev-  7a 
Ante  58,  5^  Mo.  422,  637.  853.  8^4-  Cio.  Car.  51.  57-  2  Cio.  415.  4*7.  44^» 
Brit^m.  84*  3  ^"'ft-  lyS'  >  f^«il-  Abr.  833,  836,  837.  Crc  El.  525-  3  Wil5.  244- 
5tr.i.  428,  ir25*  1  Vez.  89.  Gilb.  Dcv.  19.  i  Com.  Dig.  27.  3  Atk.  617.  Feai^ne 
Cont.  Kem.  350.     Cowp.  234,  410,  833,  835.     Dou^  266,    340.     I  Kuir.  2^8. 

The  Bifhop  of  Carli/ie,  &c.  "againft  Wells. 

Spiritual  TAEBT  by  the  Bifliop  and  his  ComrailTaTy,  upon 

Court  may  JL-/  an  Obligation  to  them  made,  conditioned.  That 
appoint  whereas  the   Defendant  is  appointed  G  uardian  of  an 

fnfan"ti!hal-  *"^'^^'  ^y  '*>?  Spiritual  Court,  if  he  fafely  guard  the 
ingoniy  per-  Infant  and  his  £ilate,  andireader  him  a  juft  Account  of 
fonai  Miate.  all  iiis  Goods,  Lands,  C^c.  to  be  void.  The  Defendant 
Vide  poll,  217.  pleaded  that  the  Plaintiffs  pretending  a  Power  to  ukc 

fuch  Obligation,  took  this  extorjive  colore  (^cii,  whei-c- 
as  they  have  no  luch  Power,  and  fo  the  Obligation  void; 

Upon 
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Upon  this  the  PlaintifF  demurred,  and   JVeJlcn   argued 
for  the  Plaintifl",  That  the  Ordinary   *  may  appoint  a     *  P.  163  ' 
Guardian  to  an  Infant  to  take  Care  oC  his  Perfon  and 
Eftatc,  and  therefore  great  Rcafon  he  fl^ould  be  allowed 
to  take  Security  for  Performance  of  the  Truft,  both  to 
himfelf  who  hath  the  C  are  of  the  Infant,  and  to  his 
Commiflaiy  who    is   Judge  of  his  Court;    and  cited 
Szvinburnc  102,  *io6.     2  RoUc  205,     And  this  is  not  like 
the  Cafe  of  the  Bifhop  of  Exeter  againft  Starr^  where 
the  Obligation  was  take«  for  Caution  upon  Excommu- 
nication, for  that  concerns  tHc  King.     To  which  it  was 
anfwcred  by  Levinz^  That  if  the  Ordinary  hath  Power 
to  appoint  a  Guardian  or  Curator  to  Infants  that  have 
only  pcrfonal  Efiatcs,  yet  where  the  Infant  hath  Lands 
as  hcie,  he  hath  not  as  much  Power.     Swinb,  96,  97, 
98-     2^/y,  If  he  hath  Power  to  take  fuch  Obligations, 
yet  tiiey  ought  to  be  taken  to  the  King,  Bradjlons  C^fe 
JfoII,  I  Rep.  as  the  Judges  do  in  the  King's  Courts,  who 
take  all  Recognizances  to  the  King.     3^7y,  If  the  Bifhop  BiAop  takes 
may  take  Obligations  they  ought  to  be  to  him  only,  not  ^  Obligation 
to  his  Commiffary,  for  if  he  fhould  furvivc  and  after-  Guardian,  in 
wards  die,  the  Obligation  will  go  to  his  Executors,  the  Name  of 
H/ik,  Astoperfonal  Eftate,  the  Ordinary  may  appoint  commTi^^^^ 
Curators,  but  cannot  as  to  Lands,  here  are  both:  And 
if  the  Ordinary  may  take  an  Obligation  to  himfelf,  it 
docs  not  follow  he  may  take  it  to  him  and  his  Com- 
miflary;  and  he  feemed  of  Opinion  the  Obligation  was 
not  good.     Sed adjountatur,  and  fo  hung  till  Tm'/i.  29. 
when  Hale  being  dead  it  was  moved  again^  and  the  * 

Court  inclined  that  the  Obligation  was  good. 


Welby  againft  Herbert. 

TH  E  Plaintiff  declared  upon   a  Prohibition  to  a  cuftom^;  u  uc- 

Suit  in  the  Spiritual  Court,  that  all  Cuftoms  are  vemiaMein 

triable  at  Common  Law,  and  that  the  Defendant  fucd  ^^^um  ''cuf!- 

him  in  the  Spiiitual  Court,  libelling.  That  all  Farmers  tom^hataV 

of  fuch  a  Farm  have  ufed  to  find  C^kes  and  Ale  at  the  Farmers  of 

Pci-ambulation  of  the  Parifti,  to  the  Value  of  8j.  aui  ^fftoifn*d"" 

eocirciter^  ^nd  avers  there  is  no  fuch  Cuftom,  and  that  cakc«  and  Ale 

he  fo  alledged  in  the  Spiritual  Court,  but  they  refufed  *5  Per«mhuia- 

thePlca;  the  Defendant  pleaded  that  there  is  fuch  a  s.^c.'jKcb. 

Cuflom,  upon  which  the  Plaintiff  demurred:  Et  -per  606,609. 

Curian\  i^"i«  IP^*  »«^ 

^  Poft,  18^. 
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Curiam,  Adjudged  a  Cotifultation'  (hall  not  go  in  this 
•  p^  164  ^^^^9  ^^^  ^bc  Caftom  in  Famen  is  no  inore  than  a  * 
Caftom  for  Prcfcription  in  Occapirrs,  which  is  not  good  in  MattcTS 
FarmrtiUthe  of  Charge  upon  the  Land,  6  Co-  Gatnvard's  Cafe:  Bat 
tt^rl**  ^^^^  ^  ^^  ^^^  Obicaion  of  Inccrtainty  in  the  Libel,  in  faying 
iJo.td4«         8/*  ^ttt  eo  circiter,  that  is  not  material,  for  all  their 

proceedings  are  all  fo* 


Ma/lets  againft  Wood. 

TriVcrfctf^K*  Of^  R  t  S  P  A  S  S  for  Battery  and  falfc  Imprifonment 

^JeJar^midr  /  ^^^^  *  ^^^  ^"^  Placc.     The  Defendant  juftified 

Viauu^lel  ^  ^^  another  Day  and  Place,  by  Virtue  of  a  Writ  and 

IfTue  there*  Warrant  from  theSherifF,  dbfque  hoc  that  he  is  guilty  aliter 

s^^c  ^K^b.  "^^^^''^  ^^y  ^^'  ^^  ^^y  ^^^^^  Place.     The  Plaintiff  re- 

55i,  6u.     *  pl5c4  that  he  is  guilty  aliUr  alio  &  modoj  and  at  another 

Viieanict*,  Place.     Whcretipon  Iffue  was  joined,  and  Verdiift  {or 

i^Lcv  ^^^  Plaintiff:  But  for  the  Badnefs  and  Incertainty  of 

»  u-v!  ^*  the  Hfuc,  upon  Motion  in  Arreft,  Judgment  was  ftaycd» 

440,  ^ft  aild  a  Repleader  awarded.' 


Adderly  againft  Wifa* 


Aftionlaldln  /COVENANT,  and  declared,  That  the  Defcn- 

Wi».  and       y^  jant  Thvtnas  ^j/i  conveyed  to  him  the  Manor  of 

l-eofflnentin     S  tee  fie- Bur  ion  in  Com.    Oxon,  and  covenanted    kgainft 

Oxfin'/dire,      himfclf,  JVi/Iiamffl/e  his  Father,  jE/t/rrrf  his  Mother, 

v'd^^^MoId^  and  all  claiming  under  them,  and  fays,  before  the  Der 

37,  if)9.  fendant  had  any   thing  in   the  land,  tViid  and  Darby 

a  Moi.  t4.        were  feifed,  and  conveyed  the  fame  to  Gerard  Croker  in 

Ra  ^ra?^ao4  ^^*  ^^^  conveyed  to  JVilliarh  and  Eldred,  the   Father 

S98.  Sind  Mother  of  the  Defendant,  and  to  the  Heirs  of  the 

ft  Danv.  455f     Mother;  and  that  By  their. Death  it  dcfcended  to  Wm. 

^M'odS^  "     ^1/^>cldeft  Brother  of  the  Defendant;    and  that  he 

Ante  lai.         conveyed  to  Rowny  and  his  Heirs;  and  that  afterwards 

►      *   .  M^tllam  the  Brother  conveyed  to  the  Defendant  and  his 

Heirs,  and  fo  aifigns  for  Breach,  That  the  Defendant 

When  he  conveyed  to  the  Plaintiff  had  no  Title.     The 

defendant  cbnfeffed  the  Seifin  of  Crokrry  butfayeth^ 

That  before  the  Feoffment  to  his  Father  and  Mother, 

^  Criitr 
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Croker  mfeoffed  Crook  and  Bramjfiony  and  jifter  entered 
upon  them,  and  infeoffed  his  Father  and  Mother,  and        p     ^ 
that  Crook  and  Brant fjion  entered  upon  *  them,  and         "*  ^^5 
^ere  fcifed  de  friJlinoJtatUy  that  his  Father  died  and  his 
Mothcrfurvived>  entered  and  difleifled  Crooit  and  Bramp^ 
Jlon^  and   died  feifed  within   five  .Years  after,  and  the 
Tenements  defcended  to  his  Brother  William^  and  he 
infeoffed  Rowny^  and  that  Crook  and  Bmnifjion  entered 
and  infeoffed  the  Defendant  whereby  he  ^vas  feifed,  and 
being  fo  feifed,  conveyed   to  the  Plaintiff,  frofuty  £sff. 
The  Plaintiff  maintained  the  Seidn   oi'Crokery  and  fo 
made  Title  as  he  declared,  ahfque  hoc.  That  Croker  en- 
feo&d  Crook  aiud  Bramfjl on y  and  fo  Ifl*ue  joined  upon 
the  Feoffment.     And  this  Afiion  was  tried   in  London^  ^  ^^;  J^' 
whereas  the  Aflion  was  local,  fuppoflng  the  Convey-   199. 
ancc  to  the  Plaintiff  to  be  made  there.     And  after  Ver-   «  Mod.  34-! 
d'lA  this  was  moved  in  Arreft  of  Judgment  to  be  a  mif-   \^^'  *^' 
trial,  for  a  Feoffment  in   Oxfordjhire,  of  Landj  there,  2  sinnd,  545, 
is  local,  and  ought  to  be  tried  there.     But/vr  Vaughan  *46. 
Chief  Juftice  ^  Curiam,  refolved   this  i«  cured  by  the    i^iJ.^^. 
Statute  o{  Jeofails y  17  Car,   %^  by  the  ex prefs  Words    iVcnt.2*, 
thereof,  being  tried  in  the  County  where  the  Action  is   I^^'- 
brought,  ^  vide   i    Saund.  2.46.  Trin.  22  Car.  %.  B.  R.   \^^'  ^^ 
Rot.  902.  inter  Croft  and   -B^i/iqCafe  for  Words  at   Ante  tzi*  iZ2« 
London,  Juftification  at  Oxford,  Iffue  upon  the  Juftifi-    3  ^rb.  350, 
cation,  and   tried   at  LondoHy  where   the   A6tion  WJts        ' 
brought,  and  adjudged  to  be  cured  by  this  A61. 


Bull  agaiaft  Paliner. 

JS  SU  M  PS  IT,    and  declares  that  the  Defendant  Exectitorwpon 
covenanted  vi:h   him,  being  Executor  to  %  5.  as  Account  with 
Executor,  upon  which  Account  fo  much  was  due,  and  fu||^^an  not 
he  promlfed  to  pay  it.     Upon  Non  AJfumffit  the  Plain-  ,pay'cofti. 
tiff  was  noftfuit,  and   the  Qjieftion  was:  If  he  (liould  s.  c «  jo.  4?- 
pay  Coffs  ?  JVylde  held  he  fliould  pay  Cofts,  becaufe  he  l^^^  ^*^ 
does  not  fue  as  Executor,  nor   produce  the  Will,  but  Ante  161. 
founds  the  Aftion   upon  an  Account    with  himfelf. 
Rainsford   Chief  Juftice,    Twyfden  and   Jones  Juftices 
contra:  fqr  the  Aition  is  in  the  Right  of  his  Executor- 
Ihip,  and  the  Money  recovered  will  be  the  Affets;  and 
they  gave  Judgment  accordingly. 

Cofly 
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*  P.  1 66  '       *  Co^l^y  againft  Dorkmwcque. 

Statute  of  Li-  ^S  SU  MP3lT  as  Affignce  of  the  Gonimiijioncrs  of 
mitation&hno  <  Bankrupts,  for  a  Debt  due  by  Contraft  to  the  Bank- 
by^Affignce  of  ^upt.  The  Defendant  pleaded  Non  Ajfumfjlt  infra /ex 
Commiflioncrs  onnos^  ^nd  the  Plaintiff  demurred.  And  JVeJIon  argued, 
Rj^ntiff  dT-  'r^*^  ^'^^  Statute  of  Limitations  extends  not  to  this 
continues  after  Cafe,  the  Debt  being  affigned  by  virtue  of  an  Ail  of 
Argument.  Parliament,  and  faid  it  was  fo  adjudged  in  1653,  where- 
62^645!^^^*  upon  a  Day  was  given  to  fhcw  that  Record-  But  after 
q.  3  Lev.  for  a  Default  in  the  Declaration,  the  Plaintiff  had 
Videpoft,  Z09.  Leave  of  the  Court  to  difcontinuc. 


Strange  againft  Grunhh 

'Dt^fur  obii-  I  "\  E  B  T  and  counts  upon  an  Obligation  of  50/r 

^Th  ^ohr''  ^^^  ^^^  Defendant  demands  Oyer  of  the  Obligation, 

Cuioawas  *"  which  was   Novennt,  ^c.  me  teneri  in  quantogintalibrisy 

fiamtfiginto  and  thcn  demurs,  and  Judgment  was  given  for  the  De- 

o^^^'   T     o  Pendant,  for  this  Variance  and  Infenfibility  of  the  Word 

S-  C>  2  To.  4o«  ^      *    .  * 

3Kcb.^*44.        q}^<^ntopnta. 

Vide  a  Roll. 

Abr.  246,  147. 

Moor  ^64.  ^^ 

2  Bulft.  241. 

1  Lutw.  422* 

Nelfon's 

Lutw>  128* 


Term 
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Term.  San(5t.  Trin. 

ANNO 

28  Car.  IL  in  Banco  Regis. 


Attorney  General  againft  Matthews  in  Chancery. 

UP  O  N  a  Decree  made  by  the  Commiffioncrs  of  Jl^cfarc  n!S* 
Charitable  Ufcs,  being  brought  hither,  and  Ex-  within  the 
ceptions  taken  thereunto,  the  Cafe  was:  Henry  Frier  ^^^".^'^«. 
feifed  in  Fee  7  Car.  i.  infeoffed  feveral  Perfons  in  Truft,  crs^tmt  of  "the 
and  by  his  Will  appointed   they  fliould  pay  loc/.  ^er  King himfdf. 
Annum  to  three  Parilhes  in  London,  fcilicet  A.  B#  and  C.   a^i^^obcfct- 
for  the  Poor  of  thofc  Parilhes  ;  and  likewifeajppointed  mation  in    '* 
fome  other  Charities  now  determined,  and  ot  the  Re-  Chanceiyby 
lidue  he  declared  they  fhould  ftand  feifed  to  the  Ufc  of  *^^  ^°fr 
the  Poor  in  general  for  ever:   After  the  Death  of  Henry 
Frtery  Dr.  i*ViVr  his  Son  and  Heir  whom  he  difinherited 
upon  fome  Difplcafme,  contefted  this  Settlement  and 
Will  in  the  Court  of  Wards,  8  Car*  1.  and  at  laft  the 
Matter  was  referred  to  the  King:  Who  by  the  Advice 
of  the  Archbifhop  of  CanUrlury,  and  the  Lord  Keeper 
Coventry  awarded.  That  the  Hundred  Pounds  fer  Annum 
fhould  be  diftributed  to  the  three  Paiiflies,/cr7.  20/.  to 
A>  and  40/.  apiece  to  B.  and  C  and  that  8c/.  fer  Annum 
for  ever,  ftiould  go    to  the  Rebuilding    and     Repair 
of  the  Church  of  St.  PauVs  London:  ThaRefidue  to 
Dr.  Frier  and  his  Heirs ;  this  Award  was  confirmed  by 
feveral  Orders  in  the  Court  of  Wards,  but  no  formal 
Decree  was  made,  neither  there  nor  in  the  Court  of 
Chancery,  where  the  King  in  his  Award  ordered  it 
ihould   be  fettled  by  Decree  alfo.     And  the  Truftees 
were  to  convey  the  Lands  fubje6t  to  thefe  Ufes  to  Dr. 
Frier^  and  the  Land  *,  having  ever  fince  been  enjoycU    «  P.  igg 
by  him,  and  the  Troft    p^^fo^^^^a   accordingly  the 

CommiiGon- 
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mlffioners  of  Charitable  Ufes  upon  complaint  to  tliem» 
made  a  Decree,  whereby  they  fettled  the  whole  Eftate 
to  Charitable  Ufes,  without  regard  to  former  Proceed- 
ings, the  King*s  Award,  or  the  former  Orders  of  the 
Court:  And  this  Decree  of  the  Commlffioners  was  now 
quafh'd  by  the  Lord  Keeper  Finch,  becaufc  this  being  a 
general  Charity,  and  for  the  Poor  in  general,  the  Com* 
mlflioners  have  nothing  to  do  with  it,  but  it  is  to  be  de- 
termined by  the  King  himfelf  in  *this  Court,  upon  an 
Information  by  the  Attorney  General  in  behalf  of  the 
King,  which  accordingly  he  direfied  to  be  brought. 
Aud  now  upon  the  Information  the  Lord  Keeper  iaid, 
This  general  Charity  belongs  to  the  King  himfelf  to 
difoofe,  but  yet  to  the  Poor.  And  therefore  the  Dif- 
ppfal  of  8c/.  per  Annum  to  Paul's^  was  out  of  the  Truft, 
and  void;  and  the  Diftribution  to  the  three  Par ifhes 
good,  ;:Qd  to  be  confirmed-  But  as  to  the  poor  Kin- 
dred of  Frier,  who  prayed  to  be  confidcicd,  no  Confi- 
clcration  he  fa  id  could  be  had  of  them,  for  the  Difpo- 
fui(jn  muft  be  fuch  as  may  endure  for  ever,  and  they 
cannot  live  poor  for  ever*  But  before  he  would  difpofe 
of  the  Refidue,  he  faid  he  would  acquaint  t!}e  King 
with  the  C^fc,  aud  the 'Value  of  the  Eilate,  which  ap- 
peared to  be  40?/.  ffr  Annum  at  lea  ft,  to  have  his  Di- 
reolions  how  the  Dlfpoiuion  of  this  general  Charity 
fhould  be,  aud  that  to  be  confirmed  by  the  Decree  of 
thh  Court.  And  afterwards  the  King  dirc^cd  it  fhould 
go  to  the  Maintenance  of  the  Mathematical  Scholars  in 
Chrijl^s  Hofpiial,  whom  ;he  King  had  lately  appointed 
to  be  brought  up  there  in  order  to  be  inftrucled  in  the 
Art  ol  Navigation  ;  which,  ul  awiivi,  was  accordingly 
cQiifirmed  by  the  Decree  of  thk  Coun.  Levins  for  the 
pcfcndant. 


P.  169 


what   'Words 
in  Atks  Of" 
Pariiamcat 
ert-rtd  to 
make  a  For- 
ffiiure  of 
KftatM-Tail. 
S.  C-  %  Jo.  5r- 
ft  Mod-^s;?. 
P^IU  181. 
yHe  I  Vent. 


Brozine  againft  Wayle. 

EJECTMENT  upon  a  Leafe  of  the  Manor  of  Da." 
i^oitry,  upon  the  Demife  of  John  Denver s.  Son 
and  Heir  of  Sir  yohn  Da72Z'^rs:^  And  upon  Ifon  Culf.  a 
Special  Verdict,  wherein  the  Cafe  was:  Sir  John  Dan- 
vers  upon  a  Settlement  made  before  the  25th  of  Afril 
1^46,  was  feifcd  in  Tail  the  Remainder  to  his  right 
Heirs.  He  after  the  Year  1646,  levied  a  Fine  to  the 
fame  Ufcs  without  Alteration,  except  only  a  Power  to 

make 
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make  Leaf<es  to  raife  Money  for  Payment  of  Dervts  anil   i  saik.  269. 
Portions ;  and  5  April  1 655  died  ;  and  being  one  of  thofe  ^  Hawk,  F.  C 
Perfons  who  gave  Judgment  of  Death   againft  King     ^' 
Charles  I.     By  the  general  Aft  of  Paidon   12.  Car.  2.  it    • 
is  provided.  That  nothing  in  this  Aciffiall  extend  to  dif- 
charge  the  Lands y  Goods  or  Chattels  of  Sir  John  Danvers, 
and  others  therein  named /r<w»fe/ia^/or/iri/.     And  after 
by  another  A61  of  the  fame  Parliament  it  is  ena<9ed> 
That  all  the  Manors^  MeJJuageSy  Lands,  Tenements^   Pol'- 
fejjions    and    Reverjionss    Remainders,    Rights,    Interfjls, 
Hereditaments,  Leafes,  Chattels  real,  and  other  things  of 
IV hat  Nature  foever,  that  Sir  y6hi  Danvers,  or  any  other 
to  his  Ufe,  or  in  Trnft  for  him,  had  25  March  1646, 
or  at  any  Time  after,  fhall  be  forfeited  to  the  King. 
Whereupon  two  Points  were  ftarted.     Firjl,  Whether 
by  this  latter  Statute  this  Eftate-tail  was  forfeited  to  the 
King?  AgainA   which  it  was  argued,  that  Eftates-tail 
were  never  forfeitable  for  Treafon  before  26  IL  B.  f-    *  ^^ 

I^3.  and  not  then  neither  by  the  general  Words  of  Lands, 
7*enements  and  Hereditaments;  but  by  the  paiticular 
\yords  of  any  EJlate  of  Inhe>i lance  whatfoever,  whica 
included  Tail-£ftates*  But  this  Statute  extends  to  Cafes 
of  Attainder  only,  and  therefore  will  net  reach  this 
Cafe:  for  Sir  yohn  was  never  attainted;  which  Ihews 
alfo  that  the  Parliament  intended  not  to  be  fo  feverc  iu 
the  Cafe  of  Sir  jfohn  Dangers,  as  it  had  been  again  ft 
other  Perfons  guilty  of  the  fame  Crime,  whom  the 
Parliament  attainted,  though  dead*  And  that  Lands 
intailed  were  never  forfeited  by  A6ls  of  Parliament, 
»rhich  give  the  Forfeiture  of  Lands,  Tenements  and 
Hereditaments  by  general  Words,  *  were  cited  Statute  *  P.  i»j^ 
25  ^-  3.  de  Treafon,  v^hich  declares  all  Lands  and  Te- 
nements to  be  forfeited  to  the  King  by  Treafon  j  27  E: 
3.  5..  makes  all  Lands  forfeited  for  drawing  Men  to 
Foreign  Pleas ;  15  /?.  2.  5.  makes  all  Lands  and  Tene- 
ments forfeit  for  bringing  into  this  Realm  Excommuni- 
cations from /?owr ;  13  R.  2.  for  accepting  Bcntfices 
out  of  the  Realm  ;  and  the  Statute  of  Framuuire  make* 
a  Forfeiture  of  all  Lands,  Tenements  and  Heredita- 
ments;;  and  yet  none  bf  thefe  extend  to  Lands  intailed, 
Co.  I  lit.  130.  1 1  Co,  63.  h,  Trudgeons  Cafe,  £sf  Co.  Liit, 
393,6.  Intailed  Lands  were  never  foifeitcd  by  any 
Thing  till  Statute  26  //.  8.  in  Cafes  of  Attainder  of 
Treafon,  and  that  not  by  the  general  Words  all  Lands, 
Tenements  and  Hereditaments,  but  thefe  there  following, 

or 
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or  any  Eftale  whatfoever.     2d.  Point,  Wbrthcr  by   the 
Fine  levied  after  the  Treaftin  committed  'though  it  be 
to  the  old  Ufes  in  Tail)  and  tbeScilin  in  Fee  which  he 
gained  at  the  Inftant  of  lerying  the  Fine,  this  Forfei- 
ture fhall  take  Place  as  a  Charge  upon  the  Land  pre* 
cedent  to  the  new  Intail  ?  Againft  which  it  was  argued 
Iflftaotaneoos   foT  the  Plaintiff,  That  this  inftantaneous  Seifin  was  not 
*^^""JJV^'"  forfeitable  nor  chargeable :  For  it  is  revermy  no    more 
TiiDirofu  than  a  fi61itious  Seilrn,  not   regarded  in  Law,  Co,  Lilt. 

31.    A   Wife  is   not  endowable  thertof,  zCro,  615. 
Tenant  in  Special  Tail  took  a  fecortd  Wife,  and  made 
a  Feoffment,  flie  is  not  endowable.     But  for  the  De- 
fendant it  was  argued.  That  ^n  Eftate-tail  is  here  for- 
feited by  the  Words  of  the  Statute,  all  IntereftSy  which 
are  as  comprehcnfive,  as  any  Eflaie  whcijoevevy  in  Stat. 
lb  f/.  8.     And  the  Intent  of  the  Parliament  could  not 
be  other  than  to  give  Eftatcs-tail  as  forfeited,  that  the 
Penally  might  be  anfwerablc  to  the  Crime  of  the  King's 
Murder.     And  in  Stat.   12  Car.  1.  where  fome  of  the 
P^egicidcs  are  attainted,  the  fame  Words  of  Forfeiture, 
as  here,  aieufed;*and  all  the  DifiTerence  intended  by 
them  was  only  to  fpare  Corruption  of  Blood  in  the  one 
Cafe,  and  not  in  the  other;  but  to  make  both  liable  as 
to  the  fame  Forfeitures:  And  it  may  be  for  any  Thing 
appears  to  the  contrary.  Sir  John  Danvers  had  no  Lands 
but  what  were  entaikd ;  and  then  there  is  no  Penalty  at 
all  upon  him,  neither  by  Corruption  of  Blood  or  For- 
feiture  of  Eftate.     To  this  Opinion  fome  of  the  Judges 
feemed  inclinable.     But  as  to  the  other  Point  they  held. 
That  the  Forfeiture  cpuld  not  attach  upon  the  inftan" 
taneotts  Seifin  gained  by  the  Fine.    Et  adjournatur.    And 
♦  P.  1 7 1       *  afterwards  in-  Michaelmas  Teim,  the  Judgment  of  the 
Court  was  delivered  by  Rainsfard  Chief  Juftice,  That  the 
Plaintiff  ought  to  be  barred  upon  thefirft  Point.    Upon 
which   Judgment   a   Writ  of   Error    was    afterwards 
brought  in  1690,  in  the  Exchequer  Chamber,  and  the 
Judgment  affirmed  :  And  afterwards  1691,  Error  there- 
upon was  brought  in  tjic  Houfe  of  Lords,  and  there 
again  affirmed  by  a  Majority  of  two   or  three  Voices. 
Levinx  for  the  Plaintiif,  and  Sit  John  Kin^  for  the  De- 
fendant in  the  firft  Argument  in  Banco  Regis. 
Videiaaik.         JVb/d,  Tliis  Judgment  was  afterwards  r    W.^M. 
affirmed  in  Parliament  by  one  Voice  only. 

Attorney 
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Attorney  General  againft  Sir  Edward  Farmeriy  in 

the  Exchequer  Chamber. 

INFORMATION  by  J?if^fi/7i  Bill,  for  Lands  derelia  Kinggrajiied 
upon  the  Sea-coart,  wherein  the  Cafe  as  drawn  by  ancf^jj^jV^IJi 
Confent  of  the  Parties  was:  King  James  I.  granted  to  comtigntadjMtn* 
7.  5.  certain  particular  Marjh  Lands  bordering  upon  which  hereaf- 
the  Sea.     Et  ex  uberiori  gratia  gxKnltAy  otnne  foliimy  fun-  Time ftlould be 
ttutrty  terram,  arenam^  terram   mariJcaV  contigue  adjaceti    recovered  fromv 
frmmiffisy  qua  modo  inundaf  vel  aqtia  maris  cooper ta  ex^  the  Sea :  Nan 
ijlunty  ^  qua  ad  aliquod  temfus  imfojlerum  recuferatforent  ^fj^^l^a*!* vah- 
fer  reliciionem  maris ^  vel  aliter  alio  quocunque  tnodoy  Non  rom,  quantita- 
ohjlante  nonjtomiuando  valorem y  quantitatemjive  qualitaiem.  ttm/fiKt  quali^ 
After  this  loo  Acres  became  derelift  by  the  Sea  adjoin-  ^^^'emth^ 
ing  to  the  Mai  (Ties  before  particularly  granted,  and  /hall  not  pafs. 
whether  it  belonged  to  the  King  or  tho  Patentee  ?  was  i^aym.  241, 
theG^eAion.     It  was  argued  that  the  King  ihould  have  I^^q^  ,^^. 
it.     Firjl,  fiecaufe  the  King  had  not  thefe  100  Acres 
fince  become  derelict,  and  could  not  grant  that  which 
was  not  in  him  to  grant.     Secmidly,  This  is  to  -  pafs  a 
parcel  of  Lands  which  the  King  has  by  his  Prerogative, 
which  cannot  pafs  by  general  Words.     Thirdly,  If  any 
Thing  fhall  pafs  it  muft  be  only  fo  much  as  a  Line  bor- 
ders upon  the  Parcels  before  granted  ;  otherwife  fhould 
the  Sea  by  Receffion  leave  ten  or  twenty  Miles  of  Sand> 
what  muft  be  the  Boundary  ?  Surely  the  Patentee  is  not 
to  have  all  this  extent  of  Soil.    To  this  it  was  anfwered. 
That  the  King  may  grant  ihat  which  is  not  aiSlually  in 
tim  at  the  Time  of  the  Grant,  as  it  is  in  Dyer  108.  *    *  P.  173^ 
tf»  252.  b.  the  Marriage  of  a  Ward  quando  acciderit,  and 
yet  the  King  too  hath  the  Ward  in  Right   of  Preroga- 
tive*    2.  Here  is  as  much   Certainty  as  the  Fa6)  was 
capable  of;  no  Number  of  Acres  or  Defcription  of  the 
Soil,  quia  non  conjlat  what  it  would  be,  and  to  fay  that 
in  that  refpeft  the  Grant  is  not  good,  is  to  argue  againft 
the  Prerogative,  and  tr)  make  the  King  in  a  worfe  Con- 
dition than  the  Siibjefl,  JdL  That  he  hatli  Lands,  but 
cannot  grant  or  difpofe  of  them.     3^/v,  The  non  ohjlante 
will  make  it  good,  if  not  good  without  it ;  for  it  is  Ncni 
objlante  non  nominando  valorem ^  qiiciltatemjive  quantitatem, 
which  implies  all  the  Obje6Vions  which  are  or  can  be 
againft  the  Grant,  4  Co.  4.  ^.  particular  non  objlante  in 
Letters  Patents,  cure  all  Defaults  for  want  of  Infor- 
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tnation  in  the  King;  and  here  is  a  Partxular  of  all 
Things  whereof  the  King  ought  to  be  informed,  but 
cannot  by  Reafon  of  the  Nature  of  the  Thing.  4<^fy, 
The  Words  contigw  adjacen*  include  all  which  in  any 
Part  adjoins,  if  not  unknown;  as  one  Clofe  is  faid 
contigue  adjacens  to  another,  and  yet  in  Fa6^  it  is  not  the 
whole  Clofe,  but  the  Skirts  of  it  that  is  contigue  adjacens 
in  a  Line.  Sed  fojieay  Montague  Chief  Baron  ^  Curiae 
with  the  Advice  of  the  Chief  Jullices  Rainsford  and 
Norihy  held.  That  nothing  pafied  by  thefe  general 
Words;  but  the  Patent  as  to  the  loo  Acres  which  be- 
came dcreliel  after  the  Patent,  was  void.  Sawyer  fr$ 
Rege^  Levin:^  for  the  Patentee* 


Cafe  againft 
the  Mafter 
and  Servant, 
for  that  the 
Servant 
brought  a 
Coach  into 
Uncolu  s-Innm 
Fields,  with 
two  ungovem* 
able  Horfes, 
to  train  them, 
which  run 
over  the 
PlaintUr,  fife. 
8*  C.  I  Vent. 
995* 

4  Keb.  650. 
Vide  1  Salk. 

440,  441, 44^ 
iJull.  N.  P.  «5. 


Michael  againil  Alejlreey  &c» 

CASE,  for  that  the  Defendants  in  Lincoln  s^Inn^ 
Ficldsy  a  Place  w*here  People  are  always  going  to 
and  fro  about  their  Bufmefs,  brought  a  Cloach  with 
two  ungovernable  Horfes,  &  eux  imfrovide  incaute  & 
ahfque  debita  conjideratione  ineftitudinis  loci  there  drove 
them  to  make  them  tra£lable  and  fit  them  for  a  Coach; 
and  the  Horfes  becaufe  of  their  Ferocity,  beitig  not  to 
be  managed,  ran  upon  the  Plaintiff,  and  hurt  and  griev- 
oufly  wounded  him:  The  Mailer  was  abfent,  yet  the 
Ad  ion  was  brought  againil  him  as  well  as  his  Servant, 
and  both  found  guilty.  And  now  it  was  moved  in  Ar- 
reft  of  Judgment,  That  no  Saens  is  here  laid  of  the 
Horfes  being  unruly,  nor  any  Negligence  alledged^  but 
e  contra^  That  the  Horfes  were  ungovernable:  Yd 
Judgment  was  given  for  the  Plaintiff,  for  it  is  alledpied 
that  it  was  imfr^de  &  ahfque  dehita  ^  Con/lderaisom 
ineftitudinis  loci ;  and  it  fhall  be  intended  the  Mailer 
lent  the  Servant  to  train  the  Horfes  there. 


DiilributiOQ 
equal  between 
the  Whole  and 
Hair  Blood 
S.C  I  Vent. 
S07.  Si6,  s*3- 

a  Jp.  9$. 

a  vent.  317. 
J  Keb-  66q, 

73g,  ;;6,  S31. 


Tracy  againft  S/rMk. 

PROHIBITION.  One  died,  having  Brothers  A.  S. 
and  C.  of  the  whole  Blood,  and  i>.  -ff.  and  f.  of 
the  Half  Blood.  Admimftration  was  committed  to -rf. 
and  the  Ordinary  would  bind  him  to  diflribute  equally 
between  thcfe  of  the  Whole,  and  thofe  of  the  Half 
Blood :  This  was  argued  at  Bar  feveral  Terms,  and  for 

the 
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the  prohibition  'twas  urged,  That  the  Judges  of  the 
Common  Law'areio  judge  of  Afls  of  Parliament,  and 
Half  Blood  is  not  regarded  at  Common  Law  ;  the  one 
cannot  be  heir  to  the  other,  nor  can  the  Teftator  or 
Imeftate  be  prefumed  to  have  the  fame  atfe6lion  for  the 
Half  Blood,  that  he  had  for  the  Whole;  and  therrfore 
unieafonable  the  Ordinary  iliould  give  them  equally  a 
like  Share' of  the  £iiate.     Fartlier,  the  Statute  is  (ilent 
as  to  the  Point,  whether  Half  Blood   be  of  Kin;  it 
only  appoints  Diviiion  fhall  be  made  between  the  Kin- 
dred of  equal  Degree  ;  and  therefore  the  Common  Law 
18  to  determine  who  is  of  Kin,  and  what  are  the  equal 
degrees  of  Kindred ;  but  which  were  cited  Filz.  Deviji 
9.  z  RoIL  303.    For  the  Confultation  'twas  argued,  that 
the  Statute  being  only  for  a  Diflribution  of  Things 
Tefiamentaryy  it  muil  be  conftrued  according  to  their 
Law.     And  a  Brother  of  the  Half  Blood  is  a  Brother, 
as  well  as  a  Brother^  of  the  whole  Blood ;  and  our 
Law  takes  Notice  of  this,  and  therefore  allows  that  a 
Brother  of  the  Half  Blood  may  i)e  a  Guardian,   as 
Owen  &  3  Cro.  Swan  again  ft  Gatcland-  And  this  Sti^tute 
is,  That  they  ought  to  diftribute  according  to  the  Law 
in  Force,  and  our  Law  makes.no  mention  of  Diilribu- 
tion  ;  therefore  the  Law  in  Force  muft  be  intended  the 
Canon  Law.     And  they  cited  alfo  %  Roll.  303.  and  Style 
74>  75*     ^^^  Trin.  Term.  29  Car.  %.  'twas  faid  at  Bar, 
That  the  Spiritual  Court  gave  the  Half  Blood  half 
Shares,  which  Rainsford  and    ff^'ylde  held  reafonable, 
^  poftea  Mich.  29-  a  Confultation  was  granted  :  Square 
tamen  whether  generally  or  with  tin  itd  quod  they  gave 
but  Half  Shares  to  the  Half  Blood  .•  For  ever  fince 
their  conftant  Courfe  is  to  divide  equally  between  the 
Whole  and  the  Half  Blood ;  and  that  has  been  ap- 
proved fince  in  the  Courts  of  Wejlminjier. 


Vol.  IL  M  Mayor 


Ttin^  2i.  Car.  II.  in  H.  R. 


g  p  j,j.  •  Mayor,  &c,  of  London^  againft  Gorry 


Scarajje  with 

out  exprefs 

Promife. 

S.  C.  1  Vent. 

298. 

3  Keb.  480* 

491.    <577. 

Ante  i^%*    t  I>»nv.  37,  7.  1  Show.  3r5< 


j}SSU  MP  SIT  for  Money  &uc  by  Cuftom  for  Su-    ^ 
Tagc  :  Upon  NaH  AJfumpJit  the  Jury  found  the  Jhitf     I 
to  be  due,  but  that  no  Promife  was  exprefsly  made : 
And  v^hcthcT-^umf/it  lies  for  this  Money  thus  due  by 
CuOom,  without  ex,prefs  Promife  ?  was  the  queftion  : 
RefoWed  it  does,  and  Judgment  for  the  Plaintiff. 


JUin  againft  Rejtous. 


jUTumtRtfa  4SSUMPSIT,  in  Confideration  that  the  Plaintsfr 

beat  one,  would  give  him  20^.  to  give  the  Plaintiff  40^.  if  he 

naught.  did  not  beat  J.  S.  out  of  fuch  a  Clofe;  and  that  he 

113^195!'^^.  S*ve  the  I>efendant  the  20J.  but  he  did  not  beat  y.  S. 

246.*  II  Co.  out  of  the  Clofe.     Verdift  for  the  Plaintiff,  but  Judg- 

53.  54. «  Jo-  raent  was  ftayed,  for  the  Confideration  and  the  whole 

**  Contrail'  is  illegal  and  void. 


Gold  againft  Cutier. 


Tuftifies  the 
Imprifonment 
fer  brtvr  r*- 
/«r»   xsAfarti' 
ni  .•  PlaintifF 
replies,  and 
ihews  a  writ 
return    Oflahis 
/ilartini^  and 
traverfei  15 

Vifle  I  Lev. 

19Z. 

7  Saond.  20, 

22,  as- 


DEBT  upon  an  Obligation  to  the  Sheriff,  con- 
ditioned to  appear  O(fip0Mi  MatUni  ad  reffewiend*, 
£sf^.  Defetidant  pleaded  the  Stat,  23  H.  6.  and  that  he 
was  taken  and  imprifoned  viriuU  Brevis  reiam.  quinden 
Martini,  and  that  the  Obligation  was  taken  for  Eafc 
and  Favour.  The  plaintiff  replied,  auUr  hriefe  return. 
Odahis  Martini,  and  that  he  was  taken  and  imprifoned 
upon  th2Lt,ahfque  hoc  that  he  was  in  prifon  viriute  brevis 
return^  quindena  Martini.  The  defendant  demurred  ge- 
nerally. And  now  Saunders  argued  the  traverfc  was  ill 
and  immateriftl ;  for  it  matters  not,  whether  any  Writ 
was  returnable  quindena  Martini  or  not:. But  he  fhould 

barre 


-   Trtn.  2S  Car.  11.  in  B.  25, 

have  coQcluded  et  hoc  faratus  eft  ^erificare ;   and  left  the 
Defendant  lo  irav«rfe  the  Writ  returnable  06iabis  Mar- 
tini i  and  *  upon  this  Traverfe  no  good  Iffue  can  ^^    ^^  p 
taken?  for  it  is  not  material,  whether  any  Writ  was  re-        *  '  *75 
turnable  quhidena  Martini  or  x)ot ;  the   only  material  ^ 
Thing  to  maintain  the  Goodnefs  of  the  Obligation  is 
this.  That  the  Writ   was  returnable  06lahis  Martini, 
Sed'  fer  Curiam,  If  the  traverfe  be  immatcrialy  the  de- 
fendant waiving  that,  (hould  have   traverfed  the  Writ 
being  returnable  0<^abis  Martini,     But  they  held  the 
Traverfe  was.  well  enough  in  this  Cafe,  it  being  taken 
to  be  the  moft  material  Thing  pleaded  in  Bar  to  avoid  i  tev.  194. 
the  Obligation ;  and  they  gave  Judgment  for  the  Plain-  J^***^^'  ^' 
tiflF.      Fide  Bennet  and  Filkins  Cafe,  Mi(h.  18  Car.  %,  B.  t  Kebl  94,  tgt 
fi.  Sed  intraf.  Trfn.  1 8»  Hot.  1 1 7^,  Apte  jjl-    . 


•p-         I  * 


•  Term.    San6t.    Mich.  ♦?.  i7tf 


ANNO 


28  Car.  IL  ia  Banco  Regis* 


Dobfin  againft  &/A 

TROVER  for  Goods  fuppofed  b7  the  Declara-  J^^*'^^^ 
tion  to  be  coirverted  zo  Afril;  and  the  Declarati-  of £tf/i«r?e*r^ 
on  was  generally  de  Termino  Pafcha,  and  Eafter  Term  «nd  the  De- 
this  Year  began  20  Afril     Whereupon  after  Verdift  onh^f^''^^* 
fro  SluiTy  this  Matter  was  moved  in  Arreft  of  Jodg-  term, 
ment :  But  on  making  it  appear  that  the  Bill  was  filed,  3*  c  a  jo.  87. 
and  the  Declaration  alfo  delivered,  both  after  the  aoth  lo^d^uJiti- 
of  4frU^  |he  Judgment  wa9  entered  for  the  Plaintiff,  on^  ^  tr^vtf* 

M  %  without     . 
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vt^  f  Daar.    v'tboot  iDj  Amcndzicat ;  for  t^-::^  tZae  DocS^imiiott 
**;  *^^  "t^  ag  genera!,  jcliirs  to  the  £rft  Daj  of  the  Term,  j« 

^»i.&^  74,      ^^_^  |. :  .^  oelog  filed  at  a  I>af  afirr,  a  J  idaocs  to  tht 

J  l>r/.  if.  J-.'2g  of  the  IjIII  bj  i:.c  Coutic  of  ize  Coart ;  of  vhkh 
tUi'  i7^  Cou.  :z  S  EircT  be  b* ->ught,  the  Court  v&erc  the  Error 
U  C/:r  Lg;:f^  vill  take  Nctice^  as  the  Cvfcs  cyf  thb 
CoLit,  And  a  Precedfnt^vas  prcdocrd,  where  it  w« 
{'J  dene.  FiiU  Turn.  27.  ««^»  HmicHmjem.  agaiaik 
Thotnas  ;  tS  Trin,  23.  Cajtle  \ti  Tmdaw  agaioift  B^UmuM, 

Ilich  againft  Fcndarvis* 

Trover  ii>  TP  ROVER  in*er  aSa  de  smfttJIh  ArgEct  Bottles, 

drnpulht,  ijct  -l      without  OiewJng  what  Number,  ^dtqumdam  ftr^ 

Ur*notttow  cellaUntea:     After  VcrdiS  and  intirc  Damages,  Jadg* 

^a^llU  it^'t'  '"^"^  was  ftayed  for  the  Inceitainty. 

vk1«  I  8,^j.  .5.  2/^3,    3  Kcb.  253,  507.  I  Vert.  106-  Style  494^445.  Ante  II.   I  lev.  A 
3C1.   I  Cox.  1/ig.    22^   5  Com.  l>v^'%in  SKjC'   Abr.  27^^ 


* 

•  P.  1^7  *  Afor^  againft  findi. 

SheriflTt bond  T^  E  B  T  upon  Obligation,    conditioned  to  appear 

T^mM^lfi''  ^^  ^^^^^  ^^^  Majcjty  at  Weftminfter,  Wednefday nesti 

]u7opu/^Jft.  ^/^^^  *h^^^  Weeks  of  Eafter,  to  anfwer  Sa/ah  Afly  of  m 

monnjterium  \  Pha  of  Trcfpafsy  cnd  olfo  of  a  Bill  to  bt  exhihifed  dgainfi 

*  uM^^r  "^''f'  ^/m  fcr  loc/.     The  Defendant  pleaded  the  Stnttdte  of  H. 

a  Dill  of  100/.        ,        "^    t     rt  11  1        T«r    •.  r\ 

not  faying         6.  and  fhewed  that  the  Writ  was  to  appear  tfora/fi  i;«- 
whofe  hiii.        mhw  Rege  apud  Weftmonaflerium  ad  refpondend' Sznh 

An!;/72^v'^*''    '^^^y  '^''  ^''''^^''^  Tranfirem(mis,  ac  etiam  htUa  verfus  iffum 
sShow,  pl.%8«  exhibend^  pro  centum  itbris.      The   Plaintiff  demurred, 

and  upon  Argument  the  Court  was  of  Opinion  againft 
him  :  i.  For  that  the  Condition  of  the  Obligation  was 
to  appear  coram  Majeflafe  fua  apud  Weft monaflerium^ 
whereas  it  ought  to  be  coiam  Domino  Rege,  2.  Becaufc 
If  is  not  cxpieiiod  in  the  Condition  at  zvhofe  Bill  he  is  to 
anfwer,  and  it  ought  to  be  a  Bill  ip,^us  Sara  exhilend' ; 
as  it  i:^,  it  does  not  appear  to  whofe  Bill  of  100/.  he  is 
to  aijfwcr- 

Dumvcll 
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Dunwell  and  Wife  againft  Bulloch. 

^  R  O  F  E  R  inter  alia  de  uno  feYramento,  AngUcty  an    Trover  J#/Vr» 
Iron  Range.     Vcrdi6l  for  the  PlaintifiF  and  intirc   ratMntm,  Anf^Ua 
Damages;  and  it  was  moved   in  Arreft  of  Judgment,   naugj^^* 
that  Ferramentum  is  a  Word  too  general ;  for  it  figniHes    i  Vent.  504 
any  Iron  Tool'  what foever.     Sty.    313,  327.     Trv^er  de  Vide  pag.  prty 
qu'jdam  injlrumento  jerreo^  vccaf  a  Pair  of^  Fetters ^  or  a  ' 

Horfe-lpcky  or  a  Brand- Iron,  naught.  And  there  is  a 
proper  Term  in  Latin  for  a  Range ;  for  if  fo  be  he  njeans 
the  Grate,  Gratis  is  Latin  for  it;  if  the  Broach  or  Rock 
upon  which  the  Spit  turns,  Crateuta  or  Cratet^torium  is 
Latin  for  it;   and  Judjgmcnt  was  Raid* 

*  Here  againft  the  Earl  of  Dorfet.  ♦  P   1*78 

DEBT  againft  him  as  Heir  to  his  Father  upon  an   iffoe  in  two 
Obligation.     He   p\c2idcd  riens  ptr  Difcent  f  rater   Counties  tric4 
the   Rcverfioa    of  certain  Lands  in   Herefordjhire  and  ^^    ^^ 
IVorceJlerJhire,  expc6l^ut  upon  the  Life  oi  A.  and  Judg- 
njent  thereupon  againft  him  upon  his  Confelhon  of  AT- 
fcts-     A'  died,  and  now  in  a  Scire  Facias  againft  him 
upon  this  Judgment,  be  pleaded,  that  B»  was  feifed  of  , 
thofc  Lands,  until   C  diffeifed  him  and  infeoffed  his 
Father,  who  dcmifed  ^o   A*^  for   Life:    After  whofe 
Death  B»  entered  and  oufted  him  ;  and  iifue  being,  that 
J5.  did^ot  enter,  it  was  tried  by  a  Jury  of  Herefordjhire, 
apd  Vcrdid  for  the  Plaintiff.     Upon   which    it   was 
moved  in  arreft  of  Judgment  that  this  was  a  Mis-trial, 
for  it  (hould  have  been  tried  by  both  Counties  by  fe- 
veral  Venire'^ ;  for  which  Judgment  was  ftaid  at  Pre*- 
fent. 

Note  it  This  feems  cured  by  Stat,  lijac  which  fays 
where  the  Venue  is  Of  one  Vla'e  where  it  ought  to  be  of  move '^ 
and  does  not  reftraia  it  to  one  Count)r,  fo  that  it  may 
well  extend  where  the  Places  are  in  fcveral  Counties, 
according  to  the  opinion  of  Hale  in  Jennings  and  Haw- 
kins'^ Cafe,  ante  26  &  27  Car.  %,  2.  This  i3**in  Debt 
againft  the  Heir,  wherein  Damages,  which  are  feveral, 

arc 
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• 

ttc  not  to  be  recovered,  but  the  debt  itfelf,  which  is 
intire ;  and  if  his  plea  be  faliified  in  any  part,  tiic  whole 
Debt  muft  be  recovered ;  and  his  Plea  is  fihified  here 
by  a  Jury  of  Bex^fordjhiri^  where  Part  of  tbe  •  I  ahds 
lie>  who  are  proper  J  urors  as  to  that  Part,     ^ugtrc* 

Underweqd  againft  "Saunders. 


^refcription 
for  him  ^ 
fuihmtd'  miiis 
Unfutibut  it 
MantrtQ  Irt- 
liogboroa^. 
X.  qpibuld' 
incertain* 
%  Ke  nom.  le 
manor. 


♦  P.  179 


GA  S  £y  and  declares  that  he  W4S  feifcd  of  fucl^ 
Lands,  and  that  he  and  all  thofe  whofc  Eftate  he 
liB.dy  Jimul  cum  qidhufdam  aliis  tenentibus  ten(  fer  Ccftam 
Curia  de  Manerio  in  JrtlingBorough,  Time  out  of  Miild» 
&f.  have  hsid/olam  fafiuram  in  fuch  a  Clofe,  ftbm  fuch 
a  Time  until  fuch  a  Time;  and  the  Defendant  diAurbed 
him.  The  Defendant  demurred  generally  upon  the 
Declaration,  and  took  thefe  Exceptions,  i.  That  cum 
quthufdam  aliis  teneniihus  is  \incertaiu,  both  as  to  what 
Kind,  and  what  Number  of  Tenants,  a.  De  Mangrio 
in  *  IrtJin^horough  is  alfo  uncertain  what  Manor :  For 
feveral  Manoi-s  may  be  ip  one  Vill,  and  every  Manor 
hath  aparticular  Name:  For  which  Reafons  the  Court 
held  the  Declaration  ill,  and  gave  Judgment  for  the 
Defendant.     Zevinz  Counfel  for  the  Defendant. 


'the  King  againft  Moore. 


InforiDatiohiQ 
B.  R-  upon  the 
fiatute  of  Ph. 
&  Mar.  or  - 
taking  a  wo- 
man out  of  tbe 
cuftody  of  her 
guardian. 
S.  C  3  Keb. 
^0^,715. 


jK^ORMAtlON  for  that  tbe  Defendant  and  others, 
exiJlenUs  above  the  age  of  1 4  ceferunty  one  if.  then  bc- 
injg^a  Virgin  unmarried,  pofleifed  dt  bonis  movitibus,  and 
feifed  of  Lands  of  great  yalue,  out  of  the  Cuftody  of 
het  Mother,  contra  formam  Statuti.  After  Vcrdid  for 
the  King  it  was  moved  in  Arreft  of  Judgment;  i.  That 
it  is  faid  the  Defendants  virere  above  the  Age  of  14.  at 
the  Time  of  the  Caption;  for  etfi^ins  or  oeing  refers  to 
the  Time  of  the  Information,  not  of  the  CaptioD^  as  in 
the  Cafes  of  Forcible  Entry,  e^iRens  Uberum  lenemcnium 
refers  to  the  Time  of  the  Indidment/ not  to  the  Time 
of  the  Etitiy.    S<d  non  alloaOur :  In  thefe  Cafes  the  w 

ifleni 
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ifient*  follows  the  Verb  iffum  diffiijivit  of  fuchand  fuch 
Land  ex^flent  liherum  tenementum ;  and  fo  may  be  his 
freehold  after  thcDiffeidn:  But  here  t he  fjri^^n* precedes 
the  Verb  rr^^nm/y  and  fo  it  is  tied  up,  and  muft  relate  to 
'the  time  of  the  caption,   a.  The  Information  is  poirefle4 
de  rehus  movilibus,  and  it  ought  to  be  mohilibus^  for  there 
is  no  fuch  Word  as  movilibus :  Sed  non  attoai^ur  :  The 
Spiiiii  of  the  Lands  is  fufBcient  without   the  Goods, 
3.  This  Information  lies  not  in  this  Court ;  for  the  Sta- 
tute of  Philip  Bind, Mary  dire6ls  the  Punifhment  to  be 
in  the  S  tar-Chamber  y  or  htiort^jujiices  of  Affize  by  Fine 
and  Impi  ifonment ;  therefore  it  lies  not  in  this  Court 
upon  the  Statute;  and  it  cannot  be  maintained  as  au 
Offence  at  Common  Law,  becaufe  of  the  Conclufion 
contra  for  mam  Statuti  :  Sed  nan  allocatur:  For  though 
the  Statute  appoints  the  Examination  in  the  Star-Cham- 
bery  &c.  yet  there  are  no  Negative  Wordsy  and  therefore 
this  Court  is  not  excluded.     Hereupon  they  gave  Judg- 
ment for  the  King,  and  i^ned  the  Defendant  500/..  and 
comnaitted  him  \\i\  he  paid  it :  And  thus  the  Coubt  in 
Mary  Smith*^  Cafe  i  Cro.  refolved. 

^  Kirbride  againft  Dyke^  #  P.  i8q 

DEBT  upon  an  Obligation  of  aooc/.  to  the  Sheriff  writ  is  toip? 
of  Cumberland,  conditioned  to  appear  before  his  pear^r«« 
Majcft/s  Juftices  of  the  King's  Bench  at  Wejlminpr  ^^,^V 
die  Mfrcurii  fojl  tres  Septimanas  SanSli  Michael*  ad  ref-  Condition  of 
fondend*  Anna  Curwen  vidua  in  flacito  tranfprejfxonis y  ac  ,^«  Sheriff's 
etiam  Ulla  iffius  Annae  againft  thjC  Defendant  fro  thille  ^^^  before 
libris.    The  Defendant  pleaded  the  Statute  of  H.  6.  his  'Majcfty's 
and  fhewed  the  Writ  was  to  appear  Domino  Rege  afud  ^^^^^^ 
Wejlmonajleriumy  f^c.  and  that  the  obligation  was  given  ^^^  mftminfter^ 
for  pafe  and  Favour.     The  plajntitf  demurred,  and  good. 
now  it  was  argued  for  the  Defendant,  that  the  Obli-  ^i^^y;!^* 
gation  waa  void^  not  being  made  according  to  the  Writ,  ^  lhow.pl, 
which  is  to  appear  coram  Domino  RegCy  whereas  the  s8- 
Pbligation  is  to  appear  coram  Juflidariis  Domini  Regis 
de  Banco  Regis.     To  which  it  was  anfwcred,  that  the 
Sutute  was  made  only  to  prevent  extortion  and  Op- 
p]:effiQn  by  the  Sheriff,  afid  pot  to  tie  the  Sheriff  up  to     . 
'  -  Strifilfief^  ^ 
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Striflnefs  d'f  Forms,  fo  long  as  the  Thing  be  fittisficd 
"^  in  Subftance;  and   that  Vnovds  in  Deeds  ox  OUigatitna 

are  to  be  taken  according  to  common  Parlance,  as  in 
Cro.  a  Submiffinn  to  an  Award,  fo  that  it  be  made  be- 
fore .the  firft  Day  of  the  1  crm,  and  the  Award   was 
made  after  the  Ejfoiny  but  before  the  quarto  die  foft^  and 
good  ;  for  in  vulgar  Acceptance  ih^  quarto  diefojt  is  the 
ffril  Day  of  the  Term :  So  here,  coram  DonC  hefn*  apud 
JVeJlmon    is  in   common  Parlance  before  his  My^/y* 
Jujlices  of  the  King*s  Bench  fl*  Wcftminller;  and  ali  one. 
And  if  the  Party  had  pleaded  comparmt  ad  diem  coram 
tDomino  Rege  afud  WeJimofC  fecutuT  exigen  brevis,  it  bad 
been   fufficient.     And   z  Cro.  286.   FiUiers   Sheriff   of 
Lei.efter  againft  }fn/IingSy  Niceties  arc  not  t^  be  favoared 
in  Sherififs  Bonds  fo  long  a^  they  contain  fucb  Certain- 
ty that  the  Defendant  may  know  where  to  appear: 
Upon  the  View  of  which  Cafe  of  Cro.  the  Court  was 
of  opinion  and  gave  Judgment  for  the   Plaintiff:    But 
the  Matter  being  formerly  moved  in  Hale's  Time,  and 
he  then  doubting,   the   Defendant   brought  a  Writ  of 
Error  in  the  Exchequer-Chamber y  where  HilL  z8  and  29 
*  P.  181     ^*  ^^s   argued   again,  *  and  moft  part  of  the  Judges 
were  for   aflfirming  the   Judgment,     ^ut  North  Chief 
Juftice  de  Com.  Banc,  being  ftrongly  againft  it,  the  C^fe 
was  thereupon  adjourned  till  Pafch.  f>rOx\     Levinz  for 
the  Plaintiff  in  the  Action. 


Bull  againft  Knigh*. 


{tDlth*s  Forge, 
to  pay  Chim 


TR  E  S  PA  S  S  for  taking  Yyis  Goods,  and  upoq 
Non  Culf.  the  Jury  found  a  fpecial  Verdift,  and 

nora"mowikg    ^^^^^'^^  ^^^  Statute  of  Chimney-Money,  which  docs 
houfe.    ^         enaft.  That  for  every  Fire-hcarih  fhall  be  paid  is.  fer 
Annumy   Provifoy  That  the  Aft  ftiall  not  extend  to  any 
Blowing'houfe,  Stamp  or  Kiln.  And  that  the   Plaintiff 
^  had  a  Smith's  FonrCy  which  cannot  be  ufed  without  Bel- 

lows to  blow  the  Fire ;  and  becaufe  the  Plaintiff  would 
not  pay  2s.  for  it,  the  Defendant  Colleftor  of  the 
Chimney-money y  took  the  Goods  as  a  Diftrefk  for  the  2x. 
&yf,  t^c.    Ahd  upon  Argument  by  the  King's  Coun- 

fel 
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fel  for  the  Defendant*  no  one  appearing  for  the  Plain- 
tiff, judgment  was  given  for  the  Defendant,  for  a  Blorv^ 
ifig'houje  is  a  Houfe  where  Iron,  Lead,  c)r  Tin  is  cait 
or  melted,  to  whicb  the  Frovijo  extends,  but  not  to  a 
Smith's  FoTge.  / 


■■V 
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Abram  agaiuft  Cunningham 

EJECTMENT  ;   wherein   upon   I\on   Cvlf.   and    a   Ordinary 
fpecial  Verdift,  the   Cafe  was  :  David  Cumii/i^-   grants  Admi- 
ham  being  poffeifed  of  an  Interejfe  Termini  for  :iO  Years  ^he^"there  ia 
to  commence  in  167 1^  made  his  Will;  and  made  ano- -a  will  and 
thcr  David  Cunningham  his  Executor,  and  died  in  16 ^q»   Execmors, but 
JD«;/rf  the  Executor,  8  Qaobti-,  1661,  made  his  Will,  voXindnoJ* 
and  Nini an  Cunningham  and  Andrew  Hays  hi 5  Executors,  made  good  by 
and  11;  September^  1665,  died,  having  proved  the  Will  the  Executory 
of  the  nrft  David.     Ihe  Urdinaty  not  having  notice  of  afterward*, 
the  ilfl^  Will   14  Feh.  1665,  granted  ,AdminiftratIon  ^^  s.  c.  1  Vent. 
bonis  nan  of  the  fir  ft  Davidy  non  admi'tjlratis  by  tl)c  fe-    ^f^^.'^    g  ,, 
cond  David  to  Bradhorne  a  Creditor  ot  the  firit  Uavid^   41,  301. 
*no  Probat  being  ;nacle  of  the  Will  of  the  fecond  David.   »  ^*«^*  3'4- 
21  0<fifoi.  1671.  f/tfj'J  the  furviving  Executor  renounced   2Mod/i*i6, 
the  Will   of  the  fecond   David  before  the  Ordinary,   147. 
whereby  the  firft  David  died  intcflate.     i  March,  167'Z.  \  ^*^*  ^^s- 

JSradborne   th.6.  13. 


s 

on 
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SraHorus  for  loooL  affigned  the  Term  to  Lovelace,  it 
FA*  '673.     Bradborne  iiras  fued  by  Citation  to  repeal 
'  the  Adminiftration  commiued  to  bim,  and  ibe  13th  of 
February ^  i673>  the  Adminiftration  was  repealed  aii4 
committed  to  Cunningham  the  Defendant^  who.  entered^ 
upon  whom  Lovelace  re-entered,  and  made  the  Leafe  to 
the  Plaintiff,  whereupon  the  A6tion  is  brought.     Aad 
whether  the  Plaintiff   or  Defendant   hath  the   better 
,        Title?  was  the  Queftion,  which  was  argued  by  Saunders 
for  the  Plaintiff;  and   two   things  were  admitted  by 
him ;   i.  That  where  an  Executor  is  in-^'Fjfe,  who  after 
♦  P.  183    proves  the  Will,  Adminiftration  granted    in  the  meaa 
time>  witiiout  Notice  of  the  Will,  and  all  mean  A&s 
^one  by  fuch  an  Adminiftrator  are  voidj  according  to 
Grey  sir  Gok  and  Fox\  Cafe,  flozt/d.  Com,     2.  \\'here  Ad- 
miniftration is  gi  anted  to  one  who  difpofes  of  Goods^ 
and  his  Adminiftration  is  repealed  afterwards  by  Cita- 
tion, 2Li  here  ;  all  mean  A6ls  done  by  him  are  good,  as 
Packman's  Cafe,  6  Co^     But  thirdly,  he  faid    this   is  a 
middle  Cafe,  for  here  is  an  Executor  in  Ejfe  and  a  Will 
at   the  time  of  Adminiftration  granted.     But  the  Ex- 
ecutor renouncing  afterwards,  efpecially   before  the 
grant  to  'Louslace,  hath   made  that  good  ah  initio^  and 
.  confequently  the  Sale  of  the  Term  alfo;  although  the 
Adminiftration  be  afterwards  repealed  upon  the  Cita- 
tion.'   Levinz  anfwercd,  that  the  Grant  of  Adminiftra- 
tion, <here  being  aii  Executor  in  R(f^i  was  utterly  void, 
and  not  voidable,  and  fo  could  not  be  made  good  by 
the  Renunciation,  and  this  for  two  Caufes :   i.  Where 
there   is  a  Will  and  Executor  in   Efffy  the  Ordinaiy 
hath  no  Power  to  commit  Adminiftration,  but  as  he  ia 
enabled  by  the  Statutes  of  the  Realm,  9  Co*  Henjloe*^ 
Cafe.     Now  the  Statute  of  the  31  Ed.  ^.  11.  is,  that 
^vhe^e  a  man  dies  intcftate,  the  Ordinary  fhall  commit 
Ovr.  44;  Adminifhation  to  his   next  Friends.      The  Ordiuary 

Ci|.Ei-  92.       ^^^^  j^^^jj  jjQ  Power  by  this  Statute  till  the  Party'  dica 

MO.  «72,  S73.  inteftate,  which  was  not  in  this  Cafe  till  the  Executor 

iLeon.  JSSi  had  refufed-     And  the  Statute  of  21  H>  8.  5.  is  m^one 

i^Oo.  28.  plain  ;  for  that  is  in  cafe  any  Ferfon  die  iniejlate^  or  tha 

1  Sal.  s  I  B^'  Executors  refufe,  then  the  Ordinary JJiall  commit  Admrnif" 

Kcp;45^-  tration*     When  then  fhall  he  commit?  When  the  Ex- 

\  Vent,  atst  ccutor  rcfufes.     By  the  death  of  the  Teftatot  the  Exe- 

iS5.  ^     cuto^ 
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CutOT  hath  immediately  the  property  of  the  Goods  in 
him,  and  may  either  grant  or  releafe  before  Probate, 
though  he  cannot  maintain  an  Action,  5  Co.  Middleton'% 
Cafe.  How  then  can  the  Ordinary  veft  the  Property 
in  another  by  granting  him  Adminiflration  ?  For  there 
cannot  be  two  fevcral  Properties  in  feveral  Perfons  in 
the  fame  Thing.  Suppofe  the  Executor  fell  to  one,  . 
and  the  Adminiftrator  to  another,  and  afterwards  the 
Executor  refufe,  which  of  the  two  Vendees  fhould 
have  the  Goods  fold  ?  Doubtlefs  the  Vendee  of  the 
Executor.  3dly,  if  the  Adminiftration  was  void  ah  in^ 
itioj  no  fubfequent  Matter  could  make  it  good ;  for 
Things  voidable  may  be  made  good  by  Matters  fubfe- 
quent, but  things  void  cannot;  Co.  Zj«.  215.  a.  3  Co. 
64.  b.  Dyer,  339,  240  I  Co*  62.*  Bifhop  makes  a  Leafe 
for  four  *  Lives,  one  of  which  determines  in  the  Life  ^  n^  p^  jg^ 
the  BilTiop,  yet  the  Leafe  is  not  made  good  as  to  the  *       * 

Succeffor.  The  Court  were  ftrongly  of  Opinion  for 
the  Defendant,  that  the  adminiftration  was  void  at  firft, 
and  was  not  made  good  by  the  Renunciation  of  the  Ex- 
ecutor \  and  therefore  the  Sale  by  the  Adminiftrator, 
though  made  after  the  Renunciation  was  void,  and 
gave  Rule  for  Judgment  for  the  Defendant,  niji  caufa 
before  the  end  of  tliis  Term.  But  after  upon  the  Im- 
portunity of  Femberton  to  be  heard  to  this  Point  the 
next  Term  they  gave  him  Leave  accordingly.  But  he 
not  arguing  it  next  Term,  the  Rule  was.  made  a^)folute, 
and  Judgment  given  for  the  Defendant. 


% 


Hi^pjly  aga^nft  Tuche. 

ER  R  O  R  of  a  Judgment  in  Newberry  Court ;  and  jodi:e  of  an 

it  was  aiTigncd,  that  the  Mayor  who  was   Judge  inferior  court 

ttcrehad  not  taken  the  Oath  and  Sacrament  according  \^l  oath!^?. 

to  Stat-  25  Car*  2.  for  which  his  C>ffice  was  void  before  according  to  ' 

the  Judgment  given,  apd  fo  the  Matter  coram  non  Ju-  Sta^  ^5  c«r. 

dice.     To  which  it  was  anfwered,  that  this  is  not  Mat-  jadgm»Vjs*' 

ter  aflignable,  being  contrary  to  the  Record,  whereby  not  void,  and 

he  is  taken  and  admitted  to  be  Judge,  2  Cro.  359.     3  cannot  bear. 

Pro.  32iO-  '  Alfo  though  the  Statute  make  the  OflBce  ;'B™*^'^ 

81.    s  Keb.  606,  665,  68s5,  721.     3  Blac.  Abr.  4;i.  '  Vo^.%^%, 

void. 
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void,  yet  that  15  only  quoa'i  himfclf,  to  fubjcA  hira  to 
a  Fine  for  me^ldling  in  the  OfiBcc;  not  ^/(mm/ St  range  rs^ 
who  mav  not  know  whether  he  had  taken  tbeOatlis  or 
not,,  to  make  his  Judgments,  void  to  their  Prejudice: 
Farther  it  was  faid,  that  he  is  ^  fa^Flo  a  Judge,  which 
is  fufficient ;  as  if  a  Steward  cU  JaHo  admits  a  Copy- 
holder, the  AdmilTion  is  good,  though  he  was  not  di 
jure  Steward.  But  to  this  it  was  replied,  that  the  Sta- 
tute in  making  the  Office  vfAd  makes  it  void  to  all  pur- 
pofc's  touching  the  Jurifdiclion,  and  then  this  Mattn" 
is  ailignable,  though  contrary  to  the  Record.  2  Roll. 
';^I.  Of  which  Opinion  was  the  Court  now,  and  rc- 
Tnfed  the  Judgment.  But  afterward  HilL  33  £^31  Car, 
2.  inUr  Devhi/t^  and  ycnningSy  whirh  is  entered  Pajch. 
30  Car.  2«  B>  R'  RoU  391.  it  was  adjudged  contra. 


m  ^  i%c  ^Ajiry  againft  Ballard. 

hy  a  Leafe  of  'T*^  OVER,  upon  Non  Gulp,  a^d  a  fpecial  Verdi<S, 

Land  and  -*•    the  Cafc  wa-:,  One  feifed   of  Land  wherein  were 

Mines,  where-  fome  Minjs  open,  and  fome   not  open,  by   Indenture 

open  and  ^        dcmifcd  the  Lands  and  Mines  theiein  to  the  Defendant, 

iomc  not,         who  opened  a  new  Coal  Mine^  not  opci;  before,  and 

thofeopen        there  dug  th<?  Coals  for  which  the  Aftion  is  brought; 

s.*c.*a  Jon.      ^^^  wh  jtlicr  in  this  Cafe  by  the  Demife  Lands  and  Mines 

^i.  •  he  could  open  new  Mines^  or  not  ?  was  the  Quedion. 

3  !5^^V^*^^^      For  the  Plaintiff  it  was  faid,  that  he  could  not,  and 

Jfc"!'  ^  '' '    *    Co.  Lit.  54.  b.  cited  :  A  Leafe  of  Lands  and   Alines^ 

VidePiowd.      fome  open,  and  fome  not ;  thofe  only  which  are  open 

Cafe  of  Mine*,  p^fg^    b^ing  fufficient  to  fatisfy  the   Words,  and   the 

LclTee  cannot  open  new  Mines  ;  So  if  a  Man  demife 

lyand  and  Timber^  the  Leffee  is  not  impowered   to  fell 

Timber,    i  r  Co.  Liford's  Cafe.     By  fuch  general  Word« 

Lcffces  fhail  not  have  power  to  commit  Wafte;  where 

it  is  intended  to   invcft'him  with   fuch  Power,  there 

ought   to  be  exprefs  Words  in  the  Grant  to  that  pur- 

pofe,  as  in  tliis  Ca/e,   Mines  v-pen  or  not  of  en:  For  the 

Defendant  it  was  anfwered  and  agreed,  that  Co*  Lit.  54 

y.  is,  as  was  cited ;  but  to  warrant  his  Opinion  he  cites 

Saunders's  Cafe y  5  Co.  which  docs  not  warrant  it;  for 

^  there 
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there  it  is  exprcfsly  faid,  that  by  a  Leafc  of  Land 
Mines  of  en  will  paf§,  not  that  by  a  Lcafe  of  Land  and 
Mines y  Mines  not  ofen  will  not  pafs;  and  if  by  a  Lcafe 
of  Land  only  Mines  open  pafs,  and  by  a  Leafe  of  Land 
and  Alines  Mines  not  open  do  not  pals^i^the  Word  Mines 
will  lignify  nothing  in  the  Cafe ;  for  by  a  Leafe  of  Lafid 
and  Mines  nothing  but  the  Laud  Mines  open  pafs,  aqd 
fo  they  wouid  by  a  Leafe  of  the  Lands  only  :  This 
then  iionly  the  Opinion  of  Coke  in  his  Comment  upon 
LittUtony  not  warranted  by.  Saunders's  Cafey  nor  any 
other  ;  for  all  the  former  Books  fay,  that  by  a  Leafe 
of  Land  ancj  Mines  the  Alines  pals,  not  making  any 
difliniiion,  whether  open  or  not  open.  But  the  Court 
held,  that  by  the  Words  Land  and  Alines^  there  being 
Mines  open  at  the  time  of  the  Demife,  no  Aiines  pa  fa 
but "thofe  open,  and  gave  Judgment  for  the  Plaintiff. 
Simp/on  and  Pemberion  for  the  Plain^if  *  Levhiz  for  the 
Defendant. 


^Wife  againft  Creche.  *  P.  186 

APROHIB/TION  wais  prayed  this  Term  to  (lay  a  Rrpilrofthe 
Suit  in  the  Spiritual  Court  by  the  Churchwardens   ^"^^Cliapcl 
o^  Adderbury  in  Com.  Oxon.  againft   the  Inhabitants  of  exempt  from 
Bodecuty  a  Village  within  the  Parifh  of  Adderburyy  for   Repair  of  the 
Repair   of  the  Parifh  ilhwich  i   juggeJH^gy    thai   they   ^^^^^^j"^' 
have  a  Chapel  Parochial  and  Rights  Parochia\,  and   791,809. 
ratione  inde  have  time  out   of  mind   been    difcharged    Ante  loa,  163. 
from  repairing  the  Parifh-Church.  The  Court  granted   J^^^Vo^sl*^, 
a  Prohibition^  but  ordered  the  Plaintiff  to  declare  there-   829! 
upon,  that  the  Matter  might  come  judicially  in  Debate,   1  Jo^Sp. 
whether  fuch  Cuftom  be  good  or  not  ?  Accordingly  tiie   ^  Mod.\"6. 
Plaintifl' declared,  that  time  out  of  mind  they  have  had 
in  Bodecut  a  Chapel  Parochial,  or  Church  oi  Bode  cut 
infra  Par cchi am  de  Adderbury ;    in  which    time  out  of 
mind  there  has  been  a  Body  of  a  Church,  a  Chancel, 
Campana  <^  omnia  ala  parochialia   trophaay  and   divine 
Service  and  Sacraments,  and  a  diftin6\  Perambulation 
for  Bodecuty  feparate  from  that  of  Adderburyy  and  that 
the  Inhabitants  of  Bcdecut  never  go  to  the  Church  of 

Adderbury 


1».  i87 


mi.  zi&zg  Car.  II.  inB,  R. 

a 

Adderbury^  nor  have  Scats  there,  and  tha<  the  Inhabi- 
tants of   Bodicut  have  diftinft   Churchwardens,    and 
make  no  other  Ufe  of  the  Church  6t  Church-yard  of 
Addirhuryf  niji  tantum  fro  fepulturai  and  that  time  out 
of  mind  they  have  repaired  their  Parochial  Chapel  or 
Church  of  Bodecut,  and  the  Inhabitants  of  Adderhury 
have  been  freed  and  exempt  from  this  Charge,  and 
tatione  indc  time  out  of  mind  they  have  been  freed  and 
difcharged  from  repairing  the  Church  of  Addirbury, 
and  yet  the  Defendants  libel  againft  them  to  repair  the 
Church  of  Adderhury.    Upon  this  the  Defendant  de- 
murred, and  for  the  Plaintiff  it  was  faid,  that  a  gene-* 
'Xal  Prefcription  without  Canfe  to  exempt  from  Repair 
"^  of  the  Parifli  Church  is  not*  good,  for  every  Farilh- 
ioner  h  liable  thereto  of  common  right.    2.  The  Caufe 
her^  ;  fciL  the  Repair  of  their  own  Parochial  Chapel 
is  not  a  fafficiem  Caufe  of  Difcharge ;  for  it  is  for  their 
own  EaiV,  and  therefore  cannot  difcharge  them  firoai  a 
Duty  to  which  they  are  liable  of  common  Right :  But 
if  they  had  prefcvibcd  to  be  difcharged  upon  paying  fo 
much  towards  the  Repair  of  the  Parifh  Church,  or  the 
^alls  of  the  Church-Yard,  that  might  be  good,  as 
1   Rolk,  29c.     Hob.   166.      Thirdly,  this  Cuftom,  if 
there  be  fuch  a  CuRom,  might  have  been  pleaded  "*  in 
the  Spiritual  Court,  and  there  tried,  being  Matter  Bc- 
clefiaftical,  and  triable  there  by  the  exprefs  wdrds  of  the 
Statute  de  circwnfftBe  a^atis^  fell,  de  Ecclejia  difcooferta 
vel  Cendterio  nqn  claufo  non  jacet  frohihitio  :  But  for  the 
Dcftncfant  it  was  anfwered ;  firft,  'Tis  true  a  general- 
Prefcription  to  be  discharged  from  the  Repair  of  the 
Parifh  Church  is  not  good  without  fome  reafooable 
Caufe,  no  more  than  a  general   Prefcription  of  Dif- 
charge from  Repair  of  the  Highway^  quia  bonum  fub^ 
licum.     But  2.   Here  is  a  good  Caufe  of  Difcharge  for 
want  of  Seats  in  the  Parochial  Church  and  not  going 
there  niJi  adjifeliend^f  and  thjs  might  have  a  reafonable 
Commencement :    For  inftance,    ,the   Mother-Church 
might  become  too  fmall  for  the  People,  and  the  People 
too  numerous  for  the  Mother-Church  by  the  incieafe 
of  new  Buildrngs  and  Inhabitants  in  the  Village  ;  and 
it  might  be  agreed,  that  the  Inhabitatits  of  the  Village 
fhould  build  them  a  Chapel,  and  no  longer  overthrow 
the  Mother-Church ;  but  fhould  repair  and* find  Seats, 

Bells, 
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B^lUj  tic.  in  theitown  proper  Chapel :  And  this  hath 
been  allowed  »  good  Conlidcration  of  being  exempt 
from  the  Repair  of  the  Mother-Church  ;  as  in  2  Rolh 
219.  the  fame  Cafe  before  citqd  on  the  other  Side,  and 
Hob.  67.  Where  it  appears  the  ConfuUation  in  the  Cafe 
oiChafil-Bromwich  was  notgranted  becaufe  the  Ciiftom 
was  void,  but  becaufe  the  fuggeOion  was  falfe ;  and 
tiob.  himfelf  in  the  End  of  the  Cafe  fays,  if  fuch  a  Cuf- 
torn  had  been  alledged,  a  Prohibition  had  lain,  and  fo 
it  was  refolv-ed  in  this  Court  inter  Palfry  &  Brown, 
Pa/ck.  26  Car.  2.  JS.  R.  To  the  third  Obje61ion  ;  it  is 
true,  the  Repair  of  Churches  is  cxprefsly  within  the 
Statute  de  circumfpcSleagatis ;  but  when  *  Cuftom  conje$ 
in  Difpute,  the  Cuftom  is  temporal,  and  muft  be  tried 
in  the  Temporal  Courts,",  becaufe  their  Law  and  the 
Common  Law  differ  in  the  very  effence  of  Cuftoms.  So^ 
Tithei  and  a  Modus  decimandi  are  within  the  Words  of 
the  fame  Statute ;  JciL  Dectmisy  Jive  gonfuetisy  where 
Deciniis  confueiis  ejl  modus  decimandi  \  Co.  2  Injl.  490. 
And  for  this  Rcafon  a  Modus  decimandi  is  fuable  there  ; 
but  yet  if  the  Modus  be  denied,  or  another  Modus  ihtvQ 
pleaded,  a  Prohibition  lies;  2  Roll.  293-  Het-  138,^  3 
BuIJl.  241-  and  of  this  Opinion  was  the  Court;  Mich. 
26-  when  this  Cafe  was  argued  upon  the  Prohibition, 
fcil'  that  a  Prohibition  lay,  and  advifcd  the  Defendant's 
Counfcl  to  take  iiTue  upon  the  Cuftom;  to  which  Pur- 
pofethey  gave  him  time  to  talk  with  his  Client.  Holt 
jun.  for  the  Plaintiff,  Levinz  for  the  Defendant, 
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ASSUMPSIT  for  too/,  for  Wares  fold  by  the  Plain-  sdrviving 

tiff,    and    one   Witty  whom  the  Plaintiff  furvived.  Joint«Mer- 

The  Defendant  pleaded  in  Abatement,  that  the  Pla?n-  f^onJ^^ 

tiff  and  Witty  were  Joint-Merchants,  and  that  per  legem  survivor ; 

mercatoriam  there  is   no  Survivorfliip  inter  MercatoreSy  "^j^^ht. 

and    that  TFitty  made  fuch  a  one  his  Executor,  who  ^^^^  '  ^^'' 

adminiftercd,  and  is  ftill  alive,  not  Party  to  the  Suit.  Ante  in. 

Port.  228. 
«  Saiin-  116.117.     I  Vent.   167,  297.    «  Vent.  a88,  apr.    z  Leon*    i».     i  Bulft.  i6» 
Styl.  156,  20s,  298.    Hob.  198.     I  Lev.  15.     2  Lev-  27,  228.    3  Lev.  258,  351  354.  $6%, 
X  Roll.  Abr.  31.  Z.  9,  12,  561.     I  Dav.  5*  ^»  7*    *  Daav.  498.    3  Mod.  321.    l  Salk,  iQt 
X  Salk.  4«3»  436,  440,  444- 

The 
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The  Plaintiff  demurred,  and  upon  confidrration  of  ^ 
Lit.  172,  i8z»  -F.  N-  B.  172.  e.  it  was  refolved  by  the 
whole  Court,  that  the' Action  fhould  abate. 


P.  1I9 


*  Terniino  PafcUae, 


ANNO 


2()  Car.  II.  in  Banco  Regis. 


Norden  againft  Levit. 


7«ciitorhav-  ^ClRE  Facias  upon  a  Judgment  againf^  the  Defendant 
ingan  Aaion  IS  allcdgcd,  that  he  had  wafted  the  Goods  and  dif- 
f>^  ^^oyvin  pofed  and  converted  them  to  his  own  Ufe  ;  and  upon 
TelUtor  c*>in-  I^ue  fion  devaftavit^  vendidit  feu  in  ufum  froprium  con-' 
pounds  It  by  veriity  2l  fpecial  Verdi  ft  was  founds  that  A.  was  liable 
^«'vra"  ^^f  f  ^^  ^^  Action  of  Trover  to  the  Defendant  for  Goods  of 
milch^at  a  Ui-  the  Inteftate;  and  that  after  an  A«Siion  brodght  the  Dc- 
ture  day,  this  fendant  and  A.  cam'e  to  an  Agreement  by  Articles,  that 
isaconvcrnoa  the  Defendant  fhould  difcharge  ^.'ard  that  ^,  fhould 
bis  hands  be-  pay  him  fuch  a  Sum  at  a  tuturc  Day  n()t  yet  come,  tf 
fore  payment,   /i  y^     And  it  was  argued  by  Eyre  for  the  Plaintiff, 

615. 69if  ^6,  ^^^'  ^'^c  »^^"«  »s  ^^^^^  ^^^  '^^  Plaintiff;  -for  the  Defen- 
^r.  dant    by  accepting  a  new  fecurity  for  payment  of  the 

Vid.  1  Danv.    Money  to  himfelf  hath  extinguiflied  the  old  Right;  as 

2^1  •  pi*  3o* 

Vide  6  Mod-  g^    Vide  atite  40,  110,  133.     1  Lev.  147,  245  ^55,  ^<'  '*•    a  Show.  5& 

56.     I  Saund.  30  ?•     4  Saund4  4o3. 

♦  if 
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if  he  bad  tokexi  an  Obligation  for  a  Debt  dae  hy  Con- 

tra6):,  and  therefore  he  hath  made  bixnfelf  liable  0d  v#- 

hratn^  thoogh  he  kath  not  received  the  Money ;  for  the 

new  fecurity  is  qua/i  a  paymont  to  htm,    ITihi.  io<     It 

was  anfwered  by  PoUntJeriy  that  this  cannot  be  a  Dtwff^ 

tfruitj  for  here  is  no  Hurt  done  by  him ;  he  hath  only 

taken  the  beft  means  that  could  be  to  fecare  the  £ftate; 

and   this  is  not  like  the  C  afe  of  an  Obligation  taken 

for  a  Sum  due  by  fimple  Contra<S^ ;  for  these  is  a  Debt 

certain,  but  Ixere  only  Damages  woj-e  to  be  recovered, 

according  to  the  difcretion  of  tiie  Jmy,  which  are  now 

afcertained  by  the  Articles^  hut  are  noK  Aflets  in  his 

hands  until  the  money  received.     CurtA,  This  is  not  a 

*  Devajlavif.    But  by  Sir  Thomas  Jones  fuftice,  Thb     *  P-  19^ 

is  a  difpofal  and  a  conveiiion  to  his  own  ufe,  by  Rea-  * 

fon  of  the  new  Security^  whereby  he'  had  difchareed 

the  antient  Right  to  the  Goods,  and  fo  it  is  quafi  a  lale 

of  them,  and  they  are  Aifets  prefently,  though  by  his 

own  A&,  the  Mt>n«y  is  riot  payable  OBtill  a  future  Day* 

Some  of  the  other  Jaftices  feemed  to  incline  to  this,  tf 

adfaurnatur;  but  afterwards  next  Term  all  the  Judges 

agreed  that  it  was  a  difpolitioni  and  Judgment  was 

given  for  the  Plaintiff'  by  the  whole  Courts 


Granwdl  agaiaft  Sibly. 

2)^i?r  againftthe  Defendant  as  Executrix  of  her  JSJ^^rfct/llSd 
Hulband;  the  Defendant  im^ri!r^,  and  then  pleads  thea  pleads  ia 
ASiio  nan,  becaufe  her  Hulband  died  inteftate,  and  Ad-  *£,..**  ^*  *• 
miniftration  was  committed  to  her  ab/fue,  hoc  that  (he  Is  Hod'nit  k!S^' 
Executrix,   or  eVer  adminiftered  as  JSxectnrix;    upon  cutor-.ThisU 
which  the  Plaintiff  demurred.     And  it  was  faid  for  the  ^eit' Vn^*** 
Plaintiff,  that  his^  Plea  is  nO  more  than  Mifnomir^  ^tuf^ 
which  goes  only  in  Abatement,  and  therefore  cannot   aaashtaftw 
be  pleaded  after  general  Imparlance,  and  it  is  not  like  S^^J^Jici"*' 
the  Plea  ne  ungues  Executor ^  which  wholly  eflranges  the  Ex  TeiU*. 
Tcftator;  for  here  Ihe  admits  herf  elf  liable  to  the  A^-  ♦*??»  ^- 
tion,  but  in  another  Manner, /aV.  as  Admlnlftratrix.  criSr/iT' 
To  which  it  was  anfwered  for  the  Defendant,  that  Poft  19;. 
though  this  Plea  does  not  go  to  the  Rhht  of  the  Aetton^  ^^^ll  ^^^ 

^^•"-  W  Jtt    140.    Cro. 

^ac  %s^,  %i^ 
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yet  it  goci  to  tlie  AStiem.cftkt  Wrh^  ms  Rdi^mfs  Otft^  5 
Co.  and  this  will  bar  the  PlaintifF  ever  to  cbaige  the 
Dcfendaat  as  Exeeultixj  and  fo  it  is  more  than  a  Pica 
in  Abatement,  though  it  be  no  bar  to  'the  Right  itfel^ 
when  the  Plaintiff  chaises  the  Defendant  as  Admdtdjhr^ 
triif.  But  fer  Curiam^  This  Plea  is  onlj  in  AbmUme^, 
and  therefore  cannot,  as  it  is  in  this  Cafc^  be  pkadcd 
after  general  Imparlance ;  upon  which  thcj  gave  Jndg^ 
ment  for  the  Plaintiff.  Similt  Cafus  &  /iwdk  Juiiaxm 
eadem  iemfare  inter  Hawly  €<  Sibly.  Martin  StmtAofe 
Attorney,  and  Levinx  Counfel  for  the  Plmntiff,  jaas- 
ders  Counfel  ibr  the  Defendant. 


^P.  jpr  ^  Faga  againft  Vofiku. 

r>eWfeio*  TT*  JECTMENT  upon  Nan  Culp.  was  tried  at 
hTex!!'!"*  H/  B»r,  and  upon  a  fpccial  Verdid  the  Cafe  was, 
8«C8aoV*  Mrotan  being  feifed  of  Lands  devifed  them  to  Vofcm 
**•  ••  during  his  exile.    Andifttjhall  fUa/e  God  to  report  him 

I  mSL'HI'  ^^  ^'^  Country,  or  if  he  Hie,  then  he  devifcd  them  totheUf- 
I  Jpa.  73.  for  of  the  Plaintiff.  Vojcius  was  a  Dutchman  and  had  1 
?J^*^  Penfion  from  the  States,  but  upon  fome  difpleafure  the 

'^  States  deprived  him  of  his  Etnployment  and  of  his 

Penfion,  and  gave  them  to  another,  whereupon  he 
voluntarily  left  the  Country,  and  c^me  and  lived  here, 
with  Brown,  who  had  been  his  Acquaintance  beyond 
Sea*  After  his  coming  hither  a  War  happened  be-  , 
tween  the  Dutch  and  the  Engltjh,  %nd  afterwards  a 
Peace  was  concluded  between  the  two  Nations,  yet 
Fofcius  ftill  continued  here.  And  whether  the  Efiate 
of  Vofcius  be  determined,  or  continues  ?  was  tHe  Qgrf" 
tion.  Argued  this  Term  and  Trin.  frox*  by  Holt  jun. 
and  Maynard  King's  Serjeant  for  the  Defendant ;  and 
by  yenes  Attorney  General  and  Pemherton  King's  Ser^ 
'  jeant  for  the  Plaintiff*  And  for  the  Plaintiff  it  was 
*2tef^  Yaid,  I.  That  exile  is  either  hj  Rejlratnt,  as  when  tJMS 
•  '^*  States  of  the  Country  forbid  or  make  it  penal  for  the 
Party  to  return,  which  is  not  in  this  Cafc-^  Or  a-  Vo- 
luntary, where  the  Party  leaves  his  Country  upon  Dif- 
i'uft,  but  may  return  again  at  his  pleafure*  Now  th» 
econd  cannot  be  the  JBxile  Brown  meant^  becaufc  of 

thcfc 
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thcfe  Words,  if  it/hallfkafe  God  Vofcius  be  re/tored; 
aad   therefore  the  £xile  Brown  Intended  was  not  fu(;h 
as   depended  upon   the  pleafure  of   Vofcius;    but  he 
meant,  that  when  be  could  return  to  his  Countiy  with 
fafcry,   which  could  not  be  done  (during  the  War)  his 
Eftate  fhould  determine ;  and  though  the  War  was  not 
the  Caufe  why  he  left  his  Country,  yet  it  was  the  Caufe 
"why  he  could  not  return  ;  and  now.  when  he  may  re- 
turn, and  does  not  return,  equum  eft  as  if  heihad  re* 
turned  ;  fo  is  the  15  /f.  ^.  i.   Annuity  granted  until  he 
be  promoted,  ofiFer  of  Promotion  and  fefufal  (hall  de- 
termine the  Annuity.    On  the  o^her  fide,  thofe  for  the 
Defendant  agreed  the  Diftin3\on  of  Sxiie  voluntary y  or 
coercive  ;  Calvin  s  Dii^ionary,  verbo  E^ilium.  Plutarch  in     • 
the  Life  of  Marius  *  fays,  that  he  went  into  voluntary     ♦  p^  Iqj 
Exile.     One  who  abandons  his  Country  upon  its  dtir 
pleafure  at  him  is  in  Exile :  Here  Vofcius*%  Penfion  and 
Office  were  taken  from  him  by  the  States,  and  given  to 
another;  and  in  our  Law  it  is  Exile  i;f  hominibus  to  im- 
poYcrifh  the  Tenants;  here  Vofcius  is  imp«veriihed  by 
taking  away  his  Peniion.  ^.  The  War  does  not  concern 
bim  :   He  came  here  before  the  War,  and  he  might  have 
retui-ned  before  the  War.     3.  If  there  be  no  £xile/in 
the  Cafe,  then  is  the  Eftate  of  Vofcius  an  abfolute  £{-  ^ 

tate  for  Life,  for  the  Exile  is  not  a  Condition  prece* 
dent,  but  fubfequent ;  which  was  denied  by  yones  At"  A  min  rtlia<* 
torney  General,  for  the  Ei^ate  is  dcvifed  to  him  during  co^uy  for 
bis  Exile,  and  if  he  be  not  in  Exile  omnino^  be  hath  no  the  cUfplea- 
Eftate  omninp;  for  this  is  not  like  the  Cafe  of  a  Feoff-  fure  <rf  the 
ment  and  Condition  fubfequent ;  there  the  Eftate  paffes  ^^  «l^» 
before,  here  it  is  by  a  Devife  duting  his  Exile,  fo  that 
Exile  is  in  the  Devife  itfelf,  and  if  no  Exile  no  Devife* 
Twyfden  jujlice^  If  a  voluntary  Exile  will  ferve  the 
turn,  then  hath  Vofcius  an  Eftate  for  Life  if  he  pleafes^ 
which  does  not  feem  to  be  the  Devifor's  intent,     yones 
yufticcy  Thefc  Words,  if  it  pleafi  God  to  rejlore  him,  feem 
to  fignify  and  refer  to  fomething  elfe  than  only  the  Will 
of  Vofcius.     Rainsford  Chief  yujiice^  Brown  takes  notice 
of  the  difference  and  of  the  War  between  the  Dutch  and  ^ 
Snglifh,  and  of  the  dif pleafure  of  the  States  to  Vofcius,- 
and  their  taking  away  his  Penfiou ;  and  tkefe  feem  to       ^ 
be  the  Exile  intended  by  bim  :  Adjaurnatur  ;  and  after 
Hiil  291  30*  Judgment  was  \^\ieAy  deUveiied  by  Rains- 

N  Z  ford 
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/(iri  in  the  Name  of  the  whole  Court  for  the  Defeo- 
d^nt.  He  faid  they  were  all  agreed^  that'  the  Exile 
intended  by  Brawn  was  the  leaving  of  bis  Country  be- 
caufe.  of  the  States  difpleafure  to  him^  and  the  with- 
drawing of  bis  Penfion  upon  that  difpleafure  ;  Nothing 
of  which  is  altered  fmce  the  making  of  the  WiUi  ^vti 
therefore  the  Eftate  devifed  does  continue. 


P-193 


Mars  againfl  Jladur* 


e^'r'f   A.      /^  A  S  E  for  Words,  and  declares ;  That  whereas  the 

lor^cumr  ^  Plaintiff  was  of  good  Fame,  the  Defendant  in  fr^- 

etiam other'    Jtniia  quamflurimorum  fpoke   fuch  and  foch   Words 

wordj^itgood;  (vrhich  wcie  aftionable)  ^cumque  etiam  the  Defendant 

Tref^fi!  '*     fofi^a  tali  dk  ex  ulteriari  mmiU  fpoke  other  Words 

iftCottatiifs  (which  were  ftlfo  a&ionable.)    ^fter  Verdi&  for  the 

^JiTm^^^Ja     Pl^i-ntiff  and  entire  Damages,  it  was  twice  moved  ia 

plftrii2!^m\     arrtfft  of  Judgment  \^  F$mbertan  and  Tremeui,  and  two 

the|&ftdoet     Exceptions  taken;    i«  That  the    laft  Count  is   not 

a  jVw!^*  affirtnative  that  he  fpoke  the  Words,  but  under  a  cum- 

a  Sho.  CaVe      9^^  euam^  which  in  Trefpafs  hath  been  feveval  times 

i7t4i^&s94'  ruled  naught ;  and  tben  the  Damages  being  intire^  jthc 

\^^}^*     Plaintiff  cannot  ha?e  Judgment  for  any  part,    Se4  nm 

lid^'iuyiii.       allocMt\    This  is  well  enough  in  an  ASion  upon  the 

959*    '  Cafe  as  this  is,  thongh  in  Trefpaia  it  has  been  ruled 

fuTiaS       »"•     J^oU, /milis  Ca/us  (^  JtmiU  judicium  inter  QptUrfll 

a  Matthew  i  Mich.  ^tV.i^  M.  in  Cam.  Ba^.  fid  intrat. 

Trin.  4»  Rat.  837.     %.  TKs  laft  Words  are  «iiot  faid  tei 

be  fpoken  m  prafentia  ^  auditu  quamflurimorum*    Sti 

non  allocate  ;  The  £rfl  audita  qmmfktrimarum  goes  to 

sU.    And  Judgment  was  given  for  the  PlaintiC. 


MerckmH  agaiaft  WTatepam. 


GA  S  £ ;  for  that  he  is  feifed  in  Fee  of  a  Meflbage, 
and  he,  aiid  all  thole  vrhbfe  Eftate  he  hath  in  the 


PrdcrlptWM 
iQT  a  feat  be- 
loai^ngtokia 

^•*^h  "^'        Mcffuage,  have  had  a  Seat  in  the  Church,  and  tottes 
IiiK  time  out     guoties  neceffe  fuit  hive  repaired  H,  and  the  Defendant 

of  mind  they  dlAorbcd 

had  th«  fca^ 
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diflurbed  him  ofhisScat.  After  Vcidift  for  tbc  Plain-  3Keb.^54. 

tiEF  upon  N^n  Culf^  it  was  moved  ip  arrcft  of  |udgili6at  Ante  i^S. 

by  Saunders,  that  the  Plaintiff  hath  not  prefcnbcd  by  a  *  "**'  *^^ 

time  out  of  mind,  £fc.     Curia.  It  is  faid  that  he  was 

fcifed  in  Fee,  and  that  he,  ai>d  all  thofe  whofe  Eftato 

he  hath,  have  had  this  Seat,  and  the  Fee  hath  been  time 

out  of  mind,  ^c*  by  confequencc  therefore  he,  ahd  all 

thofe  whofe  i:»()ate  he  hath,  have  time  out  of  msnd  had 

this  Seat.     But  cfpccially  it  is  good  in  this  A3ioti, 

which  is  founded  *  upon  his  Poffeffion  and  the  DiftUr-        *  •  *94 

bance  thereunto  done,  according  to  St.  yohn  and  Mow* 

d/s  Cafe  lately  refolyed  in  this  Court* 


Gregory  agaiaft  Motor, 

J  SS  UMPSpr  in  CoBfideration  the  Plaintiff  promiftd  j^  c^venmt 
to  pay  thePefettdant  fo  much  yearly  for  fite  Years  for  concerniostiM 
f<ich  a  ThiAgv  th«  Defeitdi^nt  aflumed  to  fav^  him  bami-  pofleOioiH  «• 
Icfs  in  the  PoffeSon  of  it ;  and  that  fuch  a  one  had  Ji^u^d^^  ' 
evi61e4  him,  and  the  Defendant  had  not  faved  him  without  (hew*  • 
barmlefs.     After  Verdi6l  for  the  Plaintiff  upon  Non  ^^k^^ 
ajfutnffit,  it  was  moved  in  arreft  of  Judgment,  that  it  is  L^     ^^ 
^ot  (hewn  that  he  was  evIAed  by  Title,  f^nd  all  Co-  Ark*.  4$o>Sp. 
Tenants  of  this  Nature  extend  only  againft  legal  Title  ^'  "^^ 
aHd  Eyi^ion.    Cutia^  This  Agreement  is  o»ly  guoaJ  y^^* 
tbePoffeffioBy  |iol  911001/ TU}e ;  and  gave  Judgment  for  S^v-l^    ,, 
tho  Plaintiff*  ^llii 

^M;  SI«4S7>4I9»  i  Mb  ab.  430»  14.  t  Vcn.  i64t  %V€fi.€x,^  1  Le^.  jbi*  4 
{<ev»a7«  s^^-3t5.  I  Madrid.  aMod*2iS»  3  Mod,  1^5.  9  Sana.  179,  i;9*  iCoin« 
pi^  174.    Moor.  419.    Bur*  ^tM 


Je^on  again*  Jdohfon^ 

« 

jy?;^P4#<S5  againft  Baron  and  Feme  for  entering  his  Trcfpafj  a-* 
Hoiiicv  aad  c^atifnuing  Poifeflipn  for  three  Vears:  gainft  Baroii 
The  Defendant  pleaded  Ji^M  Gulp,  quoad  two  Years';  and  Feme. 

^  BajTon  pleads 

ar  IkUice  «*  eiMt  wltk  Us  wife  and  fenomt*  NalattfF  i€|lie»»\.M«VMf/  iictniiam\(^  the 

Hv-aa  .4ad  »«ia ,  aat^i^t.  *  ^  lu^  1169  7^* 

...  ai)d 
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tad  quoad  the  third,  a  licence  to  the  Hufbaiid  to«eiiter 

with  his  Wife  and  Servants,  and  inhabit  theie)  aod 

the  iflTue  was,  Non  dedii  licenliam  to  the  Baron  and 

Feme  modo  ^  fmma  front ^  &c.  and  both  iiBues  found 

for  the  Plaintiflf,  an^  eUtir^  Damages  ;  and  this  beiog 

in  Com.  Banc,  a  Writ  of  Error  was  brought,  and  it  was 

afl&gned  for  Error,  that  the  fecond  iflue  isnmpertineat 

and  void  ;,  for  when  the  Defendant  pleads  a  Licence  to 

Jiim  to  enter  with  his  Wife,  &c.  thf  Replication  qtud 

nwidtdit  licenliam  to  the  Huiband  and  Wife  is  foreign, 

and  does  not  meet  the  Plea;  for  he  may  give  Licence  to 

the  Huiband  to  enter  with  his  Wife,  and  inTuch  Cafe 

the  Licence  is  given  to  the  Huiband  only,  and  not  to 

the  Huiband  and  Wife;  and  this  is  a  material  diSerence, 

for  the  Licence  amounts  to  a  Leafe,  and  if  it  be  made 

to  the  Huiband  and  Wife,  ihe,  as  Survivor,  fhall  have 

it ;  but  if  it  be  made  to  the  Huiband  only,  the  Wife 

flitll  not  have  it,  aa  Survivor;  an(tfo,  upon  two  feveral 

Debates  twice  this  Term,  held  the  Courts  and  reverfcd 

the  Judgment.     Levinx  for  the  Fiaintiff^^  Hoh  jun.  for 

the  Defendant  in  irrar^ 


^  P»  105  *  Afin  againft  Ballard. 

Flaliitifftocik  ^Cl^i  Facias  againft  the  Defendant  as  Bail  for  i« 

^ntdftheDc*  B.  C.  and  D*    The  Defendant  pleaded  that  before 

SSmlon?  the  Return  of  the  fecond  Scire  facias  the  PlaintiflF  took 

whether  the  ^  i^  Execution  upon  a  Cafias^  >and  ftill  detains  him* 

fc««  bedif*  The  PlaintiflF  demurred,  and  Saunders  and  Levinx  vt^ 

th?^.**  ^  g°^d  ^^^^  ^^^  Plaintiff  having  taken  one  of  the  princl- 

8.  c.  1  Vent,  gals  in  Execution  had  thereby  difabled  the  Bail  to  tcor' 

$>|*  der  him,  and  therefore  difchai^ed  him  quoad  all  the 

i  jS-'ts.'  '^^^  ^  Curia  canf^  The  Bail  having  undertaken  tO  brii^ 

a  Mod»3ta.  in  all  the  four  principals,  and  therefore  though  the 

1  Keb.  709^  Plaintiff  hath  taken  one,  this  does  not  difcharge  the 

gs.  7»ii  705.  g^jj  ^  ^^  jjj^  ^^jjgj,  ^^^^^ .  f^j.  ^(j^y  ought,  a9  thejr 

took  upon  them,  to  bring  in'  all  the  four ;  and  gavt 
rule  for  Judgment  for  the  Plaintiff,  nijij  ^c.  by  inch 
a  Day ;  whda  ^o^^  Attorney  General  came  and  prefled 
to  be  farther  heard  in  the  Cafe;  forhefaid,  that  the 
PUiliti$r  b^  taking  one  of  the  principals  hi^d\ietenmned 

liil- 
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his    Blcfiion    to    have    the  principals  in  Execution/ 
and  thereby  had  difcharged  \he  Bail ;  and  cite4.  i  RolU 
897.  let.  G. 


Wade  againft  Hatcher. 

TRESPASS  for  entering  his  Houfe,  and  taking  JltoS^I'^tri 
divers  Goods,  and  inUr  alia  unam  farcellam  fenfa*  ^  Jf  Ya?" 
rum  Idniarum^  Anglicet  ^  ^antity  of  JVocitten   Tarn^ 
After  Verdift  for  the  Plaintiff  and  entire  DanlageSy'^ 
Judgment  was  ftaid  ex  jnotion$  Levinz^  for  the  Incer-  . 
tainty;  d$  una  farcelh,  9^nd  what  Quantity  is  meant 
hj  it. 


\ 


I  « 


Term.  San^  Trin.  *  p.  J96 


ANNO 


29  Cm,  11.  In  B^iico  Regis. 


•     .  n 


A        -    • 


♦  Virtui  againft  Birde;  ^ 

CASS  that  whereas  the  Defendant  had  faired  him  to  C^e fbr  not  ' 
carry  a  Load  of  Timber  from  JVoodhriige  to  Iff-  ^I^''^'^^  . 
.  wtch  to  be  laid  there  at  any  place  the  Defendant  fliould  toad^bU  cm 
appoint/ and  that  he  gave  Notice  to  the  Defendant  that  whexeby  his 

cold.    8.  C.  1  Vea.  %iQ,    S-Kcb,  766.    %  Cro.  $81  i  Roll.  Ab,  101.  Yeir-^ao.'  iSid. 
146.  Caftli*9o>   8alk»i04.  ^Term.  E^.  3X- 

-  he 
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lir viMrid  caiTf  it  fucii  t  Eby,  sod  reqnefled  Ae  De^ 
fondftDt  at  fy^adh-idgi  to  appoint  where  h  ihould  be 
laid,  and  that  accoidingij  be  carried  it  to  Iffwich^  anfi 
^e  Defendant  appointed  00  place  where  it  (hould  be 
latdj  but  made  the  Horfes  of  the  Plaintiff  being  hot 
Aay  fo  long  Ia  the  Ou%  that  they  took^old,  whereby 
fome  of  them  died,  and  the  reft  were  fpoiled  ;  and  af- 
ter Verdid  for  the  P)aint'lF>  upon  Non  Cuh.  Judgment 
was  fiaid,  beeaufe  the  AAion  lies  not :  For,  finl,  he 
DiTght  have  taken  hii  Horfes  out  of  his  Cart^  and  ha«« 
walked  ehen  up  and  down^orput  them  into  the  Stable. 
%i  As  Ibon  as  be  cam^  there,  and  found  no  place  ap* 
pointed  by  the  Defeddalit;  he  might  have  unladen  the 
Tifliber  in  any  convenient  place,  and  retumad ;  and 
therefore  the  Injury  which  the  Horfes  received  is  owin^ 
to  himfelf,  and  through  his  own  Default. 


•  ?•  197  «  Harker  againft  Moreland. 

Vmprn  <4  ^CIRB  ¥ad^  teftcd  izth  ¥th.  the  laft  Day  of  Hillary 
AMdrnftiiti-  Term,  w<s  brought  by  the  PlaintifiF  as  Adminilira- 
ttt  iMM-*^  tor  againft  the  Defendant  as  Ter tenant,  who  imparled 
Unee.  uieDe-  generally,  and  after  craved  Oyer  of  the  Lf  ttei*s  of  Ad- 
feiuUnt pleads  miniftration,  which  were  dated  the  16th  of  March  fol- 
tl^xT^  lowing  in  the  Vacation  between  Hilary  and  Eafitr 
cdftncfthe  Term:  WhereupcMi  the  Defendant  pleaded  this  in 
hf!2^  MwA  A*^*^^"*^"**  The  PfkintifiT  dctaurred,  beeaufe  he  can- 
thje^i^on^  ^^^  plead  in  Abatement  after  general  Imparlance  i  but 
bated /#r«)».    fer  Curiam,  It  appearing  now  ^pon  Record,  that  the 

Court  ought  e# 

;,„  .     ^d  •  And  yet  the 

iUv.^5.        Party  could  not  have  ^  Scire  facias  tcfied  after  la  Fehr. 

1  sfJili^i*  *^  ^^^  ^^^^^»  ^^^'^^  "^^^  ^'M  "^  ^^  might  III  rmv€- 

BtTM.  M.    I    I'i^^e  have  been  fu^d  during  the  Vacation,  after  the 

wii£  a|».     .  Grii,m  of  Adminiftfatiofi*     AO^ery  wbare  the  Suit  is 

i/T'^i^it      ^  Obiigarioa  out.of  the  Cbancciy,  for  tbiere  the  Court 

^u  u  always  open ;  tamm  quttre  of  this  Judgment ;  for  U 

does  not  ^fip^iii  rightfully  upon  Record  when  the  Ad* 

miiuftration  bears  Daie^  it  being  upojd  an  Oysr  after 

general  Imparlance  ;..j;titf#  Imsmi,  .  for  aA  Of^rinay  be 

after  Imparlance* 


TUn.  «$  (kr.  H.  w  B*  i?  V 


Gmnfy  againfi  Beckinor. 

jfSSUMPSITi  whereas  ^d/i«i i</A>i»  wit  ^^^"^JS't^^ 

indebtied  to  the  Plaiutiff,  who  intended  to  fuc  ^hc  iha^heibould 

Wd Alii  ofiy  the  Defendant,  in  Confidcrttion  the   notfuefM- , 

Piaintifr  would  forbear  the  faid AUfon,  promised   j[^«  •  •  •  •  -'^ 

Ikim  to  pay  the  Debt.  After  Judgment  upon  VerdiS  |Kch»,>^ 
for  the  Plaintiff  in  C.  2?.  in  Non  AfJumfJiU  Error  was 
brought  in  5.  i?.  and  it  was  affigned  that  it  does  not  ap- 
pear what  AiJifon  was  intended  in  the  Cafe ;  for  it  is 
^iiam  ABifon  without  Chriftian  Name,  and  fo  it  may 
be  any  /tUifm  in  the  World  ;  and  Rainsford  Chief  Juf- 
rice,   and  TwyfJen  held  this  an  Error.     But  JVylde  and 

?^ones  contra  I  Be  itwhat  4^ltfon  it  will,  the  Defendant 
ath  promifpd,  and  that  is  fo  *  found,  and  this  Judg-     4^  p^  j^g 
ment  may   be   pleaded  in  Bar  to   any  other  Aftion  *    ^ 

brought  in  Confidevation  of  Forbearance  of  any  Alii-- 
fan  without  Chriftian  Name,  with  an  Averment  that  he 
is  the  fame  perfon ;  and  rather  than  reverfe  it  for  this 
Caufe^  they  would  intend  quidam  was  his  CbriOian 
Name,  ^are  adjuurtiat. 
f 


Tripp  againft  Rand. 

ASSUMPSIT  iir  Confidoration  the  Plaintiff  at  the  Aflumpfitln 
Defendant's  Hequcft  '^ould  procure  bimfelf  to  be  confidcratioa 
made  a  Knight  at  his  owti  proper  Charges,  fo  that  his  ^^*J*^*t1^1^''^ 
Wife,  the  Defendant's  Daughter,  might  be  a  Lady,  to  dant'«rcquei 
pay  him  aooo/^  and  fays,  that  he  procured  himfelf  to  would  pro- 
be Knighted  at  his  own  Charges,  whereby  his.  Wife  cure  bimfelf 

1 tjv  i_Txr      1         «j  •.!•         to  be  made  a 

Dceame  a  Lad/;  yet  the  Defendant  had  not  paid  him.  Knight,  aw! 

After  Verdi(3  and  Judgment   upon    Non  AJfumffjt  in  faith  that  he 

Ccm.  Banc,  it  was  now  affigned  for  Error  in  5.  R.  that  t?^^'^^"^ 

It  IS  not  faid  the    Plaintiff  procured  himfelf  to  be  aKni^t.  but 

Knighted  at  the  Requeft  Of  the  Defendant:  It  might  docanotfay 

be  he  did  it  of  his  own  Head,  and  the  Requeft  here  is  dlitvfeqwi 

PliTt  of  the  Confideration,  executory  and  traverfable,  3  K^b.  f^ 

and  by  omitting  it  the  Plaintiff  hath  loft  bis  Traverfe  ^^' 
of  th€  Requeft  ;  and  upon  Non  AJfumffit  he  was  not 

obliged 
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obliged  here  to  prove  a  Rcqueft  upon  Evidence,  as  arc 
the  Cafes  in  Hob,  88.  io6.  and  for  Authority  in  Point, 
2  Leon,  53.  3  Leon*  gi.  Curia  contra^  The  RequeA  fh&ll 
^c  intended  here  to  be  made  at  the  time  of  the  Promifc; 
/ciL  that  he  then  requefted  him  10  be  made  a  Knight, 
and  promifed  to  give  him  2000/.  and  it  (hall  not  be  in- 
tended that  he  promifed  to  give  him  the  2000/.  if  be , 
would  procaie  himfelf  to  be  made  a  Knight  when  he 
fhould  afterwards  requeft  hiro^and  fo  the  Requeft  is 
not  executory^  but  executed  at  the  time  of  the  promife 
made :  and  they  gave  Rule  to  affirm  the  Judgment;  but 
-at  the  earneft  Motion  of  yones  y- itamfy-Generaly  to  be 
farther  heard  for  the  Plaintiff  in  Error,  it  was  adjourn- 
ed until  next  Term,  when  the  Judgment' was  affirmed 
by  the  whole  Court,  f^ide  1  Cro»  Fpynt^r  v.  Poynt^rm 
accordingly. 


^  •  Robinjan  againft  Woolley^ 

©Ul^i^n  of"  EJ^CTMEyTy  and  upon  JViw  Culf..  and  a  fpecial 
the  SpiTituAU  Verdict  the  Cafe  was ;  The  Bitlibprick  of  Gloc^^r* 

ti&jtJty^ttH  being  void,  and  the  Archbifhop  of  Cinttrhwry  Gmrdim^ 
in^t^fs^'^'  '^^^  5/tfrf /««./««,  a  Church  became  ▼oid)  and  the  Patron 
icadshitMAa-  prefented  to  tiie  Archbifhop,  who  admitted  and  inlli- 
<Ut«  to  Che  tuted  the  Prefentec,  and  granted  a  Mandate  to  the 
ArvM.-*con  10  Aixhdeacon  for  his  rnduflion,  who  according  to  Ufage 
ducUoa  u  aot  appointed  certain  Mrnifters  to  do  it,  who  lor  ibTCC  or 
ma  «  till  after  four  Months  neglecting  to  indu«9  him,  a  new  Bifliop 
f^^jTiT  ®f  Gl^^fiT  was  made  and .  confecimted  in  the  mean 
voKi.  *  time :  'Afterward  the  Indu<5HoB  was  made  by  the  Mi-^ 

s.  o.  I  Vcnu  nitlers,  and  whether  th'd  were  a  good  Indudion  or  nm? 
r^?Aa '  r^  was  the  Queflion ;  which  this  Term  and  the  next  was 
5  kcb.  u%  argued  by  i^'^Jtom  and  HoUjum.  for  the  Plaintiff,  and  by 
i'^^H^  'S-taf.r/ri  for  I  he  Defendant:  For  the  Plaintiff  it  was 

l<l^  '**  urged,  that  the  Suffraean  Authority  is  derived  out  of 
Mi.SN>.  the  Authority  of  the  Metropolitan,  Hoh.  185.  11  £1.  7. 

^  s!^^  '^^^  ^'  *"^  thereJoic  the  A<is  of  the  Metropolitan  concern- 
r  \>r*  t^^  irij»  any  Thing  which  belongs  to  the  DtcScefan  are  not 
^T».  S.^  Vv>id,  but  Tx>:cable.     2.  He  that  hath  a  Power  of  inii* 

5  Co'i'^s.  tuiang  hath  alio  the  Power  of  inducing,  Lymdem,  \^\. 
\\u    '  ^t.*:e  n^w  ed':iion>   In  this  Cafe  the  Infiiioiion  is  by  the 

•  *^^'''  *^       Arc^ibh'hop,  and  iberctoie  fo  on^hi  the  Indudion;  for 
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Authority  well  commenced  fliall  be  perfefled  by  the 
fame  Pcifon  ;  2  Cro»  73*  83.      i  Cro.  Smith  verf^  Exe^ 
cutors  of  PandrelL     And  the  Inftitution  here  is  the  judi* 
cial  A&,  the  Indu6lion  no  more  than  a  minifterial  A&. 
thereupon.-    jdly,  Indu^Sioo  belongs  ^o  the  Archdea- 
con jure  (ffficiiy  and  the  Mandate  from  the  Archbifliop 
for.  induction  13  not  authoritative,  but  only  direftive. 
to  certify  what  perfon  he  hath  inAituced,  and  when  the 
Indu<5lion  i&done,  it  is  by  Virtue  of  a  Power  inherent 
in  the  Office*  of  Archdeacon,  and  not  by  the  Mandate 
from  the  Biihop ;   1 1  //.  4.  9.  b.  Fhwd.  Com*  529*  Hobm 
15,     Afterwards  towards  the  end  of  Mich.  Term  Judg- 
ment was  given  by  the  whole  Court  that  the  Indudion 
was  void,  for  though  it  belongs  to  the  Office  of  Arch- 
deacon to  indu^i,  yet  he  does  it  only  by  Mandate  and 
Authority  from  theBifbop;  and  they  faid  the  Cafe  is 
no  more  in  Effect  than  if  a  Man  makes  a  Lette^:  of  At- 
torney to  make   1  ivery,  and  dies,  and  the  Attorney 
makes  Livejy  after  his  Death. 


♦  The  King  againft  Merchant-Taylors  of  London.    •  P.  zoo 

UP  O  N  a  Certiorari  was  returned  a  Cuftom  for  the  Cuftom  of  i:#^ 

Company  of  Merchant^Taylors  to  choofc  Livery-  foJliM*^?^- 

men,  and  for  refufing  to  accept  of  the  Office  to  commit  ing'the Livery, 

the  Refufers;    and  that  Smartford  was  el^ed,    and  8-C'iV€at. 

without  reafonableCaufe  refuf^,  for  which  he  was  anaiiv,4a«. 

committed;    to  which  return  thefe  Exceptions   were  sKeb.  714, 

taken  by  Holt  jun.     i.  This  Cuftom  to  conrtnit  is  not  |^J;^7» 

good,  for  it  does  not  concern  the  Government  of  the  yiLttj.'fl, 

City,  but  only  the  State  of  the  Company.     2.  It  does  Mar.i7i9b 

not  appear  that  he  was  habilis  &  idoncus,  and  therefore  \  com.  Dfc 

not  eligible,  2  Leon.  29.  March  103.    Sed  non  Allocatur  ;  19^ 

for  fiift,  all  thoirXuftoms  are  confirmed  by  Statute.  2.  ***'Abr-iSi, 
A  Refufal  without  reafo'nable  Caufc  implies  him  habilis 
&  idoneus* 


The 
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Caftom  of 
Jm  to  diafran- 
chife  Ff  Mmca 
vpoa  Informa- 
tion before  the 
Mayor  and  Al- 
dermen for 
fpeaking  dif. 
grace  fill  wordi 
o  an  Alder- 
man* 

8.  C.  I  Vent. 
304,  32;. 
%  Show. 
a>  Keb.  764. ' 
109. 81 1. 
%  Keb.  714. 
Z  Salk.  446* 


P*  101 


The  Kiag  agaiuft  the  City  of  London. 

UP  O  N  a  HAios  Carpus  and  Certiorari  they  retarncd 
theCuflom  of  London,  that  if  any  Freemaii  of  tke 
City  fpeak  difgraceful  Words  of  an  Alderman,  that  for 
foch  fpeaking  the  Common  Serjeant  hath  ufually  exhi* 
bited  an  Information  before  the  Mayor  and  Ald^mun, 
wherein  if  the  Offender  be  convi^ed  by  VerSSi  or  Ca*^ 
ftffion,  the  Ufe  is  to  punifh  him  by  Fine  or  Disfraft" 
enifementy  and  t)iat  Chrk  f  poke  fcandalou»  Words  of  Al- 
derman Lawrence  J  as  he  was  furveying  the  Meafam  t>f 
Coals;  yZ?'/.  That  he  would  urtdd  the  City,  and  that  he  «nki 
a  Knave,  &(?.  for  which  the  Common  Serjeant  exhibited 
an  Information »  whereupon  he  was  taken  and  impriibn* 
ed.  To  which  Return  tbefe  Exceptions  nt^ere  taken  ; 
I.  This  Caftom  to  try. a  Man  for  Words  fpoken  of  an 
Alderman  in  the  Court  of  Aldermen  is  unresfoaaUe; 
it  is  to  make  them  Judges  and  Parties.  2*  It  does  not 
appear  by  the  Return  that  Clark  was  a  Freeman.  In  the 
Information  indeed,  which  is  returned  in  keecyerha,  he 
is  faid  to  be  a  Freeman,  bu^  that-  i^  not  f^fficiem  ;  ttie 
Return  itfelf  muft  fet  forth  in  TtiSt,  that  he  was  a 
Freeman;  for  upon  this  Return,  as  it  is  here,  be  caoaot 
have  an  Aflion  upon  the  Cafe  for  the  *  Falfity  of  the 
P.eturn,  if  he  be  not  a  Freeman.  3dly,  This  Cufloni 
to  disfranchife  for  Words  is  void,  1 1  Co.  Bagg's  Cafe, 
To  which  it  was  anfwered,  that  their  Cuftoms  being 
confirmed  by  the  Statute  of  R.  2.  as  it  appears  by  t&e 
Record,  ihc^Cuftom.  thereby  is  made  good  ;  and  for 
that  Omi£on  in  the  Return,  in  not  faying  he  was  a 
Freeman,  they  faid  they  had  a  multitude  of  Precedents 
after  that  Form,  and  Proceedings  upon  them ;  M^hich 
the  Court  defired  to  fee,  hut  none  were  produced,  and 
the  Parties  agreed  in  the  mean  time;  upon  which  the 
Court  was  afterwards  moved  by  the  City  Counfel  for  a 
Procedendo,  but  the  Court  would  not  grant  it  withqiit 
farther  Argument,  faying  it  might  be  dangerous  to  put 
it  in  the  Power  of  the  Aldermen  to  disfranchife  a  tree- 
man  for  fpeaking  Words  of  an  Alderman  ;  and  though 
the  Words  were  here  fpoken  to  him  in  the  Exercife  x>( 
bis  Office  of  Alderman  at^d  Jufiice  of  Peace,  yet  they 

laid 


fjiid  it  would  be  more  rcafonable  to  punifli  him  by  Fine 
and  Imprifonment,  which  n^igbt  be  by  Information  in 
this  Courts  but  th»  Court  cannot  disnahcbife  him. 


Butts  againft  Penny. 

TR  O  V  E  R  for  loo  Negr^a^  and  upon  Non  Calf.  ^^^^^  ^^  ^^^ 
it  was  found  by  fpecial  VcrdiS,  that  the  Negroes  potfc    ^ 
were  Infidels,  and  the  SMeSs  rfan  Infidel  Prince^  and*  ^'  C<^  Keb. 
are  ufuaUy  bought  and  fold  in  Amnica  a3  Merchandife,  ^^  ^  j^^ 
by  the  Cuftom  of  Merchants,  and  that  the  Plaintiff  336. 337. 
bought  thefe,  and  wa$  in  pofleflion  of  them  until  the  ^^  \ti^^ 
Defendant  took  them.    And  Thomffon  argued,  there  contra/* 
could  be  no  Property  in  the  Perfon  of  a  Man  fufficient  See  5  Mod. 
to  maintain  Trcvtr^  and  cited  dh  Lit.  1 16-    That  no  i?** »WjiS^ 
Property  could  be  in  Villains  but  by  Compaft  oi'Con-  aiierVa^si^ 
queft*    But  the  Court  held,  that  Negroes  being  ufually  Chx  Jac  s^t«^ 
bought  and  fold  among  Merchants,  as  Merchandife,  ^^  ^^^^ 
and  alfo  being  Infidels,  there  might  be  a  Property  in  391.  545! 
them  fufficient  to  maintain  Trover,  and  gave  Judgment  JJ*'-  ««• 
for  the  Plaintiff,  niJiCaura,  this  Term  ;  and  at  the  end  Sit  ife? 
of  the  Term,  upon  the  Waycr  of  the  Attorney-General  t  Com.  Dis. 
to  be  heard  as  to  this  Matter,  Day  was  given  until  next  •*^- ,   ,  ^ 

f-p  I  (Milk*  Jov* 

itrm.  iRm.m.  150. 

I  Mod  s;5*  5  Oom.  Dig.  354.    5  Bac.  Ab.  364. 


♦  Smtthe  againft  AbeJL  ♦  P.  2o2 

VyECTMSNTj  and  upon  iST^im  G^^  and  a  Special  Temat  for 

Vea-dia,  the  Cafe  was;  Teiant  for  Life,  Remain-  ^p\'^^^. 

der  for  Life,  Tenant  for  Life  levied  a  Fine  to  him  in  Rem^nder™for 

Remainder  for  Life  and  hi»  Heirs,  /iir  eonu/ans  de  droit;  l^^e ;  it  U  a 

and  fer  Curiam,  without  Argument,  Both  their  Eftates  ^fh*2[*t^ 

are  hereby  forfeited,  the  one  by  the  Gift,  the  other  by  s.  C  a  jo^i. 

the  Acceptance  of  fuch  Eftate*  s  Keb.  787, 

73  s* 

Vid.  Ow.  156.    Cfo.  XL  757.    II  H.  4.  it. 


fortefcue 
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Fortejcue  againft  Abhtf. 

IH»rire  to  his  s  J^  JECTME^NT^  and  upon  Non  C$df>.  and  a  Special 
Sons  federally  VerdiS,  the  Cafe  was  ;  *onc  having  three  Sons,  A* 

t!i^'!l^^  the  firft>  ^'  the  fecond,  C  the  third,  dcvifed  a  part  to 
die,  his  part  to  each  without  any  Limitation  ot  bflate,  and  if  any  of 
fototheo-k  them  die,  that  his  part  Ihall  remain  to  the  reft-  j^oht 
freffiott*de-'**  died,  and  whether  hb  partfhould  remain?  was  the  quef- 
fcends  to  the  tion :  And  it  was  argued  by  SaufttUrs,  that  it  (hould 
i^'*^^^*  not  remain,  but  ttie Remainders  arecont'mgent,  and  the 
contiBseat  re-  d^^cent  of  the  Fee  upon  John  deftroyed  the  particular 
■laindert  to  Eflate  devifed  to  him,  and  confequently  the  Remainder 
IH  ^o(Kl'b*"*  t^  the  others.  PolUxfen  anfwered,  that  it  might  be  good 
war  ofexeco*  ^Y  way  of  Executory  I>evife,  according  to  the  Opinion 
toTf  Devifc.  of  Fleming  in  JVood  and  IngerfoWs  Cafe^  %  Cro,  260.  con- 
%%oi  ^^'  trary  to  the  Judgment  of  that  Cafe  j  ^ adjaurnaiur  till 
aDanv.519.  '  Pdfch.  ^o^fojleay  when,  ttl  audi^i,  the  Court  adjudged 
P^  »4«  it  to  be  a  good  executory  Devife  to  the  younger  Soi», 

I  Kcb.^,  according  to  the  Opinion  of  Fleminfty  and  contrary  to 
Vl(J.  1  Lev,       the  Judgment  of  li''(H)d  and  If^gerfde's  Cafe. 

135* 

%  Ton.  45a.  R*y.  i^a*  1  ^id.  153.  Vaug.  459.  %  Savnd  "386.  1  Bulft.  61.  %  Cr<v 
260, 6.;5«  Ante  39.  Vid.  a  Cro.  59o*  655f  695*  Cro.  £1«  ^33,  204.  925-  Oodh.  489. 
PaK  131*  Dy*  33,  n4<  Bridsnan  i*  Mo.  422*  %  LcOq.  11.  3  ]>oa.  64.  i  RoL 
ilbridg.  611,  S39»  835,  83^  D.  2  Rol.  Rep.  196,  281.  3  Com.  Dig.  226.  4  BacAbr. 
33a*    Veara:.  C*  Rem.  264.    Paw.  on  Dev.  418.    Doug.  50a. 


♦  P.  ^03  ?  Taylor  againft  Behon. 

Payment  to  a    J)  E  B  T  upon  a  Judgment:  The  Defendant  pleads, 

SieSh'Viff  uD-  *^**  ^^  ^*^  takfcn  upon  a  CafiaSy  and  committed 

on  a  cl^.Sa*  to  the  MarlhaLof  this  Court,  and  that  he  had  paid  the 
it  no  Mea  in  Money  to  him  in  Saiisfaflion  of  the'  Judgment ;  upon 
?« i^m ?•?." h«t  Demuncr  adjudged  no  Plea,  for  the  Marftjal  is  not  to 
payment  to  tho  feceive  the  Debt,  but  only  to  detain  the  Defendant  m 
Sheriff  upon  a  Piifon  until  he  hath  paid  it  to  the  Plaintiff.  But  Pay- 
^  C?2  Jon.  mcnt  to  the  Sheriff  upon  a  fieri  Facias  is  a  good  Flea, 
97,  98.  for  he  hath  thereby  an  Authority  to  levy  the  Debt ;  but 

S^«fc>.748,  Payment  to  the  Sheriff  upon  a  Cafias  ad  faxisfadsni  ia 
tt.  I  Lev.  «6c,  perhaps  no  Plea  for  the  Reafon  aforefaid. 

KideewaW  cafe.  8  Co.  l>r.  Dr\iry'a  cafe,  i  Leon.  141*  Cro-  W.  390.  Cw).  Car.  328 
I  ^om.  Pi*c.  364.    4  Bac  Abr.  76.    Cowp.  728.    %  Term.  Rep.  4$. 

Term* 


r 
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Term  San<ft.  Mich. 


ANNO 


29  Car.  II.  in  Banco  Regis. 


Sir  John  Lawi^ence  againft  B/ithe. 

n  EST  in  London  agaii\ft  the  Defendant,  as  Heir,  be-  ^jp^^  Remov- 
ing removed  hither,  the  Queftion  was,  if  the  Heir  ii  from  «n  in* 
fhould  find  Bail  here,  as  he  did  in  the  inferior  Court  of  ^"or  Court  »n 
London^  where  they  compel  all  Defendants,  Ileirs  or  bcTeldVoBaii 
Executors,  to  find   Bail  ?    And   there  are  Precedents  ai  he  was  bt-' 
wherein  Executors,  being  held  to  Bail  thare,  were  here  g°^' 
alfo   upon  Removal  forced  to  find  Bail  t  But  no  Pre-  gi.  *         ' 
cedent  being  (hewed  of  Bail  found  by  an  Heir  in  fuch  3  Keb.  803. 
Cafe,  the  Court  denied  to  hold  the  Defeudant  to  Spe- 
cial Bail  in  this  Cafe:  And  it  was  faid,  that  Kdynge 
and  Hale  had  denied  it  upon  Removals  in  the  Cafe  of 
Executors. 


Clappe  againft  Edgeco'nbe. 

T\  E  B  T  was  brought  in  JB.  /?.  upon  Stat.  5  Ulh.  for 

^  ufing  a  Trade  in  DevoTtJhire,  which  was  fent  by  fsji^J^J^^ 

Nifi  friusy  and  tried  in  Devon/hire  for  the  Plaintiff;  and  to  be  Uid  ia 

now  it  was  moved  in  arreft  of  Judgment,  that  the  Ac-  ^^«P">per 

tion  fhould  have  been  brought  as  well  as  tried  in  De-  s*c??'Kcb. 

vonjhire.     To  which  it  was  anfwered,  that  in  Hughes  804. 

and  Barnes's  Cafe  it  was  refolved,  that  Debt  lay  in  this  »^c?.»49'<5o 
Court :  But  it  was  replied,  that  after  that  Cafe  inter 

Nichdls 


I 

MicL  29  Car.  II.  in  J5/i?. 

»T.  205  NichoHj  and  Coihinell,  in  the  Time  of  *  HaU  Chief  Jof- 
tice,  it  was  adjudged  that  the  Aflion  ought  to  be 
brought  in  the  proper  County,  upon  which  the  Court 
ordered  t)pie  Cafe  to  be  put  in  the  Paper. 


Fofter  againft  Uamdtn. 

Jurycaftlott  J'-R-SSPiiSS  trifd  hy  Nifi  Prius  tii  N$rthumhcrknd i 
for  their  ver-  The  Jury  not  agreeing  caft  Lots  for  thdr  Verdi A« 

^*  and  gave  it  according  to  Lot  j  for  which,  upon  the 

sjoa  84I   3  motion  of  LevinXf  the  Verdi  A  was  fet  afide;  aod  or* 

Bac.  Abr.  «8«.  dcrcd  the  Jury  to^attend  here  next  Term  to  be  fined. 

BuJlen  N.  P.  ' 

pfc.^96-**^         Noia^  In  ffale*s  Time,  In  a  Cafe  between  the  King 

Hawk.  P«  C  and  the  Lord  fitzwuUr,  a  Vcrdtd  was  let  afide  for  the 

»•»•  fame  Caufe. 


IRickard  Froude  agaiaft  Fr<mde. 

HewwAJhave  f^A  S  E  for  thefe  Words;  Richard  Froude  went  h 

^.n^  the         v#  l>can'i  Hmife^  and  would  have  had  him  to  rob  Bolton'i 

^dh^iwMew'  tfouffy  ^^  ^f  fprad*  Richard  Froude  innuendo,  did  rob 

^«^.;  did  rob    him.)     After  VerdI(S  for  the  Plaintiff  upon  NonCulp* 

Um ;  aaiooa-  Judgment  was  ftaid,  becaufe  it  docs  not  appear  but  by 

•- C  %  JoQ.      *^^^  innuendo  wJio  it  was  that  robbed  Bohon\  Honfe, 

t#.  and  the  innuendo  does  not  fufBciently  (hew  it ;  for  it  is 

a  kS**^5^      but  the  Plaintiff's  Inference,  or  Conftrufiion  upon  the 

lis,  841.  '       Words  that  the  Words  were  fpoken  of  him.     But  af* 

I  Com.  Die*      terM^ards  upon  Argument  by  Maynard  for  the  Plaintiff, 

4B«c.Abr.       citing  3  Cro.  29!,  308,  349*  6^8.  710,  747,787.  Mo. 

508  63,  4bg,  410.  that  the  firft  Words  are  aftionableof 

%tS^  *94-        themfeUes,  and  the  others  for  Aggravation  ;  And  by 

^  14^         Pollg^J'^^  for  the  Defendant,  citing  x  Bui.  io6.     3  Cra* 

167.     C7.  4.    15.  h.   18.  b>     Lane  ()S»     T Av.  c^o.  centra^ 

Judgment  was  given  by  the  whole.Court,  yciV.  A'tfWi- 

fordj  Twyfdeny  and  Jones  for  the  Plaintiff,  that  the  firft 

Words  or  themielves  were  i6tionablc,  and  made  worfc 

by  the  fecond,  whether  the  Robbery  be  intended  done 

by  the  Plaintiff  himfelf,  or  by  any  other  at  his  Procaie- 

ment* 

The 
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♦  The  King  againft  P/ym.  ♦-^P.  206 

NDICTMENT  upon  Stat  5  Eliz.  for  ufing  the  Trade  c»jiervMger^ 

of  a  Cojlcrmongery    or    Fruiterer.^    The   Defendant  if  a  Trade 

demurred  to  the   Ihdiftmcnt,  and  Follexfen  argued  for  J'^'jjj*'^  ^^^ 

the  Defendant,  that  the  Fruiterer  is  not  a   I'radc  within  ti.  c.  i  vcnt. 

the  Statute,  2  Buljl    188.   Dolbyn  Recorder  of  Londcm  3^6.346. 

contrdy  a    Barber  hath   been  adjudged  a  Trade  within  |^-^  '       ' 

the  Statute,    which   was  agreed,     But   Twyfden   and  5  iLWz. 

yones  held  ftrongly  z   Fruiterer  v?ks  no   Trade  within  '  ^^ol.  Rep. 

the  Sta-tutc  ;  Rains/or d  douhiiti^y  JVylde  Sihient,  it  was  a' Barber  i$, 

adjoiirned.  5  B:ii?;. 

.  Vid.  1   Lev. 

87. 


Wettenhall  againft  Shefwin.  . 

* 

■  a 

ERROR  of  a  Judgment  in  Battery  in  Cbtjlevy  aflign-   Battery  p^ 
ed  by  Levinzy  that  the  Declaration  is  by  Way  of  ^ll^'^^yZ!^ 
Recital,  quod  cum  "he:  was  beaten,  £^c.  upon  which  the   197. 
Judgment  was  reyerfed,  nijii  i^c.  whe^  Saunders  came   a  Show.  Cafe 
and   pi'ayed  a  new  Certiorari ^  for   the  Record  is  right   l/2'silk?^^* 
there,  but  badly  certified.     To  which  it  was  anfwcred,   636.  fife.  ib. 
that'Diminution  cannot  be  alledeed  of  a  Thing  which   ^iT'l"^'"*' ^^^ 

.      /.,,  -r     1      \  -r  t'  L  •  •  C/jeJfcr    upon 

iS'iully<:ertined,  but  in  lomething  that  is  want mg,  as  Error  in  a 
Want    of   Original,    Warrant   of  Attorney,   ^c.    Of  Rccoid  fiiUy 
which  the  Court  wpuld  hear  farther  next  Term  :  Suare  certified.   ; 
aajournatur.  ,  liJi. 


Harper  againft  Burgh. 

COFENANTy  and  declares,-    that  Leffce  for  forty  Leflbrgrantt 

Years  demifed  to  the  H>efendant  for  twenty  Years,  Jndlfter'a^* 

rendering  itLfer  annum  Rent :  and  that  the  Defendant  ter  Affign- 

corenanted  to  pay  it,  and  that  afterwards  he  in  Rever-  '"^"'  'e-c.rci 

fion  upon  the  new  LAfc  for  40  Years  affigned  his  S'Te*L3ree, 

Term  to  the  Plaintiff;  to  which  the    Defendant  at-  but  before 

tourned,  and  affigns  for  Breach  Non-payment  *  of  16/.  ^^"*^**" 

Vol.  II.        ^  O  for  f't^J"" 


hhch^  29   Ccr.  li.  2K  £.  JP. 

Va  a  Year's  Rent  doc  at  L^j-D^y;  2gCsr.  z-  TiiC  De- 
fco<5aDt  pleaded,  that  before   the  Rent  becase  doc, 
the  Lefibr  releafed  all  CoTecants  to  hiB  ;  c;>ob  which 
the  Piamtiff  demurred;  aci  dov  br   R^insfori  and 
y^nfj,  they  two  being  only  in  Court,  This  Releafe  of 
tl:e  LeiTor  to  the  Lcfice  is  a  good  Bar  of  this  Adion, 
Icing  before  Breach  though  after  the  A ^nment,  ac- 
cording to  Midjlemore  and  G 00 Sale  ^  Cafe,   i  Cro-     Sid 
f  ftfainm.  Fa/ch.YKing  moved  aga!n,  and  the  Court 
iull.  Judgment   was  g:v<:n  for  the   Plaintiff,  for  they 
'     would   intend   the  Action   to  be  grounded   upon  the 
I  Mv.  ir^}.       Reddendum^  which  is  a  CoTcnant  in  Law,  which  ran 
2^>c- ,  with  the  Reverfxon  at  Common  Law,  before  the  Stk- 

^A\^^n''X^'  tutc  of  H.  8-  and  paflTed  by  the  Grant  of  the  Reverfion, 
%  v/jii^  3;6.  fo  tliat  the  Leffor  could  not  rek  afe  it  after  his  Affign- 
5  0>mDi6.       ment;  and  Middlemorcs  Cafe    b   upon   a  Collateral 

«^cn.C  f.        Covenant- 
169. 

^*7  Hilip  Bickerjlaffe  and  Wife  againft  Percy. 

•  « 

'A^m  T  8  T^EBT  upon  Judgment,  and  declared,  that  Clarhi 
ifilcnXa  a  JL-/  recovered  90/.  and  made  the  Plaintiff  Anne  Ex- 
S'Tjn^rr.  ecutrix,  and  died,  and  that  fhetook  for  Huiband  qucn- 

sKtb.810  damFhilipfum  Bickerjlaffe.  The  Defendant  pleaded, 
that  the  Plaintiffs  were  never  married :  The  PlaiLtiff 
demurred ;  upon  which  the  Declaration  was  adjudged 
ill,  for  quendam  PhiHffum  Bickerjlaffe  (hall  not  be  in- 
tended the  now  Plaintiff  Thlli^^  according  to  Dy*  70  b* 


Smarfle  againft  Scholar. 


Verdi  ft    upon 
fed  in    Fee  dc- 


TTJECTMENT,  and  in   a  Sprcial 

s.  a  2  Jo.  i2  £L  jsfon   Culf.  the  Cafe  was:  One  fei.^^  .^ 

\t^^!'%l2/  ^^f^d  tea  Stranger  and  his  Heirs  after  the  Death  of 
264/  '  *  the  Devifoi;  and  his  Wife  ;  the  Devifor  died,  and  whc- 
j  r>'od.  189.  *  thcr 


I  Vtnl.  323. 


1  vtnu  3*3.  - 

&!  vide  ib;fl.  376,  .ind  1  Sid.  191.    Raym.  453.     CrO.  Kl.  I5»    CrO.  Jac.  ^5-    Mo.  ^i* 

123.     I  Ko.   Ab.  844-  I  P.  Wm.  38,  473.     Prcc.  Chan c.  439*    I  Burr.  553-    5  Buni. 

2^09.    %  Bl.  Kcp,  693.  Cowl).  40.  43.  NDoug.  491,  498,  5oi» 
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therthe  Stranger  fhould   take  prefently,  or  not  until 

after  the  Death  of  the  Wife  ?  And  whether  fhe  fhould 

have  it  for  her  Life  by    Implication  ?  Was    the  G(uef- 

tion  :  And    Tremaine  aigued,  that  the   Stranger  fhall' 

have  it  prefently,  and   the  Wifief  nothing :  Otherwife,  * 

hefaid,  if  the  Devife  had  been  to  the  Heir  after  the  *    *  P«  208 

Death    of  the   Wife,  for  then  theie  is   no  one  elfe  to  ,,.j   , -^    ^ 

1-1  -      '      7i>r       r>   r  I  ^  V'°c  '  Vent, 

take  in  the  mean   time.  Mo.   rajch.  7.  123.   2  Crj.  75.   3^6. 

Horton  V.  Horton.     Conija  Courtney  v.  f'et.  Bro*  107.     A  *  Vent.  34^, 

Devife  to  a  Stranger  after  the  Death  of  the  Wife  is  an  |  jon.  08 

Eftate  for  Life  to  the  Wife  by  Implication.     But  then,  1  Leon.  278. 

ut  videtuvy   the  Stranger  is  not  to  have  the  Eftatc   until  *  ^^^*  '34- 

after   the   Death  of  the  Wife,  as  well  as  the  HuAjand;  a  chan.^1*. 

and  the  Heir  takes  it  in  the  mean  Time ;  is  adjournatur.  isu 

But  afterwards  it  was  fo  adjudged.  '  Chan.  r. 

1  Show.  25. 
36. 

\ 

The  King  againft  Thompfon. 

"pRROR  of  a  Judgment  on  an  an  lndi61ment,  which  quodjd^nu/ 

"'-^    was,    that   the  Defendant   did  fcienter  receive  and  receptt  divera 

harbour  divers.  Robbers,  to  the  Jury    unknown,  who  ^o^^^",  and 

had  ftolen  feveral   Goods,  and  committed  divers  Burg-  fehnUe,  nor 

laries-     The  ift   Exception  \^'as,  that  this  is   too  gene-  jdens  thtm 

ral,  no    more  in   Effeft   than  communis  receptor  felonum,  ^^j^^^^  5^^^"' 

and   cited  Co.  3   Injl,  12,  13.     Indictment  for  uling  fi//-  3^5,  ^6®,  ;8a, 

verfas  dtabolicas  avtes  ;  i^nd  Rolle  Indiclment  ng.  Commu-  8i7- 

nis   ofpreffor  vicinorum,    naught;    but   communis    Bar-  Vide  6  Mod. 

rediator  is   good  ;  for  it  is   a  Term   well   known.     2.  3  inft.  213. 

Scienter  reci^it  is   not  good,  but  it  ouglit  to  be  that  he  ^^*5-  '38. 

knowing  them  to   be  Robbers  received    them  ;  for  he  L^.'^^  * 
might  know  the  Men,  and  not  know  them  to  be  Rob- 
bers,   I    Cro.   Biiton  V.  Banks.  ^  ib.  Kirmion  v.  IVell  • 

*  '  ' 

3.  It  ought  to  b^felonice  recefit ;  for  the  Receipt  and 
Harbour  of  Robbers,  knowsng  them,  is  Felony.  Sed 
Non  allocatur  i  iov  fer  Curiam^  I.  Per  Imps  the  Felons, 
no  more  than  the  Felonies  and  Burglaries,  could  not 
be  known  particularly;  and  a  Houfe  that  harbours 
Felons  is  a"  common  Nufancc  as  a  common  Btwdy- 
Houfe  is  i  and  to  the  fecond,  yo«^j  faid,  th2it  fcienter 
had  been  latety  ruled  good  in  one  Sally* s  Cafe  :  And 
to  the  3d;  the  King,  if  he  pleafe,.  may  pafs'lpy  the 

O  z  Felony, 
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Felony,  and  make  the  IndiAment  for  Trcfpafs ;  xrhcrt^ 
upon  the  Judgment  was  affirmed* 


♦  P.  209  * '  Ei^t  agaiaft  WHhefts. ' 

^  Debt  counting  TpwEBT  upon  an  Obligation  againft  the  Defendant  as 
upon  Obiiga-  txecutor;  and  declares  upon  a  DevaJtavtU     De- 

tion  lies  not  fendant  pleads  feveral  Judgments  and  nvX  ^Jfcts  ultra 
cmorf  ^"'  5^'  liable  to  the  Judgments,  which  is  not  fufficient  to 
8.  c.  I  Vent,  fatisfy  them.  The  Plain tiflF  demurred^  and  upon  Ar- 
^15-  3ii*  gument  Judgment  for  the  Defendant ;  for  an  Adion 
g  Kcb.  f^t  upon  an  Obligation  counting  of  a  Dcvajlavh  againft 
Ante  40.  i3S>  ^n  ExecutoT  will  not  lie  ;  abler,  in  an  Adion  upon  a 
145.  i89'  Judgment ;  for  there  the  Plaintiff  may  count  of  a  Dt- 

M7» V55^a5^  ^^fi^^*  Upon  which  the  Plaintiff  prayed  Leave  to 
a  sho.  s$,  56.  difcontinue,  and  had  Leave. 

I  Vcni.  3i5t 

35U  355-  .  k  Stund.  si6.    i  Sid.  397.    Vi.  ant.  i^    1  Le?.  22 7f  298.    i  Term.  Rt^ 

691.       Difcontimuince  after  Ar(amenr. 


Bqftard  againft  Stukely. 

Ko  Surrivpf-  C\^^  devifed  Goods  to  A.  and  B.  the  Executor  af- 

fliip  by  the  Vy  fented  to  the  Legacy,  and   afterward  A,  drcd  ; 

Ecclefuifticar  and  now  the  Executor  of  A.  fued   in   the  Spiritual 

s.*c.zSho.  Court  for  ^s   Share,  there  being  no  Suivivorfhip  in 

jM.  50.      *^  fuch  Cafe  by  the  Laws  Ecclefiaftical  ;  whereupon  B, 

«  Jon.  130.  fued  a  Prohibition,  artd  declared,  and  npon  Demurrer 

/i5j.'  *  ^^^'  and   Argument  it  was  adjudged  the  Prohibition  (hould 

I  Lev.  164.  fland ;  for  by  the  Affent  of  the  Executor  the  Intereft 

p^h^b*^^  was  vefted  in  the  Legatees,  and  became  a  Chattel  in 
thpm  governable  by  the  Rules  of  (he  Common  Law. 


Beverjk 


am 


Mk&.  39  Caf.  II.  in  B.  R, 


D 


Beverjbam  againll  Ofiorne. 

EBT  for  Rent.    The  Defendant  pleaded  A^io  non,  pebt  for 

E^c.  quia  didty  &c.  when  it   became   due,  paratus  2.r"/i//Wf^* 

fuit^  £s?  adfiuc  faratus  exijiit  folvercy  ftf  frofert  hie  in  Cur*  Jdvere  with- 

ttie  Money.     The  Plaintiff   demurred,  and   the  Plea  out**/j./r^. 
was  adjudged  ill ;  i.  Becaufc  he  does  not  plead  an  obtu*     '^'  ^  ytnu 

lit.  2.  The  Pica  is  not  to  the  Afiion,  but  only  in  Ex-  3  Kcb.  800, 

cufe  of  Damages.  ?*<;»  **^ 

419* 

^livre  of  the  fivft  Reafon,  for  Rent  is  demandable  ;  t  Hoi.  5^3. 
otherv^  ife  of  a  Sum  in  grofs  which  is  payable  without  *  ^^'  *®4» 
Demand.* 


»  Ingram  againft  Bray^ 

*P.  210 

REPLEVIN ;  Defendant  made  Conufance  for  Rent 
andHeriot,  as  Bailiff  to  J.  S.  The   Defendant  D^l^f^df*^ 
pleads  in  Bar  as  to  the  Rent  a  Releafe  of  all  Demands  ;  does  not  re- 
and  as  to  the  Heriot,  that  A.  and  5.  as  Bailiffs  to  the  J^>*«  the  Rent 
faid  y.   5.  iiuter  foils  made  Conufance  in  Com.  Banc  Leafc^^'*  * 
and  pleads  the  Record  at  large,  fraut  fatet,  &c.     The  »  Vent.  314. 
Defendant  demurred,    and  Pollexfen  argued,  that  the  *  J^^^*  |^^' 
Bar  was  naught  as  to  both  Points;  for  i.  The  Rent  gj^*  '  ^  ^* 
is  incident  to  tlie  Reverfion  in  this  Cafe,  and  is  not  Vid.  3Lev. 
barred  by'  Releafe  of  ^11  pem^ands,  for  the  Releafe  J^^ 
does  not  bar  the  Reverlion,  z  Cro.  Hancock  and  Field's  |oi.  . 
Cafe;  and  F^««  and  Htf«/o«'s  Cafe  in  this  Court,  Pafck.  Port.  415,  «i6. 
15  Car.  2.  But  fuch  a  Releafe  will  bar  a  Rent-fervice  \^^[^; 
in  Fee  according  to  Lift,  to  which  the  Court  inclined,  in  Replevin 
2.  This  is  not  good  as  to  the  Heriot,  bepaufe  it  is   not  ^'^f^rfetts  harr 
faid,  that  the  Conufance   in   the  Common  Pleas  was  isVo  ^68  if 
made  by  the  Affrnt  of  J.  S.  for   it  might  be   by  a  it  was  not 
Stranger  without  his   Privity.     Alfo   thcie   wants  an  ^'*^^^^*^ 
Averment  of  a  Life,  as  it  appears  by  the  Recoid  here  if^tbe  j^ucfe- 

fet  mcnt  was  p- 
ven  upon   tbe 
Manner  of  Pleadingi    Vid>   1  Lev.  294*  295*  ^f^  ib.    Cowp.'  ^805*    Doug.  497.    % 
ycim.  Rep.  3i».,  • 
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fct  forth  ;  and  then  the  Judgment  there  being  founded 
upon  the  Manner  of  the  Plea,  and  not  upon  the  M at* 
tev,  it  is  no  Bai  here,  where  the  Continuance  of  the 
Life  is  averred;  to  which  the  Court  inclined  iikewife. 
But  it  was  adjourned* 


Dutton  and  Wife  againft  Poole. 

hhTSr^'o  jSSUMPSITy  and  declares,  that  the  Father  of  the 

pay  loooA  '^  Plaintiff's  Wife  being  feifed   of  a   Wood  which  he 

^^*^i*^»fter,  intended  to  fell  to  raife  Portions  for  younger  Children, 

may  bri"e  *^^   Defendant   being    his  Heir,  in   Conlideration  the 

the  Aftion.  Father  would   forbear  to  fell    it  at  his  Requeft,  pro-^ 

s.  c.  ^  V(rnt.  mifed  the  Father  to  pay  his  Daughter,  now  the  Plain- 

V%n'icf.^**  tiff's  Wnf^,   lopc/.  and   avrrs,  that    the  Father  %t  his 

K^y.  3-)2.  RequeO    forbore,  but   the  Dtifendrnt  had  not  paid  the 

S^Loy.  139.  j^^^./      After  Verdia  for    the   Plaintiff  upon  Non  Af- 

•  ^^/^  ff^fTifJilj  it  was  moved  in   *'    Arref]   af  Judgment,  that 

Si4*^^V.-.    '  the  A6rion  ought  not  to  be  bronght  by  the  Daughter, 

4  Hair.  2^37.  but  by  the  Father;  or  if  the  Father  be  dead,  by  his 
?pc^^'' **^'*'  Executors  ;  for  the  Piotniie  was  made  to  the  Father^ 
:ii>inircio  ^"<1  the  Daughter  is  neitlier  privy  nor  interefted  in  the 
one  to  be  Confideration,  nrtthing  being  due  to  her:  Alfo  the 
^o^h^-T'^  '^  Father,  notwithftanding  this  Agreement  with  the  Son, 
Via.  Lat.  206.  mii;ht  have  ciU  down  the  Wood,  and  then  there  was 
Hell.  i:6.  .  p^->  Remedy  for  the  Son,  nor  could  the  Daughter  have 
Hutt.  i^ll  releafed  tlie  Promife,  and  therefore  Ihe  cannot  have 
Fvjni.  152.  an  A6\ion  againft  him  for  not  performing  the  Promife, 

5  Co.  i>6s,  ajid  divers  Cafes  were  cited  for  the  Defendant,  as  Yiti'o. 
Siv.6,31  Rifpnn  V.  Sorhiiiy  Pawes  v.  Leader^  Starky  v.  Milner, 
Ravf.^-.  \oi*  1  Roil.  31,  3i.  ^.M«  29^-  arid  a  Cafe  lately  refolved /« 
Vt%?.^  ^^'"-  ■^'''^^-  i^^^r^^orjts  &  PhiCy  inUat.  Hill  22^23 
I  Hoi.  51,33.  f^'"'«  2-  153S.  where  the  Cafe  was  ;  If  you  will  marry 
1  Jo.  105.  mr^  I  will  pay  yaiir.  Children  fo  muck  \  and  the  A61ion 
^\..nu6,  7,  ^^^'jf.g   brought  by  tlie  Children,  adjudged  it  lay   not. 

On  the  other  fide  it  was  faid,  if  a  Man  deliver  Good^ 
or  Money  to  H.  to  deliver  or  pay  to  B>  B.  may  have 
an  A6tion,  becaufe  he  is  to  have  the  Benefit  of  the 
Bailment;  fo  here  the  Daughter  is  to  have  the  Benefit 
of  the  Promife :  So  if  a  Man  (hould  fay.  Give  me  a 
•  Horfe,  I  will  give  your  Son  ic/.  the  Son  may  bring 
tho  AvSion,  becaufe  the  Gift  was  upon  Confidreation 

of 
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of  a  Profit  to  the  Son  ;  and  the  Father  is  obliged  by 
Natural  Affection  to  provide  for  his  Children;  for 
which  Caufe  Affe<3ion  to  Children  is  fufficicnt  to  raife 
a  Ufc  to  them  out  of  the  Father's  Eftate ;  and  there- 
fore  tliv^  Daughter  had  an  Interell  in  the  Confide,  ation, 
and  in  tlie  Piomife  ;  and  the  Son  had  a  Benefit  by 
this  Agreement,  f6r  by  this  Means  he  hath  the  Wood, 
and  the  Daughter  is  without  a  Portion,  which  other- 
wife  in  ali  Probability  the  Son  would  have  teen  left 
to  pay,  if  the  Wood  had'not  been  cut  down,  noi  this 
Agreen.ent  between  him  and  his  Father,  and  for  Au- 
thoritiw  of  this  Side  were  cited,  RolL  1  Ah.  31:  Old- 
man  V.  Bntemany  and  ibid.  32.  S tarty  v.  Meade.  Upon 
the  firrt  Argument  IVylde  and  yones  Jujlices  feemed  to 
think,  that  the  Aftion  ought  to  be  brought  by  the 
Father  and  his  Executors,  though  for  the  Benefit  pf 
the  Daughter,  and  not  by  the  Daughter,  being  not 
privy  to  the  Promife,  nor  Confideration.  Twyfden  and 
Rainsford  feemed  contra;  and  afterwards  two  new  Judg- 
es being  made.  yc/V  Scroggs  Chief  Jirftice  in  Lieu,  of 
Rainsjordy  and  Dolbin  in  Lieu  of  Twy/den,  the  Cafe 
was  .argued  again  upon  the  Reafons  atprefaid  ;  and 
now  Scroggs  Ch.  Juft.  faid.  That  there  was  fuch  ap- 
parent Confideration  of  Affeftiou  /rom  the  Father  to 
his  Children,  for  whom  Nature  obliges  him  to  provide, 
*  that  the  Confideration  and  Promife  to  the  Father  ^  ^ 
may  well  extend  to  the  Children  :  And  he  and  ^ow^j  *•  ^^2 
remembered  the  Cafe  of  Norr is  ^  P/«^  ;,  and  that  it 
was  adjudged  as  aforefaid*  But  Scroggs  faid.  He  was 
then  and  Aill  is  of  Opinion  contrary  to  that  Judgment. 
Dolben^  Juftice,  concurred  with  him  that  the  Daughter 
might  bring  the  AfSlion  ;  ^ones  ^  JVylde  hajitabant. 
But  next  Day  they  alfo  agreed  to  the  Opinion  of  the 
Chief  Juftice  and  Dolben  \  and  fo  Judgment  was  given 
for  the  Plaintiff,  for  the  Son  hath  the  Benefit  by  having 
of  the  Wood,  and  the  Daughter  hath  loft  her  Portion 
by  this  Means.  And  now  Jones  faid.  He  muft  confefs 
he  was  never  welffatisfied  with  the  Judgment  in  Nor-- 
ris  i^  AWsCafej  but  being  it  was  refolvcd,  he  was 
loth  to  give  his  Opinion  fo  fuddenly  againft  it.  And 
Noia,  Upon  this  Judgment  Error  was  immediately 
brought;  and  Trin.  31.  Car*  z.  it  was  affirmed  in  the 
Exchequer^Cbambei. 

Holmes 


/ 
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Bail  cflnnot 
plead  IdTer 
Slim  paid  by 
the  Principal 
to  the  Plain-- 
tiff  in  Satif. 
fad  ion  of  the 
JiHetnent" 
Mde  »  Jon- 
is,  iM. 
I  Mud.  24. 

1  Bflc.  Abr. 

2  Term.  Rep. 
5;^i 


Holhies  againft  the  Manucaptors  of  Brozvne. 

I^CIRE  Facias  upon  a  Judgment  bad  againft  the 
Principal  for  35/.  65.  Sd.  Defendant  being  Bail 
pleaded.  That  ihe  Principal  after  the  Judgment  paid 
the  Plaintiff  34/.  in  Satis&Sion  of  the  Debt  due  upon 
the  Judgment,  which  he#  accepted.  The  Plaintiff  de- 
murred, and  had  Judgment;  for  though  the  Bail  may 
plead  Payment  to  the  Plaintiff  by  Reafon  of  the  Con- 
dition of  his  Pvccognizance,  which  is  to  pay  the  Cqn- 
demnation  or  to  render  the  Body,  which  the  Defendant 
himfelf  cannot  plead  ;  yet  the  Bail  cannot  plead  Pay- 
ment of  a  lefs  Sum  in  Satisfaction  of  a  greater  after 
the  Money  was  become  due.  PenneV^  Cafe  5  Co.  and 
here  the  Money  was  due  immediately  by  the  Judgment* 


♦  p.  213 


Feoffiufnt 
with  Letter 
oi  Attorney 
but  no  ITf  ve- 
ry* nor  Name 
of  Attorney 
in  the  Deed, " 
O^aW  operate 
as  a  Cove- 
nant to   ftand 
fpifeH. 

Vid.  N.  Lut. 
243- 

poft.  a25, 

106. 
^Lev.  370. 


*  Walker  againft  HalL  In  the  Exchequer, 

"pJECTMENT  of  Lands  in  Durham  hy  ^  minus 
^  was  ftnt  and  tried  at  Durham^  and  upon  a  Special 
Verdi 61  the  Cafe  was,  Maddijon  being  £cifed  in  Con- 
fideration  oT  Marriage,  gave,  granted  and  confirmed 
to  Marfraretj  his  intended  Wife,  Hahentt  to  her,  her 
Help's  and  Ajpgns,  with  a  Letter  of  Attorney  in  the 
Deed,  but  a  Blank  for  the  Attorney's  Name.  And  the 
Deed  was  indoifed,  Mfmorandum,  that  Livery  and 
Sciiin  was  made  per  Attorney,  leaving  a  Blank 

for  his  Name;  but  no  Witneflfes  of  the  Livery  indor- 
fed,  but  to  the  Sealing  and  Dejiveiy  of  the  Deed 
names  of  Witneffes  were  indorfed.  And  whether  this 
ftiould  inure  as  a  Covenant  ^o  ftand  fcifeduo  the  Ufe. 
of  the  Wife  ?  was  the  C^ucftion.  .  Aigued  hy  Shaftoey 
Serjeant  for  th^  Plaintiff,  and  by  tevinz  for  the  De-r 
frndant ;  and  for  the  Plaintiff  were  eked  Sanders  and 
SaviVs  Cafe,  Com-  Banc.  Hill.  1655.  Set.  1578.  Ad- 
judged, That  the  Grant  of  a  Rent  and  Attornment  by 
one  who  in  Fa£t  was  not  Tenant,  and  fo  no  Attorn- 
ment, fhould  inure  as  a  Covenant  to  ftand  feifed  :  And 
in  Crojjing  and  Scudamore\  Cafey  lately  in  B*  /?.  there 

was 
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•was  a  Blank  Letter  of  Attorney.     To  whicli   it   was  Ante.  9. 
anfwered  for  the   Defendant,.  That  Crrjipng  and   Scu-  \^^^'  '^^ 
damore  was   a  Bargain  and   Sale  to  the  Son,  and  no  j  vcnt.  13;, 
Money  paid,  and  that   Deed    inroHcdj,  which  it  was  "S^*  -     - 
held,  might  operate  as  a  Ct  venant  rather  than  the  Con- 
veyance Ihould  be   void.     But  there  the  Intent  of  the 
Party  was  only  to  pafs  a  Ufe,  and  ilnce  a  Ufe  could  not 
pafs  by  Bargain  and  Sale  for  Want  of  Confideration, 
it  paflcd  as  a  Ufe  in  another  Manner  ^s  it  could.     But 
when  the  Parties  Intent  is  to  pafs  an  Eftate  as  at  Com- 
mon Law,  and  not  by  Way   of  Ufe,  fis  it  apparently 
was  in  this 'Cafe  by  the   Letter  of  Attorney,  and  the 
Indorfement;  though  the  Deed  be  void  as  to  this  Pur- 
pofe,  it  fhall  not  operate  by  way  of  Ufe.     Co.  Lit.  49,  Ante  P'*  9. 
a.   2.  Roll   787.  PL   I.  5.  Tibb  &  Foplahwaif%  Cafe,  ai^v.  37^. 
where  the  fame  Point  was  adjudged  that  was  afterwards  \  j^^;  |^^* 
in  Crojffing  and  Scndamore's   Cafe.     If  a  Letter  of  At- 
torney  had  been  in  the  Deed,  it  coqld  not  have  paffed 
by  Way  of  Ufe,  for  the  Alteration  of  the  Warranty. 
Here  the  blank  Letter  of  Attorney  is  fufficient  to  (hew 
the  Parties  Int»nt  was  to  pafs  the  Eftate  as  by  Convey- 
ance at  Common  Law,  arid  not  by  Way  of  Ufe.     Anti 
Pitjield  and  Prince's  Cafe,  %  Rol.   789.  nu.  2,  Father 
grants  *  to  the  Son  without  Letter  of  Attorney  ;  yet* 
that    fhall  not  amount  to  a   Covenant  to  ftand   feifed.         *•  2^4 
And  Fofier  &   Fo/Ur's  Cgfe^  nufer  in  B.  R-  where   the 
Mother  by  Articles  doth  grant  and  dcmife  to  the  Son 
in  the  prefent  Tcnfe ;  yet  that  fhall  not  operate  as  a 
Covenant  to  .ftand  feifed,  ^  xidjournatur.^    But  after- 
wardsj  as  Lheard,  Judgment  was  gi^ven  by  all  the  Ba- 
rons, That  this  fliould  operate  a  sa  Covenant  to  fland 
feifed  :  I  did    not  hear  their  Arguments,  but  I  was 
informed  they   principally   relief   upon   the    Cafe  of 
Qrbjftng  and  ScudaMore. 


Cochaine 
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Jlofue,  an.i  if 
it  lad  bit  De^ 
Jtrtt  be  *w9uij 
be  ha^gedt  fa  id 
of  one  who 
iifed  the 
Trade  of 
Buying  and 
Spelling,  not 
actionable* 
Vide  poll.  533* 


Cockaine  againft  Hopkins,    In  the  Exchequer. 

PASE,  That  whereas  the  Plaintiff  for  7  Years  laR 
paft,  art  em  vendendi  harganizandi  &  emendi  legitime 
ufus  fuity  and  thereby  had  gained  great  Profit  for  the 
Support  of  himfelf  and  his  Family,  the  Defendant 
injuriofe  falfo  &  malitiofe  faid  of  him.  He  is  a  runnor 
gate  Roguey  and  tvorfe  than  a  Ro^e,  and  if  he  had  his 
Deferts  lie  had  been  hanged y  whereby  he  loft  his  Cuftom, 
but  docs  not  al ledge  any  fpecial  Damage.  After  Ver- 
dict for  the  Plaintiff,  and  divers  Books  cited  f>ro  £^ 
cont.  Judgment  was  ftaid,  and  the  Words  adjudged 
not  a6lionable ;  for  fer  Cur\  Runnagaie  is  not  of  the 
fame  Senfe  with  Bankrupt ;  and  the  Plaintiff  does 
n#t  ftiew  what,  was  the  Trade  hcufed,  it  might  be  a 
Tinker  or  a  Pedlar,  who  travel  up  apd  down  the  Conn- 
try,  and  are  Rogues  by*  the  SfaU  of  EL  And  what 
follows,  anddeferveji  to  be  hanged,  are  not  adionable. 
Sed  quare  by  Reafon  of  the  Words,  defervejl  to  bt 
hanged. 


General  R'e- 
leafe  reciting 
the  ]uriiculir 
Parpofes  and 
for  whatit 
was  maie* 
S.  C  Z  Siiovr. 

pi.  32» 

5  Keb.  8  14, 

840* 

Ante,  210. 
3  Lev.  273, 

574- 

I  Lev.  99. 

no,  27-:. 
I  Sid.  141. 

%  Show.  90* 
;i  Mod.  99. 

I  Vent.  314- 
^  Mod.  2,^  X. 


Morris  againft  WilfotcL 

COVENANT  againft  the  Defeftdant,  as  Executor 
of  Sir  Samuel  Stariingy  upon  an  Indenture  made 
between  the  Plaintiff  of  the  one  Part,  and  Sir  Samuel 
Starling,  and  Mary  his  Wife/,  on  the  other  Part,  reci- 
ting, Whereas  Richard  Garfcrdy  Father  of  Mary, 
had  devifcd  to  the  PUintiff  divers  Lands  and  Gopds 
in  Truft  for  *  the  faid  Mary,  and  that  her  Hulband  * 
fhould  not  intertnedle  with  them,  and  that  Suits  and 
Differences  having  been  touching  the  Eftate  fo  devifcd, 
it  was  agreed.  That  Sir  Sarrjul  Starlings  the  Huiband, 
fhould  have  200c/.  out  of  the  Eftate,  and  that  he 
fhould  releafe  all  his  Title  to  the  Refidue,  and  cove- 
nant that  he  would  not,  flus  fe6iare  turhare  vel  moUftart 
the  Plaintiff,  'pro  vel  cancer nen'  Slat,  frad*  Garford 
vel  rece ftione  I'ti  retentione  inde  ;  and  affigns  for  Breach, 
That  Sir  Samuel  afterwards  fued  the  Plaintiff  by  En- 
^UJh  Bill  in  the  Exchequer  to  have  an  Account  of  the 

Eftate 
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Eftate  of  Garford:^  and  thereby  put  him  to  the  Charge 
of  30c/-  The  Defendant  pleads.  That  by  Indenture 
after  the  Death  of  Sir  Sumud  made  between  the  Lord 
Grandijoriy  the  Huiband  and  of  the  faid  Mary,  and 
the  Plaintiff,  of  the  one  Part,  and  the  Defendant  of 
the  other  Part,  The  Lord  Grandifon,  and  the  faid 
Mary,  and  the  Plain t^fl,  rclcafe  to  the  Defendant  iotu' 
eorum  jus  tituium  cLmcum  i^  demand*  to  the  Brew- 
Houfe,  of  Sir  Samuel,  and  to  alJ  the  Biewing  Vcffels; 
ahd  all  Claim  and  Demand  to  the  Brewing  Veflels> 
and  all  their  Claim  a^^d  Demand  to  thePerfonal  EAate 
of  Sir  Samuel^  'virtute  conjuettidinis  Civitaiis  London 
vel  aliUr  quocunque  modo*  Upon  which  the  Plaintiff 
demurred  ;  and  now  it  was  argued  for  the  Plaintiff, 
That  this'  Releafe  cannot  bar  the  Plaintiff,  i.Becaufc 
the  Releafe  was  made  for  a  particular  Purpofe,  JciL 
to  releafe  the  Wife's  CuOomary  Part,  -and  the  general 
Wordi;,  vel  aliter  quocunque  modoy  do  not.  extend  to  fo- 
reign Matter  ;  fciL  Damage  to  be  recovered  for 
Breach  of  Covenant  with  the  Plaintiff,  though  he  be 
the  Executor  of  Sir  Samuel.  2.  Releafe  of  all  De- 
mands to  the  Perfonal  Eftate  of  Sir  Samud  will  not 
bar  Morris^  tlic  Plaintiff,  becaufo  at  the, Time  of  the 
Releafe  he  Jiad  no  Right  to  demand  any  Part  of  tf?e 
Eftati?,  but  only  to  bring  his  Action -againft  the  Per- 
fpn,  like  the  2.5  Aff.  7.  th.  Execution,  1^0.  Co.  LitL 
265.  b.  If  the  (J onulee  releafe  to  the  Conufor  of  a 
Statute  all  his  Right  in  the  Land,  yet  he  may  ftill  fue- 
Execution  of  the  Laiid  ;  for  he  had  no  Right  nor 
Demand  to  the  Land  at  the  Time  oT  the  Releafe,  but 
only  to  have  an.A6lion  againft  the  Party,  and  the 
Land  is  not  bound  but  in  Rcfpeft  of  the  Perfon.  To 
which,  it  was  anfwcred  for  the  Defendant,  That  this 
Cafe  is  not  like  that  of  the  Statute  ;  for  there  the 
Perfon  is  bound,  and  he  hath  nothing  to  do  with 
the  Land  but  in  Refpecl  of  the  Perfon  ;  but  here  he 
hath  nothing  to  do  with  the  Perfon  but  in  Refpcfl  of 
the  Affets,  for  without  Affets,  the  Party  being  an  Ex- 
ecutor, is  not  Chargeable,  yones,  *  IVylde  and  Twyf-  ^  -n  ^ 
den  Juftices  upon  the  firft  Argument  were  of  Opinion,  ,,.      *  Z:^ 

vu    .     i_     n    1      r    •  r>  °     •  i  a       j«  l  i    Vi.  ante  «io. 

that  the  Releafe  is  no  Bar,  notwithftanding  the  general  i  Lev.  99, 

Words;  for  the  Releafe   being  made  for    particular  101,235. 

Purpofes  the  general  Words  are  to  be  guided  by  the  \}f^*  ^^^' 

particular    Purpofes.     Rainsford    Chid'   Juft-    contra,  asho.  pi.  s?. 

And 
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And  after  the  Cafe  had  been  argued  at  Bar  feveral 
Times  in  HilL  30  and  31.  Judgoicnt  was  given  for  the 
PlaintiflF  fer  totam  Curiam.  Levinz  and  others  for  the 
^\z\\\t\^iSaunders  and  others  for  the  Defendant. 
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Where  an 
Infint  hath 
only  Goods, 
the  EccLe  -- 
afiical  Court 
may  appoint 
him  a  Quai- 
diaa. 


Loury  againft  Reyms. 

PROHIBITION  was  prayed  to  the  Ecclefiafiical 
^  Court  of  Tork  to  flay  a  Suit  there  by  a  Curator, 
which  that  Court  had  appointed  to  an  Infant  who 
had  only  perfonal  EAate,  ag^in/l  another  who  detained 
the  Perfon  of  the  Infant  from  him  ;  and  the  Suit  was 
to  have  the  Perfon  of  the  Infant  delivered  to  him. 
Curia.  The  Spiritual  Court  may  appoints  Curator  for 
an  Infarit  that  hath  only  perfonal  Eftate,  but  whether 
fuch  Curator  can  maintain  an  Aftion  there  for  the  Cuf- 
tody  of  the  Perfon  ?  they  feemed  to  doubt.  Bat 
they  granted  a  Prohibition,  and  ordered  the  Plaintiff 
to  declare  that  the  Matter  might  come  judicially  before 
the  Court ;  accordingly  it  was  done,  and  in  BUlarj 
Term  30  &  31.  the  Cafe  came  to  be  argued.  The 
Decalration  was,  that  the  Title  to  GMtfrAtf«/A/^  is -de- 
terminable at  Common  Law;   neverthelefs,^ that  the 

Defendant 
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jDefendant  had  libeU'd  againft  him  in  the  Spiritujt 
Court,  that  by  the  Canohs  and  Ecclejiajiical  Conjitutjons 
any  Perfon  having  the  Tuition  of  an  Infant  under  Age 
committed  to  him  by  the  Will  of  the  Father,  or  fer 
yudicem  comfetentem,  ought  to  have  the  Cuftody  of  fuch 
Infant  and  of  his  Portion,  and  that  if  any  Perfon  de- 
tain fuch  Infant  or  his  Portion,  he  is  punifliable,  and 
compellable  by  Ecclefiaftical  Cenfures  to  deliver  up  the  « 

Perfon  and  Portion  of  fuch  Infant  to  his  Tutor  orGtiar- 
dian,  and  that  the  Cuftody  of  James  Reynesy  *  an  Infant*    «  p^  22  g 
under  the  Age  of  14.  and  of  Jlnne  Reynes  under  the  Age  Guardian 
of  iz.  both  of  them. having  Legacies  left  them  by  their  fueaimhe 
Father,  was  upon  the  Probate  of  the   Will  committed   coun^'fil*"^ 
by  the  Ecclefiaftical  Court  to  the  now  Defendant,  Plain-  taking  away 
tiff  therc^    Grandmother  of  the  faid  Infants,  'till  the  his  Ward. 
Son  Ihould  attain  the  Age  of  14  and  the  Daughter  the 
Age  of  la.  and  that  the  Defendant  there  detained  them. 
The  Defendant  pleaded  non  frofecut  fuit  coutra  frokibh 
tionem ;  and  fro  confultaiione  kabend'  he  pleaded,  that  by 
the  Common  Law  ufed  and  approved  in  England^  if  any 
Perfon  by  his  Will  bequeath  Goods  to  his  Infant  ChiU 
dren,  the  Ordinaay,  before  whom  the  Will  is  prov'd, 
hath  us'd  to  commit  the  Cuftody  of  Sons  and  their  Por- 
tions'till  they  come  to  the  Age  of  14.  and  of  Daugh- 
ters and  their  Portions  'rill  they  attain  the  Age  of  12. 
except  where  fuch  Children  are  in  Cuflody  of  any  other 
by  reafon  of  T enure y  or  by  the  appointment  of  their 
Father.     And  if  any^Pcrfon  detain  fuch  Infant3  or  their 
Portions,  to  compel  them  by  Eccleliaftical  Cenfures  to 
deliver  them  ;  and  that  the  Father  of  thefc  Infants  de- 
vifed  Goods  to  them,  but  appointed  no*  Guardian^  and 
that  they  were  not  ip  the  Cuftody  of  any   other  railone 
tenuray  for  which  the  Ordinary  upon  Probate  of  the 
Will  committed  them  to   the  Cuftody  of  the    Plaintiff 
there.  Defendant  here  ;  and  that   the  Defendant  there, 
Plaintiff  here,    detained   themi     The  PlaintilF  replied, 
that  the  Father  of  thcfe.  Infants  being  fick  of  a  Diftem- 
per  whereof  he   foon  after  died,  during  his  Sicknefs- 
conftituted  the  now  Plaintiff  and  his  Wife,  their  Grand-  ' 
mother,  (now  dead)  their  Guardiansy  upon  which  he 
fued  the  Defendant  therefor  detaining  them.     The  De- 
fendant demurred,  and  now, /c/7.  /7/7.  30  £^  31.  it  was  " 
argued  for  the  Defendant,  that  where  Infants  have  only 
Goods,  the  Spiritual  Court  may  appoint  them  Curators 
or  Guardians^  Swynh'*   175,  176,  and  then  as  the  Ap- 
pointment 
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pointment  of  a  Gnardian  belongs  to  them,ro  ought  the 

Suit  for  Detainer  from  fuch  Guardian.  %,  The  Repub- 

Jication  of  a  Commitment  by  the  Father  is  n  Ji  inaterial, 

ift.  Bccaufe  it  is  not  fliewed  to  be  by  Deed,  Teftament, 

OY  qua  modo,     2dly.  One  of  the  Guardians   being  dead, 

*        the  Authority  (for  this  is  no  more)  is  determined,  Dy. 

the  Lord -Braj'j  Cafe.     To  which,  'twas  anfwer'd  for 

the  Plaintiff,  thatfuppofmg  the  Eccleiiaftical  Court  hath 

Authority  in  fome  Cafes  to  commit  the  Cuflody  of  In- 

lants  that  have  only  perfonal  Eftate,  yet  as  the  Libel  is 

here,  the  Prohibition  muft  ftand,  and  they  ought  not  to 

.  befuflfer'd  to  proceed  upon  fuch  Libel,  and  the  Prohibit 

tion'is  founded  upon  the  Libel  ;  now  tiie  Libel  is,  that 

*  P»  210     ^y  ^^^^  Laws  Ecclefiaftical  eveiy*  Perfou  having    the 

Tuition  of  any  Infant  under  Age  committed  to  him  by 

^''^^'!?''7  .f  the  Will   of  his   Father,  vel  per   Judicem   compeientemy 

Jhall    lUnd,   if  ,  ,  x       r^     n      \  c   r       it     r  i    o     •        • 

the  Libel  be  ought  to  havQ.the  Luftody  of  luch  Intant,  and  buit  in 
infufficient,  the  Ecclefiaftical  Court  for  Detainer  of  them.  And  this 
lu'^n^t^^i!^  ^'  include  Commitments  by  the  Father  upon5f^f.  12  Car.  2. 

claratjon  upon        ...  .  t>  j     •  l       #t  •     j       ii- 

-thc  Prohibiti-  which  appoints  a  Remedy  in  other  Courts  :  And  alio 
onbcfufficWnt  comprehends  all  Guardianfhips  at  Common  Law^  of 
which  the  Spiritual  Court  hath  no  Power  ;  and  though 
the  Declaration  abridges  the  Matter  by  an  Exception 
(fciL  excepting  where  they 'are  in  Cuiiody  of  any  other 
raiione  tenura,  or  by  the  appointment  of  the  Fat^her) 
yet  this  will  not  amend  the  Libel.  And  fo  held  the 
whole  Court,  and  that  they  ought  not  to  be  fulTcred  to 
proceed  upon  fnch  Libel.  2.  u^was  anfwered.  That 
the  Commitment  to  the.  Father  is  well  pleaded,  without 
fhewing  how  ;  for  it  might  be  by  Parol,  or  by  Delivery 
of  the  Infaitt ;  and  th^  26  E,  3.  615  is  the  Cafe  in  Point 
admitted.  To  which  Scroi^gSy  Chief  Juftice,  agreed. 
3.  It  was  faid.  That  the  Cuftody  of  an  Infant  is  an  In- 
tcreft,  and  may  furvive,  2  Cro,  Shoptand  v.  Rider.  He 
may  make  a  Leafe  in  his  own  Name ;  it  is  grantable 
over,  F.  N.  B.  142.  P-  Latch.  157  Mich.  8  Ed.  4.  pL  2. 
But  as  to  this  Point  the  Court  faid  nothing.  4.  It  vzs 
faid.  That  admitting  the  Ecc'lefiaftical  Court  may  ap- 
point fuch  Guardian^  yet  it  does*  not  follow  that  the 
Guardian  mull  fue  there  for  Detainer.  F-  N»  B.  142* 
G.  the  Mayor,  ^c,  may  cqmmit  Orphans,  and  yet  the 
Suit  for  Detainer  muft  be  in  other  Courts.  To  this 
likowife  the  Court  faid  nothing.  But  for  this  Fault  in 
the  Libel  it  was  unanimoufly  refolved,  the  Prohibition 
Ihould  ftand.  Levinz  for  the  PlaintitT,  Holt,  junior^  for 
the  Defendant  in  the  Prohibition. 

Tenn- 
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Seaton  againfl  Hetijon. 

EBT  upon  an  Obligation  m2iAt\o  A.  B,  and  C.  Tlfr«c  jointly 
whemn  they  were  jointly  and  feveraliy  bound,  i^^  ^S^^J*]?*' 


one 


and  the  Aflion   now  brought  againft  A.  only.     The  ^^x  Jf 
J>efendant   upon  Oyer  of  the  Obligation  pleaded  that   be  torn  off; 
the  Seal' of  5.  TwiV  rfivw^ij,  and  therefore  the  Obli-   [J^^^.^^^f^^^^ 
gation  cancelled  and  made  void  as  to  all.     The  Plain-   s.  Va'show! 
tifF   demurred  ;   and   now   Pollexf en  ^  for  the  Plaintiff  a8. 
argued.    That  the  Obligation  being  Joint  and  Several,   *  |*ll^'^**  ^^' 
it  is  ftill  good  as   to  the  Reft.  5  Co.  MathewfctCs  Cafe.   guj}.  n.  p! 
To  whicTi  it  was  anfwered.  That  the  Obligation  being  a68. 
at  firft  joint  and  fever^l  as  to  all  three,  by  this  cancel-   ^  ^^™'  ^*S' 
ling  of  it  as  to  one,  it  ceafes  to  be  fo,  and  therefore  cowp.  6co. 
the  Obligation  is  wholly  void ;  for  it  is  not  now  an 
Obligation  of  the  fame  Nature  as  it  was  when  it  was 
firft  executed.  March.  Ref.  Watford's  Cafe.    The  Court 
at  firft  dout)ted ;  bur  afterwards   upon  fight  of  Wat- 
ford's Cafe^  and  another  Cafe  which  Wylde  remembered 
to  be  fo  adjudged,  inter  Bloom  and   Tracy ^  the  whole 
Court  gave  Judgment  for  the  Defendant. 


The 
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tnfmt  fmmm 
Vj'ic  I  Jo. 

I  J>v.  138. 

3M0I  ^-6. 

Ante  21. 


In  Imlia- 
mcnt  of  For- 

pcry  Jury 
hfjWT\i\  him 
j^'iilty  </f 
Srnrt\^i*  fiT 
J  orrery   prif" 
*//^/.  omitting 

ftaUtd,   fup» 
filter  it. 
Virle    ante. 
iXf* 

2  Hawk.  p.  C- 


^  The  King  againft  Marki. 

TERROR  of  a  Jadgment  upon  an  IndichDent  for 
-*-^  Forger}-  afl:gr,ed,  i •  Becaafe  the  Inc^i^ncf'Dt  vants 
/^/  £^  Armisy  and  this  Incictment  is  not  for  a  Scm-ftsr 
janze  but  a  MaU-fcazancc,  2-  Tbc  Indiclmcnt  :«,  That 
he  forjred  it  ^upet  caput  fuum  frcP'ium  inftead  of  « 
Imaginations  fuafrofriay  oi  ex  CAfite  fuo  fropriai  for 
as  It  is  it  muf!  be  intended  that  the  Writiog  was  vrit 
upon  his  Heady  and  that  migbt  be  by  another-  3.  The 
Jury  find  him  guilty  ^^  Trangriffifne  cr'tJiinpt.  ^  forgeris 
fradi6i\  and  there  is  nofuch  Latin  Word  as  Forgerid: 
Hal  the  Latin  Vn'ovd  is  Fahicator,  An  J  tbtn  the  De- 
fendant is  not  found  guilty  of  the  Forgery,  and  yet 
Judgment  t.>  given  again f)  him  for  the  Whole ;  and 
an  to  the  Word  Trdngreffioy  there  are  other  Trefpaffes 
laid  lA  th'^:  Indictment  to  anfwer  that.  As  to  the  firft 
Jonny  Jufticc,  anfwered.  It  is  cured  by  the  exprcfs 
Words  of  Statute  37  f/.  8.  and  Hart's  Cafe,  2  Cro.  b 
fo.Tcfalved.  But  Twyjdcn  and  Wylds  totis  virihus 
contra  ;  for  multitudes  of  Indictments  have  been 
quaflied  for  this  Caufe,  and  without  Vi  t^  Armis  no 
C^z/)W/wr  can  be  awarded,  nor  Fine  to  the  King;  and 
to  this  Rainsfordy  Chief  Jtiftice  inclined,  whereupon 
Curia  adz'ifare  vult.  But  as  to  the  fecond,  it  is  but  a 
literal  Trauflation  of  the  Words  of  the  Statute,  and 
therefore  the  whole  Court  held  it  well  enough,  though 
tJicy  be  not  fo  elegantly  tranflated  as  they  might  be 
3.  Tranf^rejf.  fradi^,  includes  the  Forgery,  and  all 
other  Trefpalfes,  Pojiea  Tr{n,  frox.  upon  reading  the 
Stat.  37  //.  8.  and  feveral  Perufalsof  it,  it  was  agreed 
by  tlic  whole  .Court  that  the  Want  of  F'i  &?  Armis  » 
cured.     Si  mi  Us  Cafus  ante  Trin,    2  Car.  iHt-  Regem^ 
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from  the  Or- 
Lutw.    . 


Cory  againft  'Pepper. 

9 

A    Prohibition  was  prayed  and  granted  niji  Caufa  upon  g^jt  \^  ^j^ 
'^^    a  Suit  in  the  .Spiiitual    Court,    for  teaching  a  spiritual 
School  without  Licence,  in  Contempt  of  the  Canons,  ^ourt  for 
and  now  upon  hearing  Counfel  of  both  Sides  a  Con-  schooi^wiih* 
fultation  was  granted  ;  for  though  the  Statute  of  Uni-  out  Llccnfc 
formity  in  the  13  Car,  2.  gives  a  Penalty  of  5/.  in  fuch  Jj^™  ^^'  ^ 
Cafe,  for  which  the  Suit  muft  he  at  Common    Law;  NcH.  £ 
yet   that   does  not   take  away  the   Jurifdiflion  of  the  34i 
Spiritaal  Court,  when  they  proceed  upon  the  Canons,  ^j"*^  <^»'^om 
and  not  upon  the  Statute  for  the  Penalty.     And  the  jLngUnd. 
Canons  made  a;f;f.  1 571  in  the  Reign   of  Queen    EVa:.  aVent.ro, 44. 
and   in   li   Jac.  being   confirmed    by   Q^  Eliz.  and  K.  mo!5'^8j**o7. 
yames  are  good   and  valid  fer  Stat,   25  /7.  8.  fo  long  Cro'jci.  a7S. 
as  they  neither  impugn    the  Common   Law,  nor   the  '^^  i>piritual 
Kirtg's  Prerogative.    Before   the  Stat.    25   H.    8.  the  hol/piea  of 
Clergy  made  Canons  without  the  King  ;  but  now  they  Matter  pro- 
arc  retrained  by  that  Statute  caf.  19.  yet  ftill  notwith-  ^i^^ed  by 
(landing   tha.t  Statute   the   Cleigy   may  make  Canons  penalty,  foat 
with  the  King's  Content,  provided   they  be  not  con-  they  proceed 

trary  to  the  Laws  of  the  Land,  nor  derocatory  to  the  !I^"  the  c»- 
rr*»r>         ••  l«u  u\r«j  ur     now,  and 

Kings  Prerogative;    which  cannot  be  faid  on  thefe   not  upoa  the 

Canons  requiring  a  School-maftcr  (hould  be  licenfed  Penalty. 

Vol.  IL  P  by 
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by  the  Billiop  of  the  Dioccfs,  to  the  end'SchooImaflcTS 
may  be  fit  to  inftruft  their  Scholars  in  the  true  Princi- 
ples of  Religion.  Wiliams  for  the  Plaintiff^  Levimz 
for  the  Dcfeiklant  in  the  *  Prohibition* 


C*9'ti9rari  to 
the  County 
PaltaimCf  how 

it  (hottld  be 
diiedkcd. 


ISiiiti^  omitted 
iir  the  Style  of 
ths  King. 


The  King  agaiuft  Leaver.  • 

ERROR  of  a  Judgment  upon  an  Indiflmcnt  of  Bar- 
retry  in  Londorty  an  Exception  was  taken  to  the 
Writ.  Firjiy  becaufc  it  is  direflcd  to  the  Judge  of 
Affife,  where  it  ought  to^be  to  the  Chancellor,  and  he 
to  command  the  Judge  of  Affife  ;  and  Precedents  were 
ordered  to  be  fearched,  and  two  found  ;  one  7  Car.  i. 
dire6lcd  to  the  ChanccUor  and  Proceeding^  thereupon, 
and  Judgment  afiirmed ;  the  other  19  Gir.  a.  direded 
to  the  judge,  but  no  proceedings  thereupon  appearing 
in  the  Record,  the  Court  had  little  legard  to  it :  But 
in  Truth  there  were  Proceedings  thereupon,  for  I  my- 
felf  was  a  Counfcl  in  the  Caufe,  and  ai&gued  Error 
ore  tenusy  which  being  over-ruled  by  f^ale  then  Chief 
Juftice,  th'e  Plaintiff  in  Error  being  this  fame  Leavfr^ 
in  a  Couviftion  of  Barrctry  as  this  is,  agreed  with  the 
Proftcutort  and  obtained  a  Pardon,  by  which  means  it 
happened,  that  none  of  the  I^rocecdings  were  entered 
upon  Record.  But  in  that  Cafe  no  Exception  was 
taken  to  the  Writ.  A  fecond  Exception  to  the  Writ 
was,  that  in  the  Style  of  the  King,  Cardus  ftcundus, 
&c.  S^otitt  was  omitted  ;  and  for  this  Caufe  the  Writ 
was.quallied,  and  Leaver  brought  a  new  Writ  of  Error 
dircfted  to  the  Chancellor,  and  no  Writ  quod  coram 
vohis  rejidet,  for  it  was  held  the  Record  was  not  remor- 
ed  by  the  firft  Writ. 


Li/le  agaiaft  G-ray, 


i^.sTulfcd  fuTdlSTo  The  uf^^^^^^  the  Remain- 

4th  Sons  in  flCr 

/vi^o^alrand  every  the  Heirs  MaTcs  of  the  Body  of  A.   Whether  A.  hti  an  Kft»«^' 
in  Tail  ?  S.  C.  Raym.  ^^^,  $02,  315.  »  Sho-  pi.  $    %  Jon.    U4.  Vid.  ante  ^7^ 
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derto  Edward  his  fiift  Son  for  Life,  the  Remainder  to 
the  firft  Son  of  Edward  in   1  ail  Male,  the  Remainder 
to  the  feconvl,  third,  and  fouith  Sons  of  Edward  in 
Tail  Male,  and  Jo  tv  /»//  and  every  other  the  Heirs  Males 
of  the  body  of  Edwaitf  reffe6iively  and  fuccejjively ^  and  to 
the  Heirs  Males  of  their  Sadies  ^  according  to  their  Senio^ 
rity  of  Birth,  the  Remainder  to  the  Leffor  of  the  Plaintiff    » 
for  Lifey  ♦  tU  Remainder  to  hisfirjl  Son  in  Tail  Male,  and    *  P.  224* 
fo  to  the  \fl^  2dy  31^,  itnd  ^th  Son  in  Tail  Male,  andfo  to 
all  and  every  other  th^.  Heirs  Male  of  the  Body  of  the  Leffor 
fever  ally  an(L  refpediively,  according  to   their   Seniority  of 
Birth.     The  CT>venantor  died  ;  Edward  fuffered  a  Com- 
mon Recovery,  and  dies  without  Iflue  Male  i  and  if 
the  Leflar  was  barred  by  the  Recovery  ?  ,was  the  G(uef- 
tion  ;  which  refts  entirely  upon  the  Words  of  the  Li- 
mitation after  the  Limitations  to  the  four  Sons  of 
Edward,  vij\  and  fo  to  all  and  every  the  Heirs  Male  of 
the  Body  of  Edward ;  whether  by  thefe  Words-Edward 
took  an  EftateTail  for  Default  of  the  Iffue  of  his  four 
Sons  ?  Or,  whether  he  was  only  Tenant  for  Life,  and 
the  Words,  and  fo  to  all  and  every  the  Heirs  Male  of  the 
Body  of  Edward  fhall  be  taken  as  if  it  had  been   to  all 
and  every,  other  Sons  of  Edward  ?    And  'twas  argued  for 
the  Plaintiff,  that  Edward  took  only  an  Eft  ate  for  Life. 
Firft  ;  by  the  Words,  and  fo  to  the  Heirs   Male  0}  the 
Bodies  of  thofe  Heirs ^  it  appears,  that   the    Heirs  Male 
arc  to  take  by   Purchafe  ;  for  otherwife   thefe' Words  , 

and  to  the  Heirs  male  of  their  bodies  need  not  have  been 
added;  for  if  they  take  by  Purchafe  and  ncceffvely, 
then  have  the  Words  the  fame  fenfe  as  all  and  every  Son 
and  Sons.  2.  Jnd  fo  to  all  and  every  other  the  Heirs  Malirs, 
Gfc.  (How  muft  that  be  ?  )  So  as  the  Heirs  Male,  fciU 
the  Sons,  took  before.  3.  Tranflate  the  Word  yb  in 
Latin,  eodem  modo  as  the  four  firfi  Sons  took  ;  as  was 
done  in  BeresfordCs  Cafe,  to  lerye  the  Intent  of  the 
Parties,  and  to  make  the  conveyance  coherent-  4.  Not 
'only  the  precedent,  bai  alfo  the  fubfequent  Limitations 
(hew,  his  Intent  was  to  fettle  it  to  the  Leffor  and  his 
four  Sons  in  Tail  Male,  and  fo  to  all  and  every  the  Heirs 
Male  of  the  Sons,  &c.  which  would  be  in  vain,  if 
Edward  {YiM  have  fuch  an  Eflate  as  will  enable  iiim  by 
Common  Recovery  to  defeat  all  the  reii.  5.  Here  is  a 
Frovifo,  that  if  Edward  die  without  Heii*s  Male  of  his  , 
Body,  he  may  charge  the  EAatc  with  Portions  for  his 

P  %  Paughtcrsi 


0 

0 
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Daughters,  which  were  ncedlcfs  if  Fdxvdrd  bath  aft 
Eftatc  Tail,  for  then  he  may  do  it  without  fuch  Provijo. 
But  'tis  proper  to  add  it  to  an  Eftatc  for  Life,  which 
fhews  alfo  his  Intent,  that  Edward  fhould  have  but  an 
EAate  for  Life.  On  the  other  fide  it  was  faid,  that  in 
all  Cafes  when  the  Anceftor  takes  an  Eftatc  of  Freehold, 
a  Limitation'aftcr wards  to  his  H?irs,  or  tlic  Heirs  Mate 
*  p.  2vl5  ^^  ^^^  Body,  vefts  the  Inheritance  in  hinafclf,  Co-  *  Liit. 
22'.  i  and  1  Co,  Shdlles  Cafe,  Curia,  lidwJrd  htLth  on\j 
an  Eftatc* for  Life  by  the  inanifeft  Intent  of  the  Con- 
veyance, which  ought  to  he  purfued  whereby  any  meaiis 
It  can  ;  and  therefore  they,  as  was  done  in  Beresfortts 
Cafe,  would  tranflatc  the  Word  fo^  eodetn  modo,  as  in 
Beresford's  Cafe  they  tranflated  the  Words  to  the  Heirs 
Male  of  Aden,  in  this  manner,  fc.  hceredihus  mufcvlis  it 
Aden  or  ^^^  Aden:  to  fuj^ ply  the  Words  de  corpore,  and 
to  make  good  the  Intent  of  the  Donor  in  that  Convey- 
ance ;  and  fo  they  gave  Judgment' for  the  Plaintiff  j 
upon  whicli  a  Writ  of  Error  was  brought,  and  upon 
the  fiij\  A:  gument  the  Court  of  Exchequer-Chamher 
inclined  to  afBrm  the  Judgment :  But  before  it  was  af- 
firmed or  reverfed,  tlie  Suit  abated  fer  mortem.  And 
afterA^aids  a  new  Ejeftmcnt  was  brought,  fed  quid  inde 
venit  nefiion  Levinz  for  the  Plaintiff,  Lijb^rn  for  the 
Defendant. 


Cohtnan  againft  Senhou/e. 

In  an  imTen-s  "p^ECTMENTof  Lzndsin Cumberland,  and  upon  A'aw 

tureofmmual  G«//)  and  Special   Verdift,  the  Cafe  was;    Daban 

rw^/rTMo'tlKr  ^^^^d  in  Fee,  died  feifcd,  leaving  Henry  bis  Son  and 

and  Son,  he  Heir  and  one  Daughter,  to  wh<.m  he  gave    loc/-  for 

Covenants  a  Portion,  the  Wife  of  Dalton  entered,  and   paid  the 

Ir^thL^^ilTal!  Portion   during  the    Minority   of  the  Daughter,  and 

he  gives  and  '  after  married   the  Defendant,  and  aiter  Henry  came  of 

grant*  ihe  Age  ;  and  then   by  Indenture  between  5t«^«tt/f  and  his 

'hcr.^S?f.  thit  ^^^^  on  the  one  Part,  and  Henry  on  the  other  Fart,  le- 

•  raifcs  a  Ufe  citing  this  wholc  Matter,  Senhcvfe  and  his  Wife  for  the 

to  he  Mo-  Advancement  of  Henry,  and  for  the  Lo\c  his  Mother 

J,,  c.  %  Show.  ^^^  for  1^5m  and  for  fettling  the  Lands  to  him  quit  of  all 

f'l*          ,  Claims  for  Jointure,  Dower  or  othcrwife,  Senhcufe  and 

^rr^Luiw.  ^^^  ^'lit  covenanted,  granted  2nd  alleiicd  the  Lands 


T     1 

-^        \ .  ic  p  ox.    pjig.    3  Lev.  5^0.  &  ant«,  «i3. 


.  .3.  to 
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to  ITfHry,  from  the  Day  of  Date,  and  that  Henry 
fliouKi  enjvy  the  Lands  dui  ing  the  Life  of  his  Mother* 
Alfo  he  covenanted  that  hi.s  Mother  fliould  enjoy 
tJiere  Cattlegates  for  ten  Oxen  or  Cows.  And  that 
he  ihould  pay  all  Taxes,  and  x^L.fer  annnm  to  his 
Mother  during  her  Lde,  and  divers  other  Covenants 
and  Agreements  were  betwixt  them.  And  then  towards 
the  End  of  the  Deed  came  this  Covenant  upon 
which  the  Aftion  is  brought,  Jc*  Henry  covenants 
that  if  he  djc  without  *  Iffue.  He  does  give  and  grant  ^  ^  > 
the    Lands  in    Sluejlionto  her  and   her  H^irsy  arid  after    p  " 

he  died    without  Iffue,  and   his  Sifter  being  his  Heir   raifc"urcs.  ^ 
brought  the    Ejeflm^nt;    and   whether   this   laft   Co-    i  Lev.  30, 
venant    and    Grant   fliall   amount,  to   a   Covenant    to    ^^Ia^}' 
f^and     feifcd,    and    (hall     convey    the    £ftaie    to  thfc  cart,  137.   . 
Mother?    w^as  the  C^ueilion.      For    the    Plaintiff    it  3  Lev.  9.  ;6, 
was  argued  that  it  fliould  not,  i.  Becaufe  the   Con-   j^^ey.  a  76, 
fideration  is  for  the  Advancement  of  the  Son,  and  the  §,74, 
Affection  of  his  Mother  to  him,  and  there  is  no  appear-   3  Lev.  i«6, 
ancc  of  any  Intention  to  raife   a  Ufe  to  the  Mother.   jRoU^Ab?^^' 
%.  The  Scope  of  the  Deed  feems  to  be  an  Agreement  to    786,  787,  788, 
compofe  Matters  between  the  Son  and  his  Mother,  who  ^^^' 
entered  and  took  the  Profits  of  his  Cllate,  and  paid  a    *o5?  ^^'  *°^' 
Portion  to   the  Sifter.     And  Fojler  i^  Fojlers  Cafe  was   »  Vent.  149^ 

cited,    wherein    was  fuch  an   Agreement  as  this  is  by   *^;  *^^'    . 
*     •   1  .  xtr       -r        1    »    •  •      II      a  Vent.  311, 

Articles,  and  yet  no  Ule  antes,  tho    it  contained    the   ^1%,  318. 

fame   Words,    does  givey  gratify  &c.   and    Piljield  and   '^oJl- 459» 
)^iers's  Cafe,  4  Roll  789.     3.  The  Mother  entered,  and    V\tm^.\i^, 
it  might  be  by  Diffeifin  ;  for  it  does  not  appear  how  fhe  372,  375. 
entered,  peithcr  does  it  appear  that  the  S(;n  re-entered,   ^^  ^^^*  ^^' 
and  then  his  Covenant  cannot  raife  a  Ufe  out  of  an    \  ilev?«6. 
Eftate  wl^ci^cof  he  wa^  not  in    Poffcllion.     4.  The  In-    3  Mod.a4^ 
denture  feems  to  he  ouly  mutual  Covenants  and  Agree-   *  ^^^^  *5i. 
ments  betwixt  them ;  and  by  the  Covenant  that  Henry 
fliould  enjoy  for  the  Life  of  the  Wife,  no  Ufe  can  arife 
to  Henryy  becaufe  it  is   her   Covenant,  and  flie  was  a 
Feme- covert^  and  all  on  her  Part  rcfts   only  in  the  Co- 
venant to  bind  the  Hufband,  and  fo  on   the   Part    of 
Henryy  his  Covenant  refts  only  in  Covenant  that  his' 
Mother  ftiall  have  the  Eftate  if  he  die  without  Iffue. 
For  the  Defendant  it  was  faid.  That  where  the  Intent 
appears  to  pafs  an  Eftate,  but  the  Conveyance  is  defec- 
tive, it  fliall  be  fupplied  and  made  good  by  way  of  Ufe 
to  fulfil  that  Intent ;  apd  that  here  vyas  ^  manifcft  In- 
tent 
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tent  thst  his  Mother  ihould  have  the  Efiate  If  he  died 
without  Iffuc,  2  RclL  789.  Tibb  and  Pnfkthwayes  Cafe, 
and  Croffing  and  Scuiamores  Cal'e>  ante  in  this  Coun, 
fc.  Pafch.  23  Car.  z.  JB.  ro/.  87 1.  and  Pybus  and  Mii/ants 
Cafe^  Tr/w.  24  Car,  2.  5.  R.  rot.  318.  f'uris.  We  have 
gone  as  far  already  as  is  convenieut  for  us  to  do  in 
making  good  barbarous  Conveyances^  it  is  not  fit  for 
us  to  go  farther  than  vt^e  have  i.oue  already ;  and  in- 
clined againft  the  Defendant^  Jed  adjou4natur,  Fofm 
Mich.  30-  it  was  argued  again,  and  the  Court  \,ocAl 
Time  to  deliver  their  Opinions,  and  did  not,  but  ad- 
journed it  till  Pafc.  31.  and  then  the  Court  upon  Clji- 
iideration,  being  agreed,  gave  Judgment  for  the  Defcn- 
*  P  227  dant,  *  that  a  Ufe  was  well  raifed  to  the  Wife  by  this 
Ante  •25''  Covenant  being  the  Intent  of  the  Paaties*  And  they 
faid  that  IVytde  Juftice,  now  dead,  was  of  the  fame 
Opinion.  Levinz  Counfellorfor  the  Plaintiff,  Saunders 
for  the  Defendant. 


Gilmore  againft  Shuter.' 

Marriage-  ASSUMPSIT  upon  a  Pro  m  if e  for  Payment  oft 

Portion  with-  ^^   Mariage- Portion  made  before   the  late  Statute  of 

^Kfore  -^^^"^^  ^^^.  P^j^^i^s,  and  a  Special  Verdift  was  found 

thcStatiiieof  before  Rainsjatd  Chief  Juftice,  at  Guild-hall:    And  it 

J^tfirirand  was  refolvcd  by  the  whole  Ccuit,  That   whereas  the 

8!c.*i'vent.  Statute  is.  That  after  the  %^th  of  June,    1677,  mo  A^iom 

330.  7^^^^  be  brought  ufon  any  Promije  in  Conjideration  of  Mar^ 

t  Ton.  108.       riape  without  a  Wriiinp  teflifytnp  the  lame:  and  this  Ac- 
>a  bhovr.pl.  •    *^    •      u  u.      1-        '  i_  «y    *^        ^    -  i_  • 

g^  *         tion  IS   brought   alter   the  24   June   1677,   yet  being 

grounded  upon  a  Promife  made  before  the  24  of  ywie 

1677,  it  i^  good  without  any  Writing  thereof;  and  that 

the  Statute  extends  only  to  Promifes  made  after  the  24 

of  June  1677.  for  which  Afiions  are  brought  after  the 

24  of  June   1677,  and  no  other;  for  it  was  not  the 

Intent  of  the  Parliament  to  defeat  all  Promifes  made 

before  the  Afl. 
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Ckajfwan  agaiail  Fotkergi/l 

JSSUMPSIT  in  Confidcration    the  PUintlfF  would.  Cj>n^<5^*^tt 
confent,  and  would    not  hinder  the  Defendant  to  confenN^ami 
marry  fuch  a  wonsan,  10  whom  (he  Plaintiff  had  lome  not  hinder  a 
Power  of  Perfiiaiion,  the  Defendant  promifod  to  pay  Marriage,  and 
him  2c/.  and  fays  that  he  confented  and  hindered  not  the  where  he  con.- 
Marriage,  and   that   the  Defendant  married  the  faid  fentcd  auddid 
Woman,  and  had  not  paid  tlie  2cL    Upon*|eneral  Dc-  ^o^^Joder. 
murver.  Judgment  was  given  for  the  Defendant,  becaufc 
it  is  not  lliewed  in  the  Declaration  where,  or   in  what 
place  the  Defendant  did  confent,  and  this  is  not  a  mere 
Negative;  >iot  to  hinder,  as  was  obj«Jfted  by  the  PTSTntifT,"'* 
but  AlErmativcalfo  ;  to  confent^  and  not  to  hinder* 


*  Hall,  &c.  agaiaft  Hufant.  9  P.  228, 

J SSUMPSIT by  Hall  ^nAGeorg,  H^md,  and  his  Wife  jSinuM?r.       / 
Executrix  oi  John   Whitley y    and   declares.    That  chant,  and  the  ,). 
by  the  Law  of  Merchants   there  is   no  Survivorfhip  ;  P***^"*^*"  °^,  ,  i 
and  that  Holt  apd  IVood  Joint  merchajats  were  pofl'eflcd  ©n,  jo?n  Fn°*  "^ 
of  40  Ounces  of  Mdk,  and  fold  it  to  the  Defendant  at  atn  Aaion.  [ 
fo  much  fer  Ounte,  as  they  (hould  fell  the  reft  of.  their  ^^»e  no*^ii. 
Muflc ;  and  that  they  fold  the  reft  at  fuch  a  Price,  and  %  Keb.  ^37. 
that  the  Defendant  had  not  paid  ;  and  declares  alfo  of  79^*   . 
another  Promife  made  to  the  Plaintiff  after  the  Death  of 
the  Tcftaton     Upon  non  AJfumfJitj  and  Vcrdift  for  tJie  Kjccctiror  ma 
PUintiJf,  it  was  moved  in  Arreft   of  Judgment,  That  p^K/The 
the  PlaintiSs  ought  not  to  join>  but  fhould  fever  for  one  to  himfelf, 
their  Moieties  ;  for  the  Afiion  brought  i^y  the  Execii-  *he  other  to 
tor  ought  to  be  iu  the  deiinet  tantum,  and  by  tlie  Survi-   butTannoTbe 
vor  in  the  debet  ^  detinet.     idly.  The  Executor  himfelf  fnednpon  two 
ought  not  to  join  two  Promifes  in  one  Acfion,  the  one  Pronn»^«»»  one 
made  to  the  Teftator,  the  other  to  himfelf.     Sed  nan  ^oi^Tifhi^'' 
allocatur  I  for  the  Judgment  for  an  Executor  is  ail  one  Teftator. 
as  for  any  other  Plaintiff,  and  whatever  Is  recovered  in  Xj?*'^*^'*?^'  ^ 
fuch  Cafe  will  be  Aflets  in  the  Hands  of  the  Executor  :    i  i^v.  aso. 
but  a  Man  cannot  fue  an  Executor  and  another  jointly;   a  Lev.;^4. 
for  the  one  is  to  be  charged  de  bonis  Tejlatoris^  the  other 
de  bonis  fropriis  ;;    and  Judgment  was  giyen  for  th^ 
l^laintiff. 

Term. 
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lO  P^oher  for 
talcing  one  by 
Viitue'Of  a 
W4rfant  of 
the  ^vlTibna 

not  averring 
the,Sqfnon5   * 
tHen    conti- 
nued* \h 
naught. 
Yelv.  5J-   I 
T^rm  Rep. 
645*    %  Burr* 


•  it 
.  .0 


'  *  Doughty  agaiaft  Mills. 

J^RESPASS  and  Falfc  Imprifonment ;  the  Defen- 
dant juftified  that  a  General  (^uartei-Scffions  of 
the  Peace  was  held  9  06lober  27  Car,  2.  and  that  the 
Jufticcsmadea  "Warrant  to  him  to  bring  the  Defendant 
to  the  Seffions,  and  that  he  the  10  OSober^  virtute 
to arrutrt i  frad*^ took   the  -Defendant  to  bring  himtothe 

'  Seffions,  and  detained  him  for^a  quarter  of  an  Hour, 
%nd  then  the  Defendant  refcued  himfelf.  The  Plaintiff 
demurred  and  had  Judgment;  for  the  Bar  is  ill  in  not 
averring  that  the  Seifions  continued  the  10  of  (Moher, 
for  otherwife  it  (hall  not  be  intended  ;  and  his  faying 
that  he  took  him  'virtute  warranti  friBfi*  vf'xW  not  fupply 
ity  as  in  Bayton*s  Cafe,  3  C  44.  b.  %'Vtute  zvarranii  ft  ad* 
fupplies,  that  it  was  in  Wtiting,  and  that  it  was  be- 
twixt   the    Te/ie  and  Return   of   the  Writ. 

'  queers 


«■» 
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Strocfe  again  ft  Hunt. 


No  Value  of     rpRgspASS   quare   i  Mai!  anno   2g  Car.  2.  Clau/um 

\n\hfcl^i*u't     -L    fregU^iniravit^/odltperram  &  a/f^^ 
mnd€.  care&at*  terr*  (^  foli  vaior^  quadraginta  folid^^  continu-' 

cndoirajngrejftontm  fradi  quoad foffitmem  caption*  &  affcr^ 

iatio/um 
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tationem  terr*  Csf  /oli'  fra£  a  fra£  i    die  Mail  ufque  \ 

dum  Junii  tunc  j>rox'  fiquent*  ad  Dam*  30I.  Jiu'gmcnl  for 

the  PiaintlfiFupun  Demurrer,  and  a  Writ  of  Enquiry  of 

Damages,    and  intire  Damap^es,    and  adjudged  ill,  be- 

caufc  there  is  no  Value  alledged   for  the   Soil  carried  f 

during  the  Time  of  the  Coniinuando^  according  to  the 

Judgment  Pafch.  frox'  fraterit*  inter  Hozefell  dind  Lagden. 

And  yet  in  HownlVs  Cafe  it  \^asnot  faid  ojirea  pradici\ 

being  for  taking    uo   Bufhels  of  Oyftcrs,  continuando  yj   a  ^  ^ 

tranfgrrfftonem  fradicT  qvoad  the  taking  of  the    Oyjlersy      -  * 

but  does  not  fay  OJIrea  fnsedi^'.     Et  hie  eji  fcU  fi  cedi^\ 


156* 


Jack/on  againft  Ncle. 

JSSUMPSIT  in   JVindfor-Court   for  Meat,    Drink, 

^r.    afud  AIaidenhi>ad   ^nfra  yurifdi^iotcm   Curia ;  ^^  prohibit!- 

and  upon  NonAjfumfJit  the  evidence  there  given  was  of  on  t» inferior 

Meat,  Drink  and  a  Promi/c  afud  Henly,  which  is  ^A-Zra  Coum  after 

Juri/didionem  ;    for  which   the    Defendant  offered   td  vldeTLeV. 

demur  upon  the  Evidence,  but  the  Ste\rard  would  not  50,  69,  9^, 

admit  thereof,  whereupon  Vcrdi(5l  and  Judgment  for  ^^'  ^^  *^^ 

the  Plaintiff;  and  now  upon  the  whole  Matter  a  Pro-  ante.  887. 

hibition  was  prayed,  but  denied  ;  for  it  \%  not  grantable  Ante,  87. 
after  Jucigmorit  tijcvr.  ^^uare  in  this  Cafe,  for  the  , 
Party  hath  no  other  Remedy,  he  hatii  doiic  all  that  he 
could  to  prevent  Judgment ;  and  at  this  Rate  tliey  may 
give  Judgment  in  Infeiior  Courts  after  Verdift  before 
the  Defendant  can  bo  heard  time  enough  to  have  a  Pro- 
hibition, and  fo  tortiouily  enlaigc  their  Juiifdi6tion. 

*  Gamon    againft    Vernon.  *  P.  2';i 

» 

jy  EBT  for  Rent  ;  Tlic  Cafe  upon  the    Declaration  Debt  by  the  , 

after    Veidicl    was,    Lefl'ee  affigned  the  Muit-ty  of  ^"*^'%*6«in* 

the  Land  for  the  whole  Term,  the  Leffor  brought  Debt  Tivfoiltyrfor 

againft  the  AiTignee  for  the  Moiety  of  the  Rent :  And  it  the  Moiety  of 

was   moved  in   Aiieft    of  Judgment,    That  both   the  i^Bp^^T^' 

Privity  of  Eftate  and  Contraft,  in  this  Cafe,  remain  164.* 

entirely  in  the  L^^ffce,  and  by  Confcquence  the  Moiety  Vide  «  Sand- 

of  the  Affignee  not  chargeable.     But  per  totam  Curiam,  *^*lj^il#^** 

the  Allignee  having  the  entuc  Eilate  m  one  Moiety  of  1  sid.  401. 

the  S  Lev.  296. 

Pop.  »«o.    3  Co.  iz,  24,    z  Danv.  484,  485.    %  Bac  Abr.  18.  ««.  443.   9  Com.  Die.  64# 
5  Com.  Dig*  aoi.  . 
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the  Land,  he  hath  the  Privity  of  Eflatc  fuflkient  to  be 
charged  by  the  Leflbr  for  the  Moiety  of  the  Rent  if  he 
will ;  and  Judgment  vras  given  for  the  Plaintiff. 


Member*  of 
Corporation 
Witneffei  for 
ttie  Corpora- 
tion. 


The  King  againft  Mayor,  Citizens,  and  Commoa 

Council  of  London. 

INFORMATION  in  Nature  of  S^o  Warrwto  for 
taking  \d.  per  Chaldron  for  all. Sea-Coals  brought  to 
London,  the  Defendants  prefcribe  for  the  Duty,  and 
Iflue  was  taken  upon  the  Prefcription,  and  tried  at  Bar. 
The  Defendants  produce  feveral  Citizens,  Freemen  of 
BUII.K.P. 20     t^<^dony  to  prove  the  Prefcription;  and  itwasobjeAed 

they  ought  not  to  be  Witneffes,  quia  in  frofrio  Caftu 
Sed  fcr  Curiam^  it  appearing  that  the  Mayor  and  She- 
riffis  have  the  whole  Profit  of  this  Toll,  tho'  they  have 
it  for  the  Benefit  of  the  whole  Corporation,  of  which 
all  the  Citizens  ^nd  Freemen  are  Members  ;  yet  thefe 
having  no  particular  Profit  to  themfelvcs',  were  fworn 
as  WitneUcs;  for  it  cannot  be  prefumed  that  for  an  Ad- 
vantage fo  fmaU  and  fo  remote,  they  would  be  partial 
and  perjure  thcmfelves  ;  and  the  Jury  found  for  the 
Defendants.  And  Seroggs^  Chief  Juftice,  faid.  That 
it  ought  not  to  be  a  geneial  K\i\cj  that  Members  of 
Corporations  fhall  he  admitted  or  denied  to  be  Wit- 
nefles  in  A£)ion5  for  or  againfi  their  Corporations : 
But  every  Cafe  Hands  upon  its  own  partic^)a^  Circum* 
fiances  ;  vij,  whether  the  Intereft  be  fo  configurable  m& 
by  Prefumption  to  produce  Partiality  or  pot. 


•p.  232, 

Pevlfe  to  the 
Heir  of  R»hirt 
Duriant  now 
living, 

who  then  had 
a  Son  Gforgf, 
a  good  devife 
to  Gfirge, 
S.  C.  «  Jon.  99 

100- 

Ray.  330.  331 


*  James  againft  Richardfan^ 

EJECTMENT,  and  upon  Non  Gulp,  and  Specla^l 
Verdifl,  the  Cafe  was,  Tf^eekes  feifed  in  Fee,  dc- 
vifed  the  Lands  to  Higden  and  his  Heirs,  for  the  Life  of 
Robert  Durdant  in  Truft.  for  Robert  Durdant^  and  after 
the  Death  of  Robert  Durdant,  to  the  Heii-s  males  of 
Robert  Durdant  now  living,  and  fuch  Heirs  males  or 

females 


sVent.  311,  I  Vent,  334.  335-  3  Keb.  %it*  4  Show,  2  Dan  515* 
516.  'Virleliob.  29>  33f  Ato.  860.  1  Leon.  70.  Raym.  8a.  %  Jo.  xiz.  2  Mod.  291. 
1  Hcb.  56>,  75^,  8to.    %  Kcb.  ;ii,  145.  %^*  <?c.     1  Lev.  S%  ^  . 
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females  as  he  afterwards  fliall  have  of  his  Body.  Robert 
at  the  Time   of  the   Devile  had  a  Son  called    George  i 
and  M'hether  this  vas  a  Remainder  executed  in  George 
tiy  the  Name  of  Heir  male  of  his  Father?    was  the 
C^jaeflion;  for  it  was  obie\Sted,  nemo  ejl  hares  viverttis^ 
and  Robert  being  then  living,    George  could   not  take         > 
during  his  Life    by    the  Name  of   Heir:    But   after 
divers  Arguments  it  was  adjudged,  that  the  Remainder 
was  vefted  and  executed^  in  Georgt^  and  not  a  contin- 
gent   Remainder,    and    fo  deftroycd   by  the   Fine  of  , 
hitgden  in  the   Life,  of  Robert  i  for  the  Teftator  takes 
Notice  that   Robert  was  alive,  and   then   devifing  to 
Heirs  now  living,"  George  is  the  Perfon   he  intended  by 
the  Word  HriV,  he  is  Heir  apparent  in  Law,  and   in 
Common  parlance  is  called  Heir,  and  now  livings  refers  J^^lhJ^next 
to  all ;  /c.  Heirs  males   now  living,  although   Robert   Antecedent* 
Dttr^^w/ are  the  Words  precedent ;» for  he  took  Notice  ^***r^*J**i, 
before  that  he  \f  as  living,  and  therefore  a  Tautology  to  ^©rJ^ls 
refer  them  to  him,  but  proper  to  refer  them  to  George,  othcrwife. 
who  was  named  before,  and  perhaj^  his  Name  not  re-  *  ^***'  ^*** 
membered  by  the  Devifor,  and  therefore  added  thcfc  ^' 
Words  now  living  y  to  demon  ft  rate  what  Perfon  he  in- 
tended ;  and  yet  he  Hiall  take  in  Fee-(imple,  and  not 
an  Eftate  for  Life  only,  as  was  objefled,  it  muft  be  if 
the  Words  were  only  added  to^-denotc  the  Perfon  ;  for. 
by  Heirs  is  included  all   Heirs  of  Heirs,  as  a  Remain* 
der  limited  to  the  Right  Heirs  of  J.  S.   includes  all. 
Heirs  of  Heirs,  without  faying  to  the  Right  Heirs  of 
y.  5.  and  their  Heirs  :    Whereupon  a  Writ  of  Error 
was  brought  in  the   Exchequer-Chamber ^  and   there  this 
Judgment  was  revcrfed  upon  the  Point  in  Law  ;  and 
upon  that  another.Writ  of  Error  was  brought  in   the 
Hovfe  of  Lords  :    and  the  Judgment  in  the  Exchequer- 
Chamber  was  reverfed,  and  the  Judgment  in  the  King's 
Bench  affirmed.     And  afterwards  a  new  Ejeflment  was 
brought  upon  the  Deatli  of  George  againft  *  his  Heir  to    *  p,  %%x 
try  this  Point  again,  whether  G^or^tf  took  only  ah  Eftate  . 
for  Life,  or  in  Fee  ?  And  the  Matter  was  found  Spe- 
cially again,  and  Judgment  given  in  £.  R.  for  the  Heir 
upon  a  new  Hearing  of  this  Matter ;  and  upon  this  a 
Writ  of  Eiror  was  alfo  brought,  and  the  Judgment  in 
B.  R.  affirmed,  whereupon  another  Writ  of  Error  was 
brought  in  the  Houfe  of  Lords,  and  the  Judgment 
affirmed. 

Newton 
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Newton  and  his  Wife  agaiiift  Majlers. 

Sht  u  a  ^ASE  by  Baron  and  Feme  for  faying  of  the  WikySheis 

Strumpet  and  w  ^  Strumfet  and  a  Bawd,  and  kept  a  Bawdy-Houfe  : 
kept^  Bawdy-  *^ftcr  Verditl  for  the  Plaintilf,  it  was  moved  in  An  eft 
houfe.  of  Judgment,  that  none  of  thefc  Words  arc  a(Stionable 

Vid,  ante  174    f^ve  the  laft,  JciL  Jlic  kept  a  Bawdy-houfe,  and  they  arc 

fpoke  in  the  Piecer-teale,  and  fo  it  may  be  intended^ 
that  flic  kept  a  Bawdy-hou/kbcforc  the  General  Pardon. 
Biu  per  Curiam ;  Thp  Scandal  remains,  and  it  (hall 
"not  be  intended  of  keeping  a  Bawdy-houfe  before  the 
Pardon,  unlefs  it  fully  appeal's,  it  was  the  Meaning  of 
the  Party,  and  that  he  fo  intended,  , 


^''  Wetjuriiead  agaiaft  Armitage. 

Of  a  School-  /^ASE  by  the  Plaintiff,  a  Woman,  and  declares,  that 

Mi&xcU  \Jh€  \^  fli^  per   diver fos   ^nnos  [not  iaij ing  ultimas  Elapjos) 

^'tT^Oft^r  ^'^^  fii^^^^  ^^  Dancingy  and  taught   Young  Women  to 

li^oman'tmth  ^  dancc,  whcrcby  the  gained  a  Livelihood  ;  and  the  Dc- 

Ch:Ut  Jbe  it  an  fendant  to   mjurc  her  faid.  She  Is  as  much  a 'Man  as  I 

Herma^r.iit€  fhe  opt  }.  S.  with  Childy   Pie  is  an  Hermaphrodite  I 

not  aaionablc  ,     .' •V.    ?  n       1    n  j«           c    t     1          u       j               J          *■ 

without  spc-     by  which  fne  loft  divers  Scholars  but  does  not  mention 

ciai  Damage,    any  in  particular.     Vcrdi^Sl  for  the  Plaintiff]  but  after 

pl.^ii!  ^^^^'    d\vQr%  Motions  pro  &  con.  Judgment  ftaid  ;  for  Herma- 

Vid.  iSaL  16.  phrodite   is  not  actionable,  nor  is  it  any  Scandal  to  her 

Profeffion  ;  for   Young  Women  arc  taught  to   dance 

more  frequently  by  Men  than  Women ;  and  no  Special 

Damages  are  laid.     And  therefore  the  Court  held  the 

Words  not  aflionablc  in  themfelves,  without  Regard  to 

the  Exception  of    its   being  diverfos   annos  (omitting 

vliimos  Elaffos.)     Hcb  jun>  for   the  Plaintiff;    Levinz 

for  the  Defendant. 
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*  Knight  againft  Hooper.  *  P  234 

T>EP LEVIN,  and  avows  for  Rent  upon  a  Leafc  ren-  ^vows  for^^^^ 
dering  Rent,  and  a  Grant  of  the  Rcvcrfion  by  the  ^f  the  Reycr- 
Leffor  to  the  Avowant ;    but  pleads   no  Attornment  fion,  and 
upon  the  Grant  of  the  Reverfion.     Iffue,  riens  arrere,  ^^^^"^^.'^'' 
and  VerdiS  for. the  Avowant;  and  it  was  moved  in  curcd  by 
Arreft  of  Judgment,  that  the  Avowant  hath  (hewn  no  Verdia  upon 
Title  for  Want   of  Attornment  :  Sed  per  Cur\  Runs  \^^;^^';%X^ 
arrere  hath  admitted  a  Title  in  the  Avowant  ;  at  leaft  it  Avowant, 
is  cured  by  Verdifl,  for  the  Jury  could  not  find  a^y  Vide6Mod. 
Rent  Arrear  to  him,  if  he  had  no  Title,     ^w^rof  the  ]^^  ^^ 
firft  Reafon,  for  riens  arrere  is  the  gcneial  Iffue. 


Affcr  againft  Vinch. 

nrSESPASS  for  entering  his  Clofe,  and   fpoiling  his  Trefpafs-  and 
Grafs,  the  Defendant  juftifics  for  a  Way  there;  the  J^^^**",^^'/ 
Plaintiff  replies  extra  viam,  and  Iffue  thereupon,  and  txtrc^iam  .- 
VcrdiS  for   the  Plaintiff,  and  whether  the  Plaintiff  FnliCoiu. 
fhould  have  full  Cofts,  or  no  more  Cofts  than  Damages  ^^[^^^' 
upon  the  new  Statute  ?  was  the  C(ueftion  :  For  it  was  xnte  124. 
faid,  no  Title  came  in  Queftion  upon  the  Trial,  for  5  Mod.  74 
the  Way  is  admitted,  and  the  Iffue  is  now  only,  whe- 
ther he  was  guilty  extra  viam}    Sed  per  Cur'..    The 
Plaintiff  fhall  have   full  Cofts;    for  ift,  there  was  a 
Title  to  the  Way  in  Queftion  upon  Record,  and  fo  the 
Cafe  is  out  of  the  Intent  of  the  Statute,     idly,  Upon 
this  Iffue  ^jr/ra  viam,9L  Title  to  the  Way  is  in  Queftion; 
fcil.  of  what  Extent  the  Way  is?    Whether  10  or  ao 
Feet  in  Breadth,  &c.  ?    All  which  came   in  Queftion 
upon  the  Trial.     Otherwife  perhaps,  if  the  Extent  and 
Place  where  the  Way  lies  had  been  agreed  in  the  Plead- 
ings.    But  as  it  is,  the  Plaintiff  had  Judgment  and  full 
Cofts  by  the  Rule  and  Direction  of  the  Couiti 
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•  P.  435 

Award  that 
one  ihould  pay 
the  other  (o 
much  for  Sums 
received  out  of 
the  Kitate  of 
fr.  a  mere 
Stranger. 
$•  C.  X  Danv. 

2  Show.  pl«    " 

Vide  I  Lev. 

58. 

t  Saund.  292* 

2  Keb.  736. 

3  Lev.  188  • 
Vide  ante  3, 

es. 

J  Salk.  74* 

3  Cra  4.  758. 
1  Roll.  «47» 
459- 


*  Adams  againft  &aiham. 

^SSUMPSIT^  Whcreas'Differences  hid  been  between 
_  the  Plaintiffand  Defendant  (but  does  not  fay  touch- 
ing what  matter  they  were  in  Difference)  they  fubmitted  ' 
to  the  Award  of  %  5.  who  did  award  de  &fupcr  Pr^-f 
tniffts^  That  the  Defendant  fhould  pay  the  Plaintiff  30/. 
in  Satisfa6tion  of  all  Sams  due  to  him  out  of  the  Eftate 
of  one  fVoolly.  After  Verdift  for  the  Plaintiff,  Judg- 
ment was  flaid  ;  but  at  laft. after  divers  Motions  this 
and  otheiflerms  was  entered  for  the  Defendant,  becaufe 
it  does  not  appear  that  the  Defendant  is  Executot',  Ad- 
miniftrator  or  Truftee  for  Woolly ;  it  does  not  appear 
he  had  any  Thing  of  Woolly's,  or  that  he  fubmitted  on 
behalf  of  him,  and  fono  Confideration  why  he  fhould 
be  charged  for  the  £(^ate  of  Woolly, 


•  P.  236 


*  Term.  Sanct,  Hill. 
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Freemeo  ad- 
mitted to  be 
Witnefles  for 
the  Corpora- 
tioa* 

See  p*  231- 
S.  €•«  Joa. 

lis* 


Enfield  againft  Hills. 

CASEy  Whereas  the  Plaintiff  was  an  AUerman  of 
Canterbury,  and  put  out  of  his  Place,  and  fued  a 
Mandamus  to  be  rcftored  ;  the  Defendant /tf/^*',  t^c  pro- 
cured a  Return  to  be  made  in  the  Name  of  the  M^r^t 
Aldermen,  and  Commonalty  of  Canterbury,  and  fet  forth 
the  whole  Return  in  hac  verba,  and  the  Falfity  of  it. 
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by  which  he  loft  h'lis  place.    Upon  JVi)«  Ci//^.  pleaded,  Rcieafeofait 
and  a  Trial  at  Bar,  the  Defendant  produced  feven  Demandscoii- 
Frcemen  of  Canterhury,  as  Witncffes  for  him  to  prove  ^ifm^^^^r 
the  Truth  of  the  Return  ;  .to  whom  it  was  objefled. 
That  they  being  Freemen  of  Canterbury  ought  not  tp  be 
received  as  Witnefles ;  producing  a  By-law  there  made, 
by  which  their  Return  was  ordered  to  be  made,  and 
that  the  Charges  iniuingfhould  be  borne  by  the  Corpo- 
ration.    To  which  the  Counfel  for  the  Defendant  an- 
fwered,  and  fhewed  a  Releafe  from  the  Defendant  to 
the  MayoTf  Aldermen  and  Commomltyy  and   all  others, 
the  Freemen  of  Canterbury^  of  all  Advantages,  Contri- 
butions and«  Demands  which   he  might  have  againft 
them  by  Virtue  of  this  By-law,  or  any  other  Order, 
€ut  alio  tnodo  quocunque.     And  yef  by  the  Opinion  of 
Rainsford  and  Twyjdeny  contra  Jones,  thefe  three  Judges 
being  only  then  in  Court,  the  feven  Witnefics  were  not 
allowed  to  give  Evidence,  and  the  Jury  gave  their  Ver- 
dift  for  the  Plaintiff,  and  300/.   Damages.     Hereupon 
the  Defendant's  Counfel  prayed  the  Court  to  fign  a  Bill 
of  ♦  Exceptions  for  not  admitting  the  Witneffes,  which    . 
they  agreed  to  do  accord  in  gly,fl«rf  before  Judgmeftt  it  was    *  P«  237 
drawn,  Jigned  and  fealed  by  them.     And   now   it  wa's 
moved  in  Arfeft  of  Judgment,  vpon  the  Bill  of  Except 
tionsy  and  divers  Points  Jhexued  and  argued.  '  And  for  the 
Defendant 'twas  faid,  ift.  That  a  Bill  of  Exceptions  Biiloflxcfp- 
Kes  upon  a  Trial  at  Bar  as  well  as  a  Trial  by  Nijifrius,  ^^P*  "P^"*  »~ 
and  that  upon  Stat,  of  Wefimin.  2.  31/and  for  autho-  bIr.  *    *^' 
rities  were  cited  2^  H.2.  24,  25.  uppn  a  Trial  by  Niji 
friusy  2  E.  4.  66.  upon  a  Trial  at  Bar  in  Com.  Banc. 
and  alfo  21  E.  4.  upon  a  Trial  at  Bar  in  C.  B.    And 
Co,  2.  Infi.  427.  upon  the  Words  of  the  Stat.  Etji  Do- 
minus  Rex  venire  faciat   coram  illoy  who  fays  it  is  to  be 
intended  of  a  Writ  of  Enor,  which  does  not  lie  in 
Banco  Regis  upoti  a  Judgment  in  the  fame  Court,  there- 
fore h^  fuppofes  that  a  Bill  of  Exceptions  would  not 
lie  upon  a  Trial  by  Nijipitis  out  of  this  Court,  for 
there  the  Judgment  and  Record  is  in  this  very  Court, 

"  which  would  render  the  Statute  ^f  little  or  no  Effeft  ; 
for  by  the  fame  Reafon  it  will  npt  extend  to  Trials  in 

*  the  Exchequer,  for  Error  lies  not  in  B.  R.  upon  their 
Judgments.  But  thefe  Words  Ji  Venire  facia:  are  to 
be  underftood  that  the  Record  is  brought  there  by  Writ 
of  Error ;  not*  to  exclude  Cafes  where  the  Record  is 
already  there  ;  nor  where  it  can  never  come  there,  but 

goes 
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Hodoa  ih  goes  before  other  Juftices  by  Writ  of  Error,  idly.  It  was 
i^j^^  faid  for  the  Defendant,  That  of  this  Bill  of  Excep- 
uponaBill  of  tions  advantage  may  be  taken  as  well  in  Arreft  of  Judg- 
EsDeptiona.  m^nt,  as  upon  a  Writ  of  Error  ;  and  in  the  27  i/-  8. 
f  •  ^^4'  ^5"  '^^'*5  ^^  done.  3  /^.  4.  14./'.  it  is  as  well  to 
^ct^ceM^*  fr^'i^^nt  judgment  as  to  reverfe  it,  3dly,  Here  needs  no 
whefeucceT-  Scire  facias  ad  cognofceiidum  Jigill\  becaufe  the  Judges 
^^^^  are  of  the  fame  Court  where  the  Bill  was  ligncd, either 

to  confefs  or  deny  their  Seals  ;  and  though  it  happens 
tbeT^dns^e^  that  two  of  the  three  Judges  are  removed,  fc.  Rainsford 
moved  after      and  Twyfden^  yet  it  is  fuflicrent   that  ^c/ww  continues  ; 
*«M|of       for  by  the  Words  of  the  Statute  one  ludge  is  enough 
****^'^      to  feal  the   Bill,  ^  ft  forte  unus  JuJHciariar'  nonvult 
afpoiure  Jigillum  dpfonat  alter.     And  if  one  be  fufficient 
to  Seal,  one  is  fufficient  to  Acknowledge.     4tbly,  The 
Rcfufal  of  the  Witnefles  was  Error  ;  for  be  it  as  it  will 
in  otl}er  refpeSs  by  the  Relcafe  of  the  Defendant,  all 
the  Advantage  he  can  have  againf)  the  Citizens  for  bis 
Charges  upon  the  By-law  is  difcharged.  And  the  whole 
^ourt  now  held  that  thefc  Witnefles  ftiould  have  been 
*  •  238    admitted.     *  S^hly,  The  Declaration   itfclf  is  naught; 
Cafe  forFaife  for  it   does  not  lliew  what  was  done  upon  the  Return^ 
^"J2^  *     perhaps  it  may  yet  be  adjudged  ill,  and  then  the  Plain- 
^StSS;        tiff  Ihall  be  reftored,  and  yet  fliall  have  30c/.  for  the 
Jiidpneatbe     lofs  of  his  Place  ;  he  ought  to  have  ftaid  till  Judgment 
gvenapon       j^^d  been  entered  upon  the  Rfetiirn,  and  thereupon  have 
*^'"°'      declared  ;  otherwtfe  it  is  like  an  Aft  ion  upon*  the  Cafe 
for  indifling  a  Man  of  Felony,  which  lies  not  without 
'  {hewing   he  was  acquitted,  or   that  the   Grand  Jury 

found  the  Bill  Ignoramus,  And  of  this  Opinion  was 
Scroggs,  Ch.  Juft.  to  M^hich  the  reft  inclined.  For  the 
Defendant  'twas  anfwered.  That  a  Bill  of  Exceptions 
lies  not  upon  a  Trial  in  this  Court,  whether  it  be  at  the 
Bar  here,  or  by  Niji  pius  out  of  this  Court,  and  that 
upon  the  Words  of  the  Stat.  Ji  venire  faciat  Dominus 
Rex  rciordum  coram  illo^  Co,  2  Injl,  427.  But  the  Court 
feemed  to  incline  that  a  Bill  of  Exceptions  lay  as  well 
upon.  Trials  in  this  as  in  any  other  Court.  Et  nota  af- 
terwards, in  or  about  the  Year  1693.  upon  a  Trial  at 
Bar  between  the  Duke  of  Grafton,  aud  the  Lord  Chjcf 
Juftice  Unity  for  the  O^ce  de  Chiefs  Prothonotary  dt  Banco 
Rcgisy  the  Court  agreed  to  lign  a  Bill  of  Exceptions. 
But  afterwards,  for  apparent  Falfuies  there  inferted, 
ihcy  rcfufcd  to  feal  it,  which  was  complained  of  to  the 

Hou/i 
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Houfe  of  Lor^s,  where  the  Falfities  were  examined-  To 
the  2d  Point  it  was  argued  for  the  Plaintiff,  That  a  Bill 
of  Exceptions  is  not  to  be  ufed  in  Arreft  of  Judgmentj 
but  only  in  a  Writ  of  Error,  and  they  produced  and 
cited  many  precedents  where  it  had  been  ufed   upon  a 
Writ  of  Error,  which  tl.e  Court  faid  wert  good  Proofs 
that  it  might  be  ufed  upon  a  Writ  of  Error  :  but  they 
did  not  prove  that  it  could  not  be  made  ufe  of  by  Mo- 
tion in  Arreft  of  Judgment ;  however   they  gave  no  fo/t-- 
five  Opinion  as  to  this  Point,     zdly.     It  was  faid  for  the 
Plaintiff,  That  no  Ufe  could  be  made  of  the  Bill  here, 
becaufe  it  is  not  entered  upon  the  Record,  but  only 
brought  into  Court  under  the  Seals  of  the  Juftices. 
But  to  this  the  Court  anfwered.  It  appears  by  the  Stat, 
that  it  is  not  always  entered  upon   Record,  for  the 
Stat,  fayj,  Ji  non   inveniat  in  rotulisy  Ifc-  then  a  Scire 
facias  fhall  iffiie.     Alfo  it  may  be  entered  now  if  that 
be  neceflary  :  But  the  Bill  not  being  entered,  the.PIain-  uona  hc^f  n?"t 
tifTs  Counfel  did  not  fpcafc  to  the  Rcfufal  of  the  Wit-  be  entered 
neffes.     But  the  whole  Court  declared.  That  the  Wit-  «Po«^*^ccord. 
neffes  fhould  have  been  admitted,  and  the  Refufal  is  an 
injury  to  the   Defendant,  which   will   be  a  fufficicnt 
Rcafon  for  the  Court  to  grant  a  new  Trial,  come  what 
will  of  the  other  Matters.     And  as  to  the  Exception  to 
the  Declaration,  *it  was  faid  by  the  PlaintilVs  Counfel,    *  Pi  239 
it  is  not  tifual  in  the  Crown  Office  to  enter  up  Judg-  jud.rrf  tne- 
ment  in  thcfe  Cafes,  unlefs  where  Rcftituiion  is  award-  ver  entered 
ed..    And  the  Plaintiff  hath  concluded  his  Declaration,  'i^^^I'l^l' 
fciL  whereby  he  loft  his  Placiy  which  is   a  Sufficient  Aver-,  dammshm 
mcnt  in  fuch  Cafe,  that  the  Return  was  adjudged  fuffi-  where  Writt 
cient,  fo  that  he  was   not  reftored.     But   the  whole  ^tTo!!^^''"*'^ 
Court   heW  the  contrary  ;  and  though    the  Clerks  ex 
ojficio  do  not  enter  up  Judgment  upon  the  Return  but 
where  they  make  farther  Benefit  by  iffuing  out  VV  riis 
of  Reftitution  ;  yet   if  Judgment  was  given  upon  the 
Sufficiency,  the  Plaintiff  fhould  have  procured  it  to  he 
entered  up  to  enable  him  to  bring  his  Afliou  :  And  the  m 

Court  ftrongly  inclined  that  the  Declaration  was  naught 
for  this  Caufe;  but  they  gave  no  Judgment  at  prefent, 
but  gave  ihc  Plaintiff's  Counfel  farther  Time  to  advifc 
with  his  Client  ;  for  be  the  -Law  one  Way  or  other, 
here  is  at  Icaft  fufficient  Grounds  for  a  new  Trial.  Af- 
terwards the  Parties  agreed,  as  I  fuppofe,  for  I. heard 
no  more  o*' the  Cafe .^  Holt^  jun,  for  the  Plaintiff; 
Vql.il  '         ^  Lmn;i^ 
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^Zevirtz  for  the  Defendant  in  the  Motion  in  Ancft  of 
Judgment. 
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Colborne   againft   Wright* 

DEBT  for  Arrears  of  Rent  as  Execxitor,  and  alTo 
as  Admihiftratov  durante  mi  nor  e  a  fate  of  his  Co- 
executor,  and  dtfclares,  that   the  Teftator   made  the 
Plaintiff  and  others  his  Executors,  arid  that  y.  D-  feifed 
of  a  Rent  of  zo/.  per  annum^  dcvifed  it  to  three  Perfons 
in  equal  Parts  in  Common,  and  that  all  the  three  De- 
vifees  levied  a  Fine  of  one  Moiety  thereof  to  the  Wife 
of  the  Teftator  in  Fee,  and  of  the  other  Moiety  to  the 
Ufe  ofa  Stranger  in  Fee,  and  that  the  Stranger  granted 
his  Moiety  to  the  Wife  of  the  Teftator  in  Fee,  that  the 
Tcrtator  had  Iffue  by  her,  and  after  the  Wife  died, 
whereby  the  Teftator  became  feifed   of  tbe  whole  by 
Curicfy  of  England^  and  that  the  Rent  grew  due  to  tk 
Teftator,  who  made  him  and  the  other  Co-executois, 
and  that  hefolely  proved  the  Will,  and  Admipiftration 
"w^as  granted  to  him  during  the  Minority  of  the  Co-ex- 
ecutor, w-ho  is  ftill  under  Age.'   To  this  Declaration 
the  Defendant  demurred,  and  two  Things  were  now 
infifted   on   for  the  Defendant:     i.  That  this  being  a 
Rent-Charge  which  is  againft  Common  Richt,  it  can- 
not be  divided  only  to  make  Tcrtenant  fubjcA  *  to  fc- 
veral  Diftreffes  without  his   Confent,  and  there  is  no 
Attornment,  Co.  Lit.  148-  a,  aliter  of  a  Rent  Service  or 
f\ich  things  as  are  of  common  B^ight,  Hch,  ct5*    Graji- 
tee  of  a  Rent  gives  Part  tliereof  by  Fine,  the  Tenant 
is  not  bound  to  attorn,  therefore  the  Hevife  and  the 
Fine  to  Ufes  thus  divided  is  not  good.     He  agreed, that 
to  a  Devife  or  a  Fine  t«  Ufes  there  needs  no  Attorn- 
ment i  but  the  Devife  or  Fine  in  fuch  Cafe  of  Things 
not  dividable  can't  be  divided,  but  the  Devife  and  the 
Fine  itfelf  are  void.     2.  Both  the  Executors  ought  to 
ioin  in  the  Aftion,  though  only  one  of  them  prove  the 
Will,  and  an  Executor  and  Adminiftrator  to  the  fame 
Perfonarc  inconliftent ;  for  where  there  is  an  Executor, 
the  Ordinary  hath   no  F(»wer  to  grant  Admimftration. 
9  Co,  llmfioes  Cafe.      2tlu    130.  Smith  v.   Smithy  and 

Cunrrift^hains 
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Cunningham's  Cafe  lately  adjudged  in  this  Court.     To 
which  it  was  anfwered  by  the  Counfel  of  the  Plaintiff, 
and  refolved  by  the  Court ;  i.  That  by  thcfe  Convey- 
ances of  Devife  and    Fine  to   Ufes,  the  Rent  may  be 
divided  without  the  Affent  or  Attornment  of  the  Party, 
becaufe  his  Affent  or  Attornment' is  not  nefceffary  to  the 
Perfeftion  of  thefe  Conveyances.     2.  Where  one  of  the  Two  Kxccu- 
Executors  is  an  Infant,  and  cannot  prove  the  Will,  Ad-  ^^7  am?' the* 
miniftration  durante  fua  minorituic   may  be  granted  to  other  proves 
the  other,  who  muft  fue  folely,  and  it  is  not  inconfiftcnt  the  will,  ani 
to  have  Adminiftration  in  fuch  Cafe,  for  it  is  not  grant-  nfftjj^jion  5»- 
ed  in  this  Cafe,  as  it  is  upon  a  dying  [nteftate ;  for  here  rante  mmsrt, 
the  W^ill  is  proved  but  only  to  enable  him  to  fue  folely,  ^^' ^^™*y 
becaufe  the   other  is  not  capable   of  proving  the  Will,  vkiVuV. 
nor  to  join  with  him,  and  he  cannot  fue  folely;  and  cited    181,  299. 
Hatton  and  Mz/Vii/rj  Cafe  entered  in  this  Court,  Mich.   ^^.ante. 
1 5  Car*  2-  B.  R'  Rot,  703.  the  R  oil  whereof  was  brought 
into  Court,  and   appeared  to   be   fo   adjudged.      But 
where  both  Executors  are  of  full  Age,  though  the  Will 
be  proved  by  one  only,  the  A6lion  rouft  be  brought  in 
both   their  Names  :    So  Judgment  was  given  for  the 
Plaintiff;  Holt  junior  for  the  Plaintiff,  Levinz  for  the 
Defendant. 


•  Greaterchy  againft  Beardjly,  m  ^  ^41 

PROHIBITION  w^syxzytA    upon  a  Sugg^ftion,  that  church-war- 
1  ime  out  ot  Mind  the  Parifhioners  at  their  own  <len»  preanbe 
Charge   have  built  and   repaired  all  the  Seats   of  the  «<>  <l»fpof'' tl>c 
Church    and  r«/iW  inde  the  Seats  have  Time  cut  of  Iw'^Vr';.. 
JWind  been   dilpofed   of  by  the   Churchwardens,  and  •»'''''/''"'  ^ 
that  now  the  Bifhop  took  upon  him  to  difpofe  of  them    '^''^'"^'''^ "'• 
Bigland  for  the  Plaintiff  argued,  that  though  generally  vld?rs1d.w; 
the  Ordinary  hath   the  Difpofal   of '  the  Seats  of  the  89*  ^^^  »oi. 
Chuich,  yet  it  might  be  otherwife  by  Cuftom,  and  cited  \.]l^ \IV 
2  Roll.  Abr.  288.  Tredcnham's  Cafe.     Jones  luf^ice;   Of  ? Jon!  3/4, 
common  Right   the  Ordinary  hath  the  difpofal  of  all  «<>«'  «o3- 
Scats   in  the  Church,  and  of  common   Right  the  Pa^  &'/*' 
nfhioners  ought  to  repair  them  ;  Co.  %  Ivjl.  489.  Then  mo.  878. 
^hat  have  the  Parifhioners  done  here  to  oui^  the  Or-  "^^-  ^• 
dinaiy  of  his  JnrifdliSion  ?  Thev  have  only  faid  that 
they   have  repaiicd   ihe  Seats  at  the  Pariili  Charge,      - 

Q^*  which, 
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-tt-Sich  is  no  more  than  their  Dntr.  for  which  thev  b&rc 
the  Eafement  of  fitting  in  them,  according  to  the  Dlf- 
po{al  of  the  Ordinary  ;  whereupon  a  Prohibition  was 
denied  by  the  whole  Court,  as  it  was  before  done  in 
Com.  Banc,  in  this  Tery  Cale,  where  it  was  fijft  mo¥ed. 


College  of  I^lancliefier  agaiafl  Trafford. 

A  teafe  redt-  T7*  R  R  O  R  of  a  Judgment  at  Lancaper  ;  where  opoa 
ll,'f  ji,V/i!L     IIj  a  fpccial  VcrdiS  the  Cafe  was ;  the  College  in  the 

TvUich  IS  not,     #— ^         JT-^  Tf7f  --T/-*^,!. 

and  detnifM  Reign  of  Qjicen  Lhzabethy  reciting  a  Leale  made  by 
for  zi  year*,  them  in  the  Time  of  Edw.  6.  demifcd  to  one  Trafford 
'rioz/vcTrs,  ^«r  ^*  Years,*  rendering  Rent  ai/.  165.  4^.  and  «ii*ni. 
f!^c.  till  99  ^um  from  the  End  of  the  faid  Term  made  in  the  Time 
Year*  are  end-  (»f  Edw.  6.  and  thcu  follows  a  Condition  of  Re-entry 
Wuml^ir^of  2^  ^'^^  N^"  payment  of  the.  Rent,  and  after  that  a  Cove- 
on  center  in     nant  and  Grant,  that  after  the  faid  21  Years  ended  be 

Sea  Leaf  ^or'  ^^^^^  ^^^^  ^^*  ^*"^  for  Other  21  Years,  and  fo  from 
99  Vear«  from  21  Years  to  21  Years,  till  99  Years  paft  thence  next 
the  End  of  the  eiifuing  (ball  be  complcat  and  ended.  And  it  was  found 
£rft  %i  Years.    ^f,^rg  ^^s  no  Lcafe  made  in  the  Time  of  Edward  6.  and 

fince  the  Date  of  the  Leafe  made  in  the  Time  of  C^ueen 
*  P    9A1    ^^^^^^^^  more  than  99  Years  are  expired,  *  but  that  99 
^      \ears,  computing  from  the  End  of  the  Term  for  ai 
.  Years,  are  not   expired.     And^  fo  the  C(ueftton  was, 
iLev.  3o«  77.    whether  the  LefTee  fhall  have  99  Years  only,  reckon- 
ing as  from  the  Date  of  his  Leafe  made  in  the  Time  of 
Elizaheth^  or. 99  Years  over  and  above  thefirft  21  Yean; 
for  it  was  agreed,  that  although   the  number  of  21 
Years  can  never  center  in  99,  yet  this  Term  fhall  endorc 
for  99  Years,  which  is  a  Term  certain,  aud  the  odd 
Years  fhall  be  rejefled  according  to  Baldwin  s  Cafe, 
2  Co.  Ref.  But  the  Point   in  Qjueftion   was,  when  the 
99  Yeais  fliould  commence  ?     And  at  Lancajler  it  was 
adjudged,  that  the  LeiTee  Ihould  have 99  Years  over  and 
above  the  21   Years,  and  the  fifft  21    fhould  not  be 
reckoned  Part  of  the  99,  and  that  by  Reafon  of  the 
Word   Thence  I  for  if  it   muft  be   reckoned  from   the 
Making  of  the  Leafe  in  the  Time  of  Queen  Elizabelh^ 
it  ought  to  be  Hence.     But   Thence  is  a  Word   that  does 
not  denote  a   prcfent  Time,  but  another  Time,  and 

then 
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then  Thence  muft  refer  to  the  End  of  the  firft  21  Years> 

becaufe  there  is  no  other  Time  to  which  it  can  refer  ; 

for  the  Jury  have  found,  that  there  was  no  Leafe   in 

the  Time  of  Ed.  6.   whereunto  the  Defendant  would 

have  referred  it,  and  fo  the  Term  not  expired  ;  and  of 

this  Opinion  was  the  whole  Court,  and  affirmed  the 

Judgment,  and  fo  was  the  Court  of  Exchequer  about 

the    Year    1687,  where   the  Term  being  then  expired, 

the  Plaintiff  recovered  for  the  Term-     Lroinz  fpr  the        _ 

Plaintiff  in  both  Courts.  *•  243 


Denning  againft   Norris.. 

ERROR   of  a   Judgment  in  Norwich  Court,  af-  Ju^eminia 
ligned,  that   the  Sheriff  by  whom  the  Judgment  ITorvoidfiT* 
was  given  had  not  taken  the  Oaths,  and  fubfcribed  the  the  Judge  did 
Declaration,  according  to    13  Car.  2.  cap.  i.     The  De-  not  take  the 
fendant  pleaded,  that  the  Oaths  and  Declaration  were  s.  c  a  Jon. 
not  tendered  to  the  Sheriff.     The  plaintiff  demurred.  iz7' 
And  refolved,  this  is  not  affignablc  contrary  to  the  Re-  ^'^(- *.****  '^. 
cord    and   Admittance   of  the  Parties  ;  for  this  is  in 
•  EtTe£l  to  fay  that  he  was  not  Sheriff,  becaufe  the  Statute        • 
fays  upon  Default  £?c.  fhall  be  void,  contrary  to  Hi p/ly  . 

and   Tuck's  Cafe,  Pafch.   zj  Car,  2.  B.  R.  Rot,  1620. 
quod  vide  ante.     2.  The  Court  held  clearly,  that  the 
Tender   is  traverfable ;   for  though    the  Provifo  for        a      e     1 
Avoidance  be  fer  fe  Gf  abfolute,  yet  it  fhall  relate  to  the  olVu  u*- 
precedent  andfirfl  Part  of  th^  Statute  which  appoinjts  yerfabfe* 
them  to  be  tendered.  . '' 

Strode  againft  B^rager*  ' 

ERROR  of  a  Judgment   upon    an    EfeSiment  in  Devife  to  J^ 
Communi  Banco,  wherein  upon  a  Special  Verdift  ^'jwySon; 
the  Cafe  was;  Robert  Bera^er  had   Iffue   his  firft  Son  ^cs'^inSeLtf* 
JVilUam,  who  had  Iffue  the  Wife  of  the  Leffor,  and  a  of  theX  ft^ior, 
fecond  Son  Robert,  which  fecond  Son  Robert  had  aifoa  "^  *\*7*"i* 

Q  GraDdlon  /<«• 
^^^  b<rt,  he  rcpub* 
)i{hes,  faying,  Robert  my  Grandfon  fliall  have,  ^r.  S.  C  i  Vent.  314.  i  Mod.  267,^ 
3  Mod.  313  2  Jo.  135.  Raym.  408.'  aDanv.  534>  10.  a  Show.  pi.  49.  Vide  i  Rol. 
Ab.618.  Cro.  El.  53»»  576.  557.  3  Leon-  18,  19.  Ow.  24,  35.  1  And.  61,  3(S6, 
Plow.  344/ 345- b.  a  Leon.  91.  %  And.  134.  *  Mo.  160.  Hob.  «9.  1  Roll.  Ab.  8«9f 
R  oU.  Abr.  416.  4  Mod.  140.  Swinb.  35.  Stra.  %S,  82.  G'^V  on  Dev.  q\,  Wentw<  jS* 
CQwp.  158*    Pou(.  31,  36.    1  Tcim.  Rep.  435.    FpweU  on  Dey-  6^7. 


HUL  30  &  31  Car.  %.  in  B.  R. 

Son  Robert,  Grandfon  to  the  firft  Robert.  Robert  the 
Grandfather  devifed  the  Lands  in  Queftion  in  thefe 
Words,  I  give  my  lands  in  Tilling /o  my  Son  Robert  and 
his  Heirs,  and  I  give  to  my  Grandfon  Robert  50I.  Alfo  I 
^  give  to  my  Great  Gran  daughter  \oq\;    Robert   the  fecond 

Son  died   in  the  Life  of  his  Father,  afterwards  Robert 
the  Devifor  made  a  Codicil  wherebyhe  devifed  Part  of 
fhoTe  Lands  which  he  had  devifed  to  his  Son  Robert,  to 
his  Daughter  Judith,  and  afterwards  he  made  a  Repub- 
lication of  his  Will  by  Parol,  without  Writing,  and 
faid,  Robert  my  Grfindjfon  Jhall  have  and  take  by  my  WiU 
as  R  obert  my  Son  J)iouid  have  done,  and  afterwards  died ; 
and  the  Queftion  was,  W hether -Re^^f r/  the  Grandfon, 
Defendant  in  the  Ejeflment,  and  like  wife  here,  {hould 
have  the  Land  by  Virtue  of  this  WiU  and  Republica- 
tion, or  to  the  Wife,  Leiforof  the  Plaintiff,  Daughter 
and  Heir  of  Will  am  the  fiift  Son  ?  And  it  was  adjudg- 
ed in  C'jmnruni  Banco,  by  the  Opinion  of  North,  Chief 
Juflice,  Aiky7is2Lr(\  Wyndham,  contrary  to  the  Opinion 
of  Scrcggft,    that  the  Grandfon    fliould   have    it;  and 
now   itwa.sargu«d  that  this  J udgmc  nt- was  erroneous, 
^       •  if>,  Becaufe  Grandfon  and  Son  are  different  Names  of 
Appellation,  and  denote  different  Perfons.     idly.  Land 
cannot  pafs  by  Wilhunlefs'the  Will  be  in  Writing. 
3dly,  The  Devifor  takes  Notice  in  the  Will  of  the 
Difference  betwixt  Son,  Grand/on,  and  Great  Grand/on, 
and  makes  Devifes  to  feveral  Perfons  by  thefc  feveial 
"Names.     4thly,  The  Republication  by  Parol  will  not 
fupply  the  Defefl  of  this  Will,  which,  being  of  Lands, 
ought  to  be   in   Writing,     5thly^  The  Republication 
itfelf  takes  Notice  of  the  Difference  of  thefe  Appclia-  • 
♦  P.  244    tiuns,  yc/V.     My  Grandfon  *  Robert  y^£f//  have,  &c.  as 
my  Son  Robei  t  Jhould  have  had.     It  was  agreed  that  Re- 
publication migiit  aid  a  Will,  if  there  be  Words  in  the 
Will  capable  of  being  aided,  as  the  Lord  Cheneys  Cafe, 
a  Devifc  to  Ti'iViam^  there  are  two  JVilliams,  it  may  be 
Vid.  Cro.  Kl.     averred  what  **/^*i7//tf7»   was   meant,  becaufe  the  Word 
443.  493-       '    William  was  in  the  Will  ;  and  3  Cro.  493.  Buckford^nd 
G^  ^^^        /'arw^rr;/?,  a  Devife  of  all  his  Lands  in  Aldwcrth,  and 
1  Roi/Abr!       after  the  Will  he  purchafes  other  Lands,  and  then  re- 
61S.  %  8.         publifhes  the  Will,  all    the  Lands  (hall  pafs,  for  the 
Mo^^'s  V*        Words  in  the  Will  are  fufficient  for  that  Purpofe-    But 
Vide  a  Danv.    here  the  Word  Grandfon  is  wanting  in  the  written  Will- 
^34.  9»ac53i.    And  this  Cafe   is  ail  one  with  the  Cafe  of  £rf«  and 

iKel^*845.       Rig^f^'  Plowd.  Com,  znd  Hartrofs  Cafe.     3  Cro.  043. 

Ana 
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And  the  Opinion  of  Pofkam  and  Fenner  in  Fuller  and 
Fuller  $  Cafe,  3    Cro.  422,  423.  is  denied  by  the  other 
Judges,  fciL  Gawdy  and  CUnchy  and  the  Cafe  there  was 
adjudged^upon  another  Point.     For  the  Defendant  in 
Error,  it  was  faid,  That   here  ws^s  a  good  Foundation 
in   the  Words  of  the  Will,  and  the  fntention  of  them 
may  be  fupplied  by  Matter  dehors.     That  Grand  is  but 
an  Addition  to  Son  to  diftinguifh  the  Son  from  the 
Grandfon,  who  were  both  alive  at  the  Time  the  Will 
'  was  made ;  but  when  the  Son  was  fl^ad,  as  he  actually 
yras  at  the  Time   of  the   Republication,  the  Grandfon 
might  well  enough  be  meant  and  underApod   by   the 
Name  Son  :     And  if  a  Man  hath  no  Sons  but  a  Grande 
fan  called  Robert,  and  deyifc  Lands  to  his  Son  Robert, 
the    Grandjon  fhall  take  according  to  the  Opinion  of 
Walmjlsy  Owen  88.    And   here,  though  at  the  Time 
the  \^'^ill  was  made  the  Devifor  had  a  Son  Robert  and  a 
,  Grandfon   Robert,    yet  at  the  Republication,    which 
is  a  new  making  of  a  Will,  he  had  only  a  Grandfon 
Robert,  and   therefore  he  fhall  take  by  the  Name  Son, 
fo    as  the  name  of  Baptifm  is  rightly  expreifed,  and 
there  is  no  one  elfe  to  take  it.  Scro^^i,Chief  Juftice,  con- 
tifxued  his  former  Opinion^  faying.  He  was  never  fa- 
tished  with  the  firA  Judgment,  and  that   the  Judgment 
ought  to    be  reverfed.     Dolbin,  Juftice,  feemed  contra^ 
ccrferi  nil  dixerunt.     Et  adjournatur ;  but   after  I   was 
informed   the   Judgment  was    reverfed.      But   Slucer^ 
here  of,  for  I  was  not  then  prefent* 


♦  Hmvord  againft  Ww^.  *  p.  245 

JSSUMPSIT  for  Money  received   for  his  Ufcd  ilZtyrl^i^^ 
and  upon  Non  /Jfumffity  and  Special  Verdiift,  the  edinaooffice. 
Cafe  was.  The  Sfueen  having  granted  to  the  Plaintiff  J^"^^^  ^^^ 
Sir  Robert  Hqwari  the  Stewardfhip  of  the  Honor  of  euSSTme. 
Pom/ret  for  Years,  Habend'  from  the  End  of  a   former  8.  c.  «  Jo. 
Term,  in  which  Stewardfhip  M^ere  comprifcd  fcveral  J*^^^»^^ , 

.    » i>"v. «;.   ,  Show.  pi.  14.  ' 
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A  Grant  (or 
Years  in  Re- 
Verfion  of  a 
Court-Lect 
and  Court- 
Baron,  void 
for  the  fiift, 
good  For  the 
fecond. 

V  leante  1^4. 
Foft.  %S2» 

%  X»tOTU    179. 

7,  Vent.  175* 
3  Lev<  269. 
Ante,  174. 


Vide  ante  174. 

Poft.  Z54* 


Couvts-Lcet  as  well  as  Courts-Baron,  the  firft   Term 
being  ended,  the  Defendant  by  a  Giant"  fubfequent  to 
that  Grant  made  to    the  Plaintiff,  held  the  Court,  and 
received  the  Money,  for  which  the  Plain tiflF brought  his 
A6lion  for  the  Fees.     And  upon  Arguments  at  Bar,  the 
Court   was  of  Opinion  tlpat  the  Grant  to  the  Plaintiff 
in  Reverfion  for  Years  was  void  as  to  Courts-Leet,  as 
being  a  Judicial  Office,  But  was  good    as  to   Courts- 
Baron.     And    as  to  the    Objeflion,  That   this  A6tion 
will  not  lie  for  the  Money  received  by  the  Defendant  a's 
Money  received  for  the  FlaiptifT's  Ufc,  becaufe  the  De- 
fendant claimed  Title  by  another  Grant  made  to  him- 
felf,  and  therefore  received  it  to  hjs  own  Ufe ;  and  that 
the  Plaintiff  fliould  have  brought  an  A6lion  of  Trover 
for  the  Money,    or  Cafe,  for  difturbing  him   in  his 
Office  ;  the  Court  anfwered.  That  it  might  be  hard 
perhaps  to  maintain  it,  if  this  were  a  new  Cafe,  and 
the  lirfl  of  this   Nature;  but  they  faid  two  or  three 
Actions  of  this  Kind    had  been   hclci  before,  and  cited 
a  Cafe  between  Brat^Jhfiw  and  FoiUr^  of  Grays  Inn,  for 
Money  received   as   Judge    of  the  Sherifl's  Court   of 
Lon'^nn  to  be  fo  refolved  ;  and  tliereforc    it  would   be 
hard^now  to  adjudge  the  contrary.  But  iat  the  importti- 
nity  of  Jones,  Attorney  General,'  to  be  farther  heard 
in  thi^  Cafe,  it  was  adjourned. 


♦  P.  246 


Stables  againft  Mellon. 


Cafe  by  a  Bur-  f^ASE  tot  Difturbanee  of  his  Common,  and  prc- 
gefsfor  Com-  ^  fcribes  that  the  Mayor  and  Burgeffes  have  Time 
Ma"oi"and  ^"^  ^^  Mind  had  Common  for  themfelves,  &  quolibet 
BurgeiTcs  as  in  eorumy  and  brings  the  A6tion  as  Burgefs;  the  Preicrip- 
Grofs  without  tion  was  traverfed,  and  Verdift  for  the  Flaintiff. '  And 
ai^n^tis^'  ^>//e>«  moved  in  Arrefl  of  Judgment,  That  tbcPre- 
I  Mod.  6,  7,  fcription  was  not  good,  ifl.  Becaufe  it  is  not  laid  to 
be  appurtenant  to  any  Land-  2dly,  The  Prohibition 
ought  not  to  be  in  the  Name  of  the  Mayor  and  Burgejfes^ 
but  he  ought  to  have  prefcvibed  in  every  Burgefs,  quod 
quilihet  £urgen/ium,  £s?c-  and  that  it  ought  to  be  alledged 

I  Sid.  313.  ,.        ^  '° 

I  Vent.  i6z,  383*    Poft.  253*  Vide  Hard.  Ii8.  3  Mod.  290.  Co.  Lit.  izZ*  a*  Maich^S^. 


74.        , 

1  Saund.  343 

2  Saund.  4»  5< 
I  Lev.  196. 

s  Lev.  2. 

Z  Show. pi.  30. 


ISIL  30 &  31  Car.  11.  ,in  B.  R. 

in  the  Corporation  by  Way  of  Cuftom,  Rolle  Common^ 
403.  Green  and  Stains  Cafe.  5  J5..4.  29, 3^^.  Cuiia  contra* 
This  might  be  a  Common  in  Grofs,  and  not  appurte- 
nant to  any  Land,  9  H.  6.  36.  i  Co.  Ref.  87.  As  if  a 
Man  grant  Common  to  the  Mayor  and  Burgeffes  for  all 
their  Cattle  in  fuch  a  Place,  it  is  good  as  a  Common  in 
Grofs,  and  not  appurtenant;  and  fo  Judgment  was 
given  for  the  Plaintiff. 


♦Term-  Pafchse^ 


*  P.  247 


ANNO 
;  3 1  Car.  ir.  in  Banco  Regis. 


Farmer  ^itam,  &c.  againft  Bratvn. 


JtROHIBlTl'ON    to  the  Spiritual  Court,  for  Anfwering 

that  they  compelled  the  Defendant  to  anfwer  upon  ^^^^ 
Uath  there  m  a  buit  for  not  repairing  of  the  Church  ;  Courts- 
fuggefting,  that   the  Ecclefiaftical   Court  ought  not  to  s-cajon. 
require  Anfwer  upon  Oath  niji  tantum  in  rebus  teftamen-  3 xib.  8o«. 
Hriis  &  matrimoniaUhus  ;  and  this  being  a  Point  of  great  819,  849. 
Confideration,  the  Plaintiff  was  ordered  to  declare,  that  '  X^^'  ^> 
the  Cafe  might  be  judicially  determined  upon  Demurrer,  *  ^      * 
And  for  the  Defendant  in  the  Prohibition  'twas  argued, 
that  the  Spiritual  Court  might  in  fuch  Cafes  take  An- 
fwcTS  upon  Oath,    and  that  the  /TnV  mentioned  in' 
Raft.  Abfidg.  Prohibition   5.  and  in  the  Regifter,  are 
Things  alQtiquated,  originally  devifed  for  the  Prevcn- 
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ritatofi/r#     t^^^"  of  two  Things  prafllfedantiently  among  the  Clergy, 

i^j9itfid.u  t*"t  J^ow'  difufed;  they  had  a  cuftom  of  citing  Men  be- 
fore them  -pro  Icejiattejitiei  in  not  performing  their  Agree- 
ments, and  forcing  them  to  fwear  Performance.  Thofc 
Mere  the  Mifchiefs  intended  to  be  reformed  by  the  In- 
fti.tution  of  thefe  Writs.  Cofins  Afolo^yy  fart  i.  cvp. 
i|'  J^}*  11  y  7?-  ^  'Wt/.  eadem  forte y  caf-  8-  ^  Refrijler 

jur^nreMfum       ^^'  ^'     ^^^  ^'^^  yuramentum  calumnia  mentioned  Co.  z. 

Calu,..m:^,  i^^ft'  657.  was  another  Invention  of  theirs  to  make  a 
Man  accufe  himfelf  of  Crimes,  which  is  not  lawful. 
But  as  for  anfwering  upon  Oath  in  Civil  Cafes,  it  hath 
*  P.  248  b^^'P  their  conllant  Courfe  Time  out  of  Mind,  *  as  it  is 
in  Chapcery,  and  every  Jot  as  well  allowable  in  this 
Court  as  in  that ;  and  in  Chancery  they  never  compel  a 
Man  to  anfwer  upon  Oath  to  Matter  criminal,  or  fcan- 
dalous.  To  'which  Maynardy  King's  Serjear*t,  in  An- 
fwer cited  the  Regifter  38,  F.  N.  B.  41.  and  Co.  2  Infi, 
62  r.     He  f^id,  the  Ecclefiaftical  Court  had  unqueftion- 

^  ,    ably  (^  Juriftiielicn  ip  the  principal  Matter,  but  they  . 

had  nq  Jurifcliflion  but  by  Incroachment  to  adminifter 
Oaths  tiijt  taiitum  in  caujis  tejlamentariis  £^  matrimonial' 
hus  ;  that  the  Statute  of  Ed*  6.  allows  them  Jurifdi6^ioii 
in  the  Cafe  of  Tithes  by  any  legal   Means  other  than 
that  of  the  Party's  Oath  ;  which  fhews,  that  the  Par- 
liament intcnyied  that  thpy  fliould  not  have  Power  to 
adminifter  Oaths  in  fuch  Cafes  ;  and  yet  this  is  a  civil 
Cafe :  Thai  they  may  proceed  by  Anfwer  without  Oath 
of  the  Parties,  and  by  Proofs  thereupon,  as  all  Pro- 
ceedings arc  at  Common  Law,  where  the  Party  is  never 
compelled  to  put  in  his  Anfwer  or  Plea  upon  Oath,  ex- 
•  cept  in  Cafe  it  be  a  foreign  Plca^  which  Oands  upon  a 
particular  Keafon  ;  'viz.  That  it  is  to  o\ift  the  Court  of 
Jurifdi6lion,  and  tends  to  mapifeft  Delay ;  That  Dr. 
Cojins  is  of  no   Authority  whcte  any  Difference  is  be- 
tween the  Common  and  the  Canon  Law  ;    And  as  to 
Chancei7,*^that  their  taking  Anfwer  upon  Oath  is  a 
"very  antient  Ufage,  but  no  precedent  for  other  Courts 
to  do  the  like  in  Matters  without  fuch  Ufage.  Scroggs ; 
There  may  be  the  fame  Reafon  to  take  Picas  and  An-  • 
fwers  upon  Oath   in   this   Court,  that  there  is  for  fo 
doing  in  Chancery  ;  but  the  ufage  of  Courts  makes  a 

,  Law  in  fuch  Cafe.     Adjournatur^  and  in  Trin.  Term. 

frox.  'twas  argued  again  at  Bar,  and  againft  the  Jurif- 
didlion  of  the  Ecclefiaftical  Courts  to  give  Oaths  in 

fuch 
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Cafes  were  cited  Rafl.  Stat.  Tit.  CanfiJtationy  fol  aaj.  h. 
Hob.  84.  Reg.  36.  Co.  2.  Infl.  557.  657.  /^otf.  CA<i«.  ^71  . 
And  the  Civilians  were  alfo  heard  in  this  Cafe,  who 
affirmed  it  had  been  the  conftant  Praflice  of  their  Courts 
to  proceed  upon  Oath,  and  to  ouft  them  of  this  Power 
would  be  to  deftroy  their  Courts  :  That  this  was  ncYcr 
difpatcd  'till  now  by  thefc  Defendants,  who  being 
Sluakers  would  not  take  any  Oath^  and  fo  for  their  own 
particular  Sakes  made  this  Attempt  to  deftroy  the  Ec- 
clefiaftical  Courts  :  Tltat  the  Common  Law  itfelf  in 
fome  Cafes  requires  Anfwcr  (hould  be  upon  Oath,  as 
in  Leygnger;  and  that  the  Courfc  and  Ufagc  of  all  Courts 
was  the  Law  of  the  Courts  :  Z)(?/i^«  Jufticeclted  the 
Cafe  of  Scarr  vet  Jus  Eurwejl  in  this  Court  in  1664, 
when  Scarr  being  lued  in  the  Ecclefiaftjcal  *  Court  for  0  p^  2^0 
being  at  Church  with  his  Hat  on  in  Time  of  Divine  *       ^ 

Service,  and  compelled  to  anfwer   upon  Oath,  prayed  ^j^  '  ^*""* 
a  Prohibition   for  tliat  Caufe  upon  the  fame   Grounds 
now   offered.     Whereupon   Twyfden  held  a   Prohibition 
ought  to  be   granted,  to  which  alfo  Kelynge  inclined  ;    -.        ^ 
but   Hyde  Ch\cf']uh\ct  totis  viribiis  contra  :     And  after 
the  Court  coming  to  know  by  Information  that  this  was 
always  the  Courfe  of  the  Court,  a  Prohibition  was  de- 
nied :    And  afterwards  in  this  Cafe  a  Confultation  war 
granted   fer  totam   Curiam^  Scroggs   Chief- Juft.  jfones^  ' 
Dolhen  and  Pemlei  ton. 


Freak  againft  Lea, 

V  JECTMENT  upon  Non  Culf.  and  aSp^cial  Devifeofi^ 
Verdi6l,  the  Cafe  was :  One  feifcd  in  Fee  of  Lands  J^f^w'^i*?. 
\irarth    loA  fer  Annum  devifed  Legacies  to  feveral  Pei>  per  if  ^.within 
fons  to  be  paid  out  of  the  Land,  amountnig  in  all  to^  5  ^jr*^'  *^* 
120/.    within  a  Year  after  his   Death;    and  after  de--' L^nd^V/.A 
vifed  the  Land  without  any  Limitation   of  Eftate  to  anddoctnot 
,  J,  S.  under  whom  the  Defendant  claims.     The  Devifec  J*]; f>*|  • 
^enjoyed  the  I  and  three  years,  and  paid  30/.  of  the  Le-  p,ffej. 
"^gacics,  and    his  Executor  after  his  Death   fecured  the  S.C.«jo. 
Refidue  :  The  Heir  of  the  Devifec  entered,  and  brought  J^'^^^j  ^^^ 

an  2Show.pi.88. 

Vid.  ante  104.    %  Jon.  lof^.  I13»  x$^     1  Mod.  189.    i  Lutw.  76a.  Lat.  9,  39, 134.  9c. 
Ante  104.    6Ub.  on  IX^*  35*    Cowp.  835.    Dou^.  321, 
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an  EjeQmerit;  and  'twas  argued  by  Ft  J fxffn' for  tht 
Plaintiff,  that  the  Deviftc  hatii  only  an  tftatc  for  Life; 
for  this  is  not  a  Devij-,  payings  but  here  t.;»*  Payment  is 
to  be  made  out  of  tiiT  Pjofits,  and  the  Larti  is  bound 
in  the  Hands  of  the  Ilcir,  or  \vhofocvcr  it  comes  to- 
Saunders  contra  I  This  miift  be  a  Fee  of  NeceflBty; 
otherwife  the  Devifce  can  never  pay  12../.  cut  of  the 
Eftatr,  being  but  lol,  fer  A>:num;  and  therefore 'tis  to 
be  looked  upon  as  all  one  with  tiic  Calcs  faying*  yoncs 
Juft.  held  it  was  a  Fee,  but  conditionally,  as  faying; 
whicli  Condition  by  n^t  paying  v/uLin  the  Year  is  bro- 
ken, and  therefore  the  Entry  of  the  Heir  good-  CaUri 
ires  ;  'tis  a  Fee  net  conditional,  but  in  Tru/l  to  pay; 
and  gave  Judgment  for  the  DciVndani. 


♦  P.  250  *  i^///  agaiiifl  Barne. 

Prieft  or  not      pR  0  -ffJ  S  2"  T  J  0  JV  to  ftay  a  Suit  in  the  Ecclefiaf- 
Pticft,  how  tical  Court  to  deprive  a  Paifon,  libelling  the^e  that 

S?c.  "f  keb        ^^  ^'^"^  "^^  ^  Prie/ly  .{yiz'irix']^^^  h^  re  that  at  the  Time  of 
0S7,  iiy.  '       his  Inftitut  on  he  was  -  J'rir/i  by  Epifcopal  Ordination, 
a  Jon.  1^1.       TheDefcndunt  plpa'' ."d.  that   at  the  Time  of  his  Infti- 
aStiow.  pag.     ^mj^y,  j^p  ^.^s  not  a  r':i.fi  fer  hjijcofal  Crdinationy  Et 
dehocfonit  fe  fufer  vUiiorn.     Ihe  Plaintiff -demurred, 
and  the  fole  Q^ncf^irNi  was,  how   this   Ifluc  fhould  be 
tried  ?  For  the  Defendant  hath  put  it  upon  a  Trial  fer 
Pais.     And  now  'twas  aij^ijcJ  by  Majiers  for  tUe  Plain- 
tiff, and  agreed  that  Pri^Jl  or  not  Prieji  is  triable  by  the 
Ordinary,  but   Prief-   or  rtot  Pricjl  at   fuch  a  Time  is 
triable   fer  Pais*     I  low.  Com,   14  h.     Roll.  Trial  ^'}^^ 
'    '  Pollexfen  contra.     By  the  Statute  of  Uniformity  all  that 
are  not  Priefls  are  difablcd  to  have  Livings,  and  then 
i    not    r/r/?,  the  Prefentation,  &c.  arc  all  void,  and 
the  Church  itfelf  void  ;  and   then  void  or  not  void  is 
to  be  tr'ed  fer  Pais,     Jones  y^i/L  In  this  Cafe  the  Trial 
ought  to  be  by  the  Ordinary,  becaufc  the  Time  refers 
*^* a  cirTul-    ^°  *  Spiritual  Aft,  /cil.  Jnjlitution  ;  But  where  the  Time 
tation granted.  I'cfers  to  a  Tenifoyal  Aft,  as  a  Feoffmfntf  S^c.  it   fhall 

be  tried  per  Pais*    Sedadjournatur. 


Htrring 
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I 


Herring  againft  FinCh. 


c 


A  S  E  ;  whereas  the  PlaintiflF  was  a  Freeman,- and  Cafe  agaihfta 

had  a  Voice  in.  the  Elpaionof  Mayors,  the  Defen-  ^ce^'n^?"* 

dant  the  prefent  Mayor  rcfufed    to  receive  his  Vote;  Vote, and  wa« 

and  now  upon  Iffue  and  Trial  the  Plaintiff  was  Non-  Nonfuit,  h^- 

fuit,  but  the  i2o// not  marked  for  double   Cofts.     And  dJ>u"ircJfti[ 

now  the  Defendant  moved  to  have  double  Cofts,  which  vid.  ante  5c, 

"was  oppofcd,  becaufe  it  does  not  appear  whether  the  i^*^*?'*"*  *^ 

Plaintiff  was  Non-fuitfor  Want  of  Proof  that  the  De-  ^^^  19,'^io. 

fcndant  was  the  prefent  Mayor.     2-  The  Statute  gives  a  Sal.  50a. 

.  double  Cofts  where  the  Officer  is  fued  for  Matter  done  *  ^*'***  ^o- 
by  him  in  doing  his   Office,  and    this  Suit   is  for  non 

fezans  in  his  Office.  Cur  J     This  Cafe  is  not  within  the  i|>  p   ^- 

'*  Intent  of  the  Statute  ;  the  Scope  whereof  was,  that  ^^ 
whereas  Mayors,  £^c.  were  fued  forfalfc  Imprifonment, 

"Dr  fuch  Matters,  wherein  they  ought  to  juftify  that 
they  may  plead  the  General  IJfuCy  and  fhall  have  iouhle 
Cojlsy  but  not  in  fuch  Cafes  as  this. 


Ethtrington  agaiaft  tbc  Arcbbilliopof  Yorh 

ji   PROHIBITION  was  prayed  fuggcfting  that  Pope's  Bull 

by  Stat.  28  //.  8.  16.     All  Briefs,  Bulls,  ^c.  of  the  pleaded  as  In- 
Pofejhall  be  void,  and  Jhall  not  be  pleaded,  ufed  or  aU  t^S-^-- 
lowtdtn  any  Court;  and    yet   the  Defendant  libelled  stat.  ofH.8. 
againft  him  in  the  Spiritual  Court  for  a  Penfion,  fct-  vidcDifmo* 
ting  forth  that  the  Church  of  Rillinoton  was  appropri-         'Abr*- 
atcd  fer  fan^tiffimum  Patrem  Clement.     Divtna  Provi^ 
dentia  Pafam  fextum.  Anno   Domini,   1443.  al  Abhy  de 
Belland,  and   that    upon  the  Appropriation  the  Abbot 
granted   to  fuch  a  Bifhop  the  Penfiofi,  and  that  fo  he 
grounded  his  Suit  upon  the  Pope's  Bull  contrary  to 
this  Statute  :  To  which  'twas  anfwered,  that  the  Bull 
and  Appropriation  are  not   ufed  otherwife  than  as  In- 
ducements to  his  Title,  whiph  is  founded  upon  the 
Grant  of  the  Penfion,  and  'twas  neceflary  to  fhew  the 

Appropriation ; 
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AppTopriatmn ;  for  till  the  Appiopriation  no  Penfioo 
could  be  granted  by  the  Abbot,  and  it  bught  to  appear 
how  the  Appropriation  was.  'The  Statute  does  not 
extend  to  this  Cafe;  for  the  Statute  dire6ts  that  they 
who   have  Liberties,  (fc.  granted  by  the  Pope,  ought 
to  con^e   to  the  King  within  a  Year,  and  take  new 
.Grants  from  the  King,  which   (hall   be  of  the  faftne 
Force  and  Efficacy  as  the  Pope's  Bulls,  &c.     Here  the 
Bull   was  not   madeto  the  Archbifhop,  nor  could   he 
have  a  Grant  of  the  Penlion  from  the  King,  for  'twas 
not  granted  to  him  by  the  Pope,  as  it  is  not  neceflary 
for  the  Bifliop  to  (hew  the  King's  Confirmation,  for 
that  is  not  his  Title,  but  only  Matter  of  Inducement. 
The  ProhiHuon  was  denied.  Levinz  for  the  Archbxfliop. 


♦  P-  252  *  Th^  Barber  Surgeons  of  London  againft  Pelfon. 

m 

Afumpft  hf        ASSU  M  PS  iTy  znA  declares,  that  the  Defendant 

'  W^u  for  >^'ng  indebted  to  him  20/.   forfeited  by  the  Confti- 

Moiicy  forfeit-  tutions  and  Ordinances  of  th^e  Company  for  ndtfcrving 

LaST*  *  *^'  ^°  ^^^  ^^^^  ^^  Steward  of  the  Company,  according  to 
s*c!'i  Danv.  *  By-law  tliere  made,  promifcd  to  pay  it.  The  De- 
aSpi.  II.  fendant  demurred,  ijiy  For  that  this  A6iion  lies  not 
Promifeioa  for  Money  forfeited  by  a  By-Law.  2wrf/>',  A  Promife 
tefDe«J.  """"^  He  made  to  a  Corporation  aggregate  without 
Vide  ante,  i-'eed.  Oed  fer  Curiam  i  The  A6I  ion  lies  ;  and  both 
M^*  iM>  445,  thcfe  Objedions  were  made  to  the  Cafe  of  the  Mayor 
23,684.^*^^*  9^  LondoHy  V.  Gorrey.  And-  yet  Judgment  there  given 
for  the  PlaintiflF ;  and  fo  it  was  here. 


Hinks  againft  Qirk. 

hUHclfisTnto  J£fRRORoi%  Judgment  in  P ef levin  in  Durham^ 
a  Gomroon^  ^  wherc  the  Plaintiff  avowed  that  Sunderland  h^n 
Say  Sarain  *n^"'^**^  Borough,  confifting  of  twelve  capital  Burgeffes, 
them.  vocat.  Freemeny    and  twelve  inferior  Burgeffes,    vocaf 

8.C.«8how.     Siallingersy  and   that  there   is  a   Cuftom  there.  That 
^ivli  ante,  046.  ^^'^^V  ^i^^^an  inhabiiing  any  Houfe  ihcie,  hath  Com- 
mon 
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mon  in  the  Place  where  for  fo  many  Beafls,  fciL  for 
two  Horfe  BeaAs,  and   four  Cows;  and  that   eveiy 
Stallenger  inhabiting  any  Meflliage  there,  hath  Common 
for  one  Cow  ;  and  becaufe  the  Plaintiff  being  a  Stran- 
ger put  his  Beafts  thei'e  to  the  prejudice  of  his  Common, 
the  Defendant  avowed  the  taking.     The  Plaintiff  tra- 
vcrfed  the  Cuftom  ;  and  the  Jury  found  that  the  Capi- 
tal BurgelTcs  fciL  the  Freemen  have  had   Common  for 
two   Horfe  Beafts,  and  four  Cows,  and  that  the  5/^/- 
Imgers  hzvt  Common  for  one  Cow.     But  farther  tney 
found.  That  the  W'ffe  of  every  Freeman  or  Sialliuger 
inhabiting,  have  the  fame  Common  after  the  K')eath  of 
their  Huibands..     And  that  the  Copyholders*  Burgeffcs 
and  Stallingers  have  *  Common  alfo  fro  Vaches^  Vitulisy    *  P-  253 
BobuSf  SpadonibuSy  yuvencis  &  omnibus  ad  quanthaUm 
&  loco  tS  vice  Anglicey  their  Stints,  ut  pra>Jent*  limitat' 
&  Ji  fuper   tota  materia^  £s?c.   for    the   Plaintiff;  upon 
which   Verdi(5l  Judgment  was  given  for  the  Avowant, 
and  therein  two  Errors  aflicned.    1.  That  the  Common 
found  varies  and  differs   from  the  Common  pleaded, 
fciL  for  Sheep,  Calves ,  Heifers,  £sfc.     7,*    A  Cuftom  for 
Inhabitants  to  have  Common,  is  naught,  and  all  one' 
with  Gateward's   C»fe,  6  Co.   Rep.     To  which  it  was 
anfweied  and  rcfolved.     i.  The  Jury   have  found  the  Jury  find  the 
Cuftom  exprefly  at  firft,  and  the  farther  Finding  is  void,  ifluewdmorc, 
like  the  Cafe  in  Dyer.     In  Ajfumpjit   the  Jury  found  fSSeXd'for 
that  the  Defendant  did  affume  modo  &  forma,  if  y.  S,  the  reft, 
faid  true;  this  is  good,  and  the  yf,  Gfc.  furplufageand 
void  ;  and  3  Cro.  405.  Gray  v.  Fletcher,  ibid,  &c.  546. 
Lovelace  V.  Reynolds  \n  Point.     2.  The  Cuftom  here  is  Cuftom  for 
not  for  Inhabitants,  but   for  Freemen  and  Stallingeis  Pre«mcnin-^ 
and  Inhabitants  of  the  Corporation,  and  the   Habita-  BWfoUnha- 
tion  in  this  Cafe  is  only  reftriflive,  Jcil.  no  Common  biiant*. 
unlefs  they  inhabit.    3.  The  Cuftom  allcdged  for  evei  y  y^  ^  |^ 
Member  is  good,  as  well  as  When  laid  in  the  Corpora-  i^r  may  pre- 
tion,  to  have  for  them,  and  each  Member,  Cs'c.  as  was  ^ciit)e  in  right 
done  in  t.ie  Cafe  of  Dtrby,  inf  StahUs  smdi  Mel  lor,  ante,  f^^^^^'^ 
And  of  this  Opinion  was  the  Court,  and   affirmed  the  Vide  ante  346- 
Judgment.     Holt  Judior  pro  ^erente,  Levinz   for  the  *  Sau^d.  343- 
Defendant  in  Error.  *  ^•^^-  ^'  5- 
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•  Gar.  n.  in  Banco  Regis. 


Wortly   agtinft  Watkinfon. 

A  Man  mar-  pR  0  It  I B  I  T I O  N  wzs  prayed    to  ftay  a  Suit  in 

ricshisfirft  the  Court  of  Tork,  Pafch.  28.  Car.  2,.  tor  diffoiving 

DiJ^h^c*!'*  a'Marriage  had   betwixt  one  and  the  DaughUr  of  his 

s.*c. «.  Jo.  jirji  ^if^j  becaufc  this  is  not  within  the  I.evitical  Dc- 

n8.  grees,  and  a  Prohibition  was  granted  «^  ca^yi,  Gfc.  at 

a  sho^'pl.  56.  which  Day  came  Sir  ^hn  King^  and  prayed  a  Conful- 

3  Keb.  6«o.  tation,  becaufe  it  is  within  the  Levitical  Degrees,  fciL 
^f^'  d' Levit,  ver.  14.  Tkc  Nephew  Jhall  not  marry  his  Fa- 
vilihT%o6?^  M^r'j  Brother's  IVife,  a  pari  ratione,  the  Uncle  Jhall  not 
330.  &  3o«  /•  tnarry  his  Wife's  Sijier^s  Daughter ^  for  they  ftand  in  the 
3S0-  fame  Degree  of  Proximity ;  and  he  faid  Parfons  Cafe. 

4  Leon*  16.  Co.  I  Inji.  2^2.  in  Margine  is  the  only  Cafe  againft  him; 
3Keb.i5x.  and  though  a  Prohibition  m' as  there  granted,  yet  he 
N^Vluw.**  f^'^  Confultation  was  afterwards  awarded.  And  as 
342  *  '  Authorities  for  him  he  cited  Man's  Cafe,  Moore  907. 
? Mod.  as.  ^Cro.  228.  tlilh  il  Car.  i.  B  R.  AJln  v,  Wejion. 
^t^ll  //oJ.  181.  %  Roll.  834.  and  Hill  v.  Gord  in  Communi 
%  Jon.  1I3.  Banco,  1672*    Where  the  marriage  of  a  Maii  with  the 

Sifter  of  his  firft  Wife,  was  not  judged  illegal,  leport- 
ed  now  by  Vaughan,  Twyfden^  Juftice,  cited  AllingtcnCs 
Cafe,  wherein  it  was  refolved.  That  t ho*  the  nephew 
cannot  marry  the  Aunt,  yet  the  Uncle  may  marry  the 

Niece  ; 
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Niece;  becaufe  in  the  (irft  Cafe  the  Wife  was  faperior  to 
her  Hufband  in  Point  of  Parentage,  and  therefore  the 
marriage  incongruous.  But  in  the  latter  Cafe  the  Unc]6 
is  fup^ior  to  the  Niece  as  well  in  Point  of  Parentage  as 
10  Point  of*  Matrimonial  Government.  But  the  Court  *  P.  255 
being  unwilling  to  grant  a  Confoltation  upon  Motion, 
ordered  the  Plaintiff  fhould  declare,  fo  that  the  Matter  , 

ihould  come  judicially  before  them.  Accordingly  it 
was  done,  anid  the  Cafe  was  argued  again  much  to  the 
fame  Purpofe.as  before  for  the  Confultation  :  And  on 
the  other  Side  by  fVallopy  Who  much  enforced  the  Cafe 
of  AUington^  and  cit<'d  Grotius  de  jure  belli^  lib.  a.  cap.  Vid.  Cod.  • 
5.  Se^.  12.  and  Seld.  Ux.  Hebraicuy  594.  and  that  the  ^'^"'''^•^, 
Reafon  why  a  Marriage  between  the  Nephew  and  the  ^  *^ 
Aunt  IS  void,  was  for  the  Con  trad  i£lion,  and  becaufe 
the  Wife  ought  to  be  in  Subjection  to  her  Huibandin 
Point  of  Marriage,  and  yet  in  Point  of  Parentage 
would  be  fuperior  to  her  own  Hufl>and  ;  and  he  faid. 
Marriages  are  not  a  Moral  Law,  but  admitted  by 
Chriftians  by  Eccleliaftical  Authority,  and  therefore 
the  Romijh  Do6lors  hold,  that  as  it  was  inf^ituted  by 
the  Authority  of  the  Church,  it  may  be  diffolved  by 
the  fame  Authority  :  And  *till  Marriage  became  a  Sa- 
crament they  held  it  difTolveable  for  many  more  Caufes 
than  they  have  done  fince'they  have  brought  it  to  be  a 
Sacrament,  and  therefore  it  ftands  upon  the  fame  Rea- 
fon it  did  before  ;  and  not  being  in  this  dire6lly  pro- 
hibited by  the  Levitical  Law,  though  another  Cafe  of 
the  fame  Propinquity  be  forbidden,  fciL  tke  Nephew 
and  the  Aunt,  yet  this  Marriage  between  the  UikIc  and 
the  Niece  ought  not  to  be  prohibited,  becaufe  it  is  not 
of  the  fame  Contradiction  and  Abfurd^ty.  'Twas  ad- 
journed,  but  afterwards  (as  I  heard)  a  Confultation  was 
granted. 

[See  %  Jon-  118.  That  the  Prohibition  was  for  inar* 
rying  his  Wife's  Sifter's  Daughter;  aW  Raym.  464. 
fays,  'twas  his  Sifter's  Daughter.  But  Leviuz  fupra 
fays,  'twas  /A«  Daughter  of  his  firft  Wife.  Ergo 
quaere,  &  vide  Nelfon's  Lutw.  34Z.  3  Keb»  620^  & 
660.] 
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DEATH  of  the  plaintiff  abates  not  an  appeal  fn  the  fpiritual 
court.  Page  6 

Death  of  one  plaintiff  abates  the  writ  in  all  cafes  at  common  Jaw, 
^     bih  ^death  o\  one  defendant  in  trefpafs  does  not,  82 

One  fued  as  executor  pleads  after  miparlance,  that  he  is  admi- 
niftrator,  and  traveries  that  he  is  executor  or  adminiftered  as 
executor,  it  is  ill,  becaufe  it  is  only  in  abatement,  and  not 
pleadable  after  imparlance,  190 

Scir*  Fac*  againft  an  adminidrator  tefted  12  Feb.  Defendant  de- 
mands oyer  of  the  adminiftration,  which  is  tefked  26  Martii 
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parlance, which  though  not  pleadable  after  general  imparlance, 
yet  the  court  ex  officio  abated  the  writ  upon  a  demurrer.      197 
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A  receiver,  and  not  faid  by  whofe  hands,  and  where  it  ought  to 
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Adion:  in  General. 

Debt,  and  demands  lefs  than  is  due,  ill,  4 
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And  fee  title  fTORDS. 

Adjournment. 

O  the  term,  &r.    See  178 

Adminiftrator. 

Duranii  mbmi  auu€  foes  a  /cir'  fa^  after  the  in&nt  is  of  age« 

37 
Adminiftration  granted  to  the  next  of  Idn,  where  there  was  a 

reiiduary  le^tee,  revoked,  55 

Several  adminiftrations,  where  thedeoeafed  had  goods  in  feveral 

provinces  or  feveral  kingdoms^  86 
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.    adminiftration  afterwards  revoked,  90 
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Admiralty. 

Goods  taken  by  pirates  condemned  by  the  admiral^  of  Sc^^ond 
b-oi'ght  into  Englttndy  fuit  for  them  in  the  admtrjlty  hef<  is 
nut  within  the  itatutes  of  R,  2.  and  //.  4>  ^S 

An 
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An  officer  jufttfying  bv  warrant  of  the  court  (thqugli  not  (hewing 
the  cauie  to  be  or  the  admirtl's  jurifdi^ton)  is  good,  ijf 

Award, 

That  one  ihall  pay  the  expences  of  (he  fuit,  and  the  other  pay 
him  lo/.  and  diateach  ihall  give  general  releafes,  ^.  if  gpo^^ 

i 

That  one  ihall  be  bound  with  fureties,  good  as  to  the  party,  and 
void  as  to  finding  fureties^  6 

Award  delivered  to  the  party  at  another  day  and  place  (han  the 
fubiniflion  diredt^  good,  if  the  panics  receive  it,  68 

To  pay  lo/.  out  of  the  goods  of  J.  S,  and  it  does  not  appear  that 
be  is  bii  executor,  Csfr.  is  ill,  235 

Appeal. 

Appellant's  death  does  not  abate  an  appeal  in  the  fpi ritual  court, 

6 

Appearance. 

By  two  or  three  of  the  inVabuam»  of  the  cQunty  Qr'h)indred,  for 
themielves  and  the  reft  of  the  inhabitants,  1 1  i 

Apportionment, 

Pebt  againft  aflignee  of  the  land,  where  a  moiety  of  th^  land  is 
demilied  for  the  moiety  of  the  Rent,  i  z  i 

Where  the  leflbr  may  re- have  pyt  of  the  land,  and  yet  have  the 
whole  Rent  without  apportionment,  1^0 

Aflignee. 

Debt  for  the  moiety  of  the  rent  againft  .aflignee  of  the  moiety  of 
the  land  for  the  whole  term,  23 1 

Aflize. 

Arraigned  and  day  given  to  plead,  and  then  pleads  in  abatement, 

id9 
The  writ  returnable  coram  nobis  a^d  Wifiwwnaft  ibid. 

Recovery  of  damages  for  dillurbance  of  an  oiiice  does  not  give 

feifin  fo  as  to  have  an  aiTize  of  the  pfhce,  ibid 

An  al&ze  taken  by  default,  and  tried  sfrerwards,  the  defendant 

cannot  challenge  nor  plead^  but  only  give  evidence,  lao 

AiTumpfit. 

In  confideration  of  forbearance  of  a  fuit  for  a  legacy  s^inft  an 
executor  without  fa)riflg  he  had  affets,  3 

In  confideration  a  bailiff  would  permit  his  prifoner  to  be  three 
nights  at  the  houfe  ofJ.S.  ij 

Bailiff 
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BaiJiff  of  a  manor  promifes  his  maftcr's  creditor  Id  ps^  lum  ott. 
of  die  manor  if  be  woold  forbear  hb  maftcr  ibr  a  mooch,    ao 

Mtttnai  pvomifes,  that  one  Hiall  boild  the  other  a  hoafe,  and 
chat  the  oiber  would  pav  him  40/.  for  the  buildii^y  tf  ^ 
makes  fucfa  a  condition,  then  the  boilding  moft  be  averred  ,25* 

AffumfJUm  that  if  the  platntiff  fhould  oonvej  to  deteodancall  his 
eftate  in  fuch  land  in  fnch  manner  as  the  defendant  Ihould  re- 
qaeft,  to  poy  him  46/.  and  fays  he  was  always  ready  to  convey,  • 
but  the  defendant  never  requefted  him ;  defendant  pleads  he  had 
^ate;  it  is  ill,  fer  he  ony  have  a  right  to  release,  33 

Exomravu  ought  to  be  pleaded,  and  not  given  in  evidence,     81 

In  cbnfideration,  that  the  ordinary  would  abfolte  the  plainciflPs 
mochet  being  excommunicate,  t  m 

jfffumffii  lor  an  agreement  between  them  is  too  general,  and  til, 

JfiJeb.  affum,  for  a  premium  on  a  policy  of  afiurancc,  or  fwQfalan^^ 

is  good,  ijj 

If  lies  tor  money  due  for  fcavage  by  c\i&om  fans  fpedal  prondfe, 

C)nfideration  that  he  will  beat  a  inan,  C^r.  is  void,  ^id, 

ConHderation  to  forbear  to  arreft  qutnoam  ^  Z>.  omitting 

his  chriftian  name,  not  good,  i^ 

O)nfideration'that  the  plaintiiF  would/at  the  defendant's  requeft, 
procure  himfelf,  the  pla(ntift,  to  be  qiade  a  knight,  good 
without  rtqueft  ^  for  that  it  is  fuppofed  to  be  made  at  the  time 
of  the  promife,  loS 

Jfiumpfii  by  the  daughter,  on  a  jJttmife  to  the  father  bj  the  fot^ 
to  pay  100/.  to  the  daughter,  210 
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corporation,  ^  25a 
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vidi  z$,  210 

Avowry. 

For  part  of  the  rent  arrear,  26 

I^efendant  pl«ads  property  in  another,  he  need  not  avow  to  have 

a  return,  99 
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Bank  le  Roy. 

Aftions  there  are  not  computed  from  the  commencement  of  the 
tetm,  but  from  the  filing  of  the  bill,  *      t79 


(    a<i    ) 

1 

Averment. 
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Debt  againft  them  as  executors,  faying,  ^  ^joafitd^  He.  is  ill^  for 
ihe  cannot  wafle,  1 45 

Feme  tenant  for  life,  remainder  to  the  fon  in  tail,  remainder  to 
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viving  fhall  be  charged  for  the  damages  recovered  againft  them, 
but  not  for  the  cofts,  161 

A  licence  to  the  huiband  to  enter  with  his  wife  pleaded :  replica- 
tion, that  be  did  not  licenfe  the  hufband  and  wi^  to  enter,  is 
ill ,  194 

Bar 

In  conulance  by  a  bailiflT,  it  is  no  bar  in  another  conufance  for 
the  fame  matter,  if  it  be  not  averred,  that  the  firft  cpnufance 
was  made  by  confent  of  the  mafter,  210 

Bar  for  want  of  averment  of  a  life  is  not  good  in  another  action, 
where  the  life  is  averred,  ibid* 

See  alfi  BAIL. 

Battery. 

Battery  laid  by  yWftfm,  fcff.  206 

AiFault  only  proved,  .the  plaintift  ihall  have  no  more  ooft»  than 
damages,  102 

Bail. 

Plaintiff  takes  one  of  the  bail  in  execution^  ^.  if  he  thereby 
difcharges  the  other,  '  195 

Heirs  or  executors  fu^  in  inferior  court,  the  action  is  removed 
to  a  fuperior :  bail  ihall  be  found  there  if  found  below,      204 

Bail  cannot  plead  lefs  paid  in  fatisfadion  of  a  judgment  to  the 
plainiiff  than  tfie  fum  was,  212 

.       .  Baiiit' 


(    *6a    ) 


Bailiff  SpeciaL 

Noc  within  the  ftatutc  27  £/eb.  for  airdb  made  without  tdkin^ 
the  oaths,  appoiiKed  by  the  ftafy-e,  151 

BISHOPS,  fee  tkie  EFES^JE. 

Bofcmgh*En^fi(h. 

Grant  to  one  and  his  heirs  lor  three  lives,  the  joooger  (bo  ihal! 

be  heir,  138 

Otherwife  of  a  rent  granted  oot  of  gavelkind  hmds,  which  ihkil 

go  CO  all  as  the  iaivAs  ibouldy  87 

« 

Breach. 

In  affkmpjft  to  fave  one  harmlefs  touching  the  pofTeffion  hf  lands, 
breach  ailigned,  that  a  (Iranger  recovered  againft  him  noc 
ihewLog  by  what  title,  194 

See  COFENANf. 

Bridges 

In  indidments  for  not  repairing  them,  it  is  not  fufficient  t« 
plead  Noi  Guilty^  but  he  ought  to  ihew  who  ought  to  repair 
them,  1 12 

Bull  of  the  Pope. 

Is  pleadable  as  inducement,  notwith(lan<.ing  the  Statute  of  28  H* 
8.  ch,  r6.  though  it  is  not  pleadable  as  the  principal  Matter  of 
the  Bar,  '      ,  251 

BT'LAWS,  fee  ASSUMPSIT,  25* 


« 

Caution. 

Obligation  taken  for  caution  ^»  in  whofe  name,      P^e  36,  i6j 

Certainty  and  Uncertainty* 

Debt  for  tythes  in  D.  ^  S.  not  laying  how  aiuch  in  D»  and  how 

much  in  S.  2 

Trover  ^#  viginti  menfurisy  1 1 

De  dwhos   alois  nodh^  &f  alit$  pa^vis  teniolis,  8$ 

Di  AmpulHsy  Angliie  Bottles,  (not  faying  how  many)  CfT  defua- 

dam  p^rcella  iintti,  1 76 

Di  Jti/inimenio  FerrfOj  Anglia  2  K^ngCf  177* 

Prefcnpcion  pro  quHm/dam  TtntntHfw  Msmmi  in  D.  to  have  the 

iiolepafture,  ill  t 

Art 
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/Vff  pdhtfiam  M/trteriiin  D,  and  they  may  be  fcYeral^  17! 

Trefpafs  for  taking  a  Parcel  of  Yarn,  ill,  195 

Certiorari. 

^.  If  it  lies  upon  Error  to  Chefttr  on  Diminution  alledged  where 
the  iiill  KecQrd  is  certified  before^  fee  86  2o6» 

Chancery. 

The  making  a  Chancellor  does  not  ered  a  Court  of  Chancery,  24 
Chancery  relieves  a  purchafer  of  a  term  on  which  he  Duilds 

Houfes,  a^ainft  an  old  dormant  Title,  152 

General  chanties  ought  to  be  fettled  here  on  information  by  the 

King,  and  not  by  Comniiliioners  for  Charitable  Ufti »  167 

Charitable  Ufcs. 

General  Chanties  may  not  be  fettled  by  Commifiioners  for  Cha- 
ritable ufes  ;  but  in  Chancery,  on  information  by  the  King, 

\6j 
Chimne^'Mwey^  i8#. 

CHURCH,  vide  ESGLISE. 

Cinque   Potts. 

Return  on  a  Certiorari  quod  breve  Damini  R^gis  mn  currit,  and  a^ 
[  Order  by  them  to  raife  taxes,  ill,  ^  ^ 

Common. 

Prefcription  for  fola  paftura  not  faying  Levant  and  Couchant, 

2 

;^     Licence  to  take  Common  without  Deed,  when  good  or  not,    ib/d, 

^^^^-C^mnion  cannot  be  taken  by  cattle  of  a  Aranger,  hut  fola/ajiura 

may,  _  .  Hid, 

Where  Common  is  alienable  or  not,  67 

Prefcription  to  drive  thp  Common,  he  may  juftify  impounding 

.   without  prefcription,  87 

Prefcription  by  a  Mayor  and  Commonalty  for  Common  in  grofs  in 

to  be  laid  by  way  of  cuftom,  246 

A  ftran^er  puts  his  beads  into  the  Common,   a' Commoner  ntay 

diftremthem,  252 

But  if  he  brings  an  adlion,  he  muft  Hiew  damages,  ibid^ 

Common  R/tcoverj,  fee  Recovery, 

Condition. 

To  redeem  mortgages,  oblijgation  to  perform  i^venants,  condi- 
tions, i^c,  non-payment  is  a  breach  of  a  condition  to  redeem, 

116 
Oevife 
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Devife  to  one  in  Tail,  on  condition  he  fhaU  not  marry  wkhoiu 
che  aflenc  of  fuch  persons,  reiuainJer  over;  it  is  no  condictoa, 
but  a  condliional  iimitacion,  ^  21 

An  infant  purctiafer  bound  by  a  condition  in  a  Deed  without  no- 
ucof  the  cundirion,  iW. 

Pro,  when  it  makes  a  Condition,  22 

CQnJiderution  of  Ajjumpfit^  fee  AJfumffit' 

Of  Ufis,  fee  Ufts. 

Contingent  Eftates. 

A  contingent  Eflare  may  be  fupported  by  a  Right  of  eniiy,  iho' 
not  by  r'^^ht  of  a£lion,  .  35 

Hufband  and  Wife  tenants  for  life,  a  remainder  to  their  firft  foo, 
they  rxcept  ^  fine  in  fee  before  iifuc  born,  the  contingency  i$ 
dellroyedt  af^d  not  prefer ved  by  the  pollibility  ihe  has  to  wave 
the  iee  if  ilie  furviVes,  39 

A  contii.^tnt  rewiaioder  deftroyed  by  defcent  of  the  rcvcrfion,    * 

20Z 

An  executory  devife  is  not  deftroyed  by  a  defcent  of  the  rever- 
iion^  ibid. 

Coroners. 

Inqueft  found  that  J/iJ.  Emergie  ft^  quaflied  j  and  a<»mmi(!ioa 
to  the  Jul^ices  ot  Allize  or  qf  the  Peace  to  make  a  better  en- 
quiry. :  And  when  a  Coroner's  Inc^uell  is  traverfable  or  not, 
lee  .      141  y  152 

Corporation. 

A  member  releafes  to  a  Corporation  ail  demands  on  them  by 
rcafon  of  an  order  made  by  them,  with  intent  to  be  made  a 
W  j  rnef  s  for  the  Corporation,  2 j6 

Every  member  may.prefcribe  in  right'of  the  Corporation,     253 

Cofts. 

Paid  by  the  Solicitor  or  Attorney  in  Ejedlment  for  infuffidency 
of  the  Ifcifor,  66 

A  caufe  Ttjmoved  from  inferior. to  a  fupcrior  court  ihall  pay  cofts 
and  d.muges  notwithllandingthe  new  Satme,  124 

Executor  ihall  not  pay  cofts  in  a  fuit  on  account  to  himfelf,    165 

J  lift  ideation  in  t re f pals  for  a  way  :  Replication  extra  Fiam^  and 
Iftue  thereon,  no  more  cofts  than  damages  iince  the  Statute 
Car.  2  234 

Cafe  againft  a  Mayor  for  refufing  a  vote  at  the  eledtion  of  a  new 
Mayor,  the  plaintiff  non-fuited  ihall  not  pay  double  cofti,  on 
1  Jac,  I.  250 

Covenai.t 
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Covenant*  ^ 

To  pay  fo  much  per  hogihead,  breach  afligned  in  three  hogfheads 

and  one  barrel y  124 

Leflbr  after  aifignment  of  the  rcverfion,  rclegfes  the  Covenants 

before  any  breach,  and  well,  206,  207 

Covenant  on  fale  of  Fce-fimple  with  the  Feoffee,  his  heirs  and 

aflignees,  the  executor  brings  the  Action,  '  26 

Covenant  by  litle  againfl  A,  the  title  is  afterwards  altered  by  a£t 

of  Parliament,  ibid. 

Covenant  for  Enjoyment  of  land,  and   breach  ailigned,  that  a 

'  Granger  entered  Dy  title  elder  than  the  Covenant,  aiid  fhews 

nqt  from  whom  the  title  is  derived,  37 

Covenant  to  pay  al^  taxes,  ^.  To  what  taxes  it  extends.  68 
Covenant  on  a  leafe  by  a  Bishop  /hall  not  bind  the  fucceffor,  if 

the  fame  Coyenants  were  not  in  former  leafes,  ibid. 

Covenant  with  the  leflor  and  his  executors  to  repair;  an  aiHgnee 

of  a  reverfion  may  fue  thereupon,  92,  fee  118 

•     . 

•   Countermand. 

A  Feme  fole  enfeoffs  a  man,  and  bids  him  to  enter  and  take  pof- 
fe(1ion,  and  they  intermarry  before  entry,  or  livery,  and  af- 
terwards he  enters,  'tis  goad,and  the  marriage  no  countermand 
of  the  authority,  ^w.  34 

Counties  Palatine^  vide  Pdatine. 

Courts  Ecclejiajlicalf.  vid?    Ecclefiafiical  Courts, 

Cuftom. 

To  repair  a  Chapel,  and  therefore  difcharged  from  repairing  the 

Pariih-Church,  102,   186 

Cudom,  if  all  farmers  /hall  find  cakes  and  ale  at  perambulation <, 

not  triable  jn  thefpiricual  court,  164 

Cuffom  in  farmers  all  one  with  occupiers,  163,  1,64 

Cuftom  touching  an  ecclefiaftical  matter  triable  at  common  law, 

and  not  in ecclefiallical  courts,  '87    , 

Cuftom  for  churchwardens  to  difpofe  of  feats  in  a  church  difal- 

lowed,  and  prohibition  denied,  241 

Cuftom  for  all  frceholdets  and  inhabitants  of  a  Corporation  good, 

but  for  all  inhabitants  il),  ^53 

D. 

Debt. 

And  demand  lefs  than  due,  is  ill,  4 

For  rent  againft  the  executors  in  the  DeBet^  fcfc.  80 

^Declares  in  covenant,  and  demands  lefs  than  due,  good,   ,     5^7 

Declaration. 


(   a66   ) 

r 

Declaration, 

In  B.  X.  refcrt  to  the  filing  of  the  bail;  and  not  the  firft  day  of 
the  Term,  13 

On  an  Indenture  by  7eftatum  txiJUt^  75 

That  Damims  Rex  vemt  coram  Domino  Rege^  ill  ;  it  ought  to  be 
Atiorri  DomC  Rggit  Vfnit^  ^c,  ,        81 

S^uodcum  irf  cafe  tor  Words,  gfod,  in  trcfpafs,  ill,  193 

So  in  battery,  vA 

Deedf^  fee  Faitt. 

Demurr^. 

Ill,  and  arepleader  denied,  2421 

Departure. 

Obligation  with  condition  to  account.  Plea,  he  had  accounred  ; 
replication,  a  receipt  of  fuch  a  fuin  for  which  he  had  not  ac- 
counted i  rejoinder,  that  he  was  robbed  thereof,  and  in  hu 
account  gave  notice  of  it  5  no  departure  ;  for  that  was  an  ac 
count  of  It,  5 

Condition  to  return  all  efFe£ts  s  plea,  that  he  had  returned  them  1 
replication,  that  he  had  no  order  to  do  it,  is  no  departure,  67 

Dcvife. 

To  one  in  tail,  on  condition,  that  fhe  ihall  not  marry  without 

confent  of  J,     Remainder  to   B,     She  marries  without  yfs 

confent ;  this  is  no  idevife  upon  condition,  but  a  conditional 

limitation,  '  21 

Devife  to  A^  for  life,  remainder,  to  his  iiTue,  with  power  to  make 

a  jointure  is  a  tail,  -  j8 

Devife  of  all  his  tenant  right  intereft  ;  ^.    If  fee  or  for  hfe 

paffes,  91 

To  his  wife  for  life,  and  that  fhe  may  difpofc  to  which  of  hb 

children  fhe  pleafes  i  §^^  If  ihe  may  difpofe  in  fee  or  for  life 

only,  .  •  104 

A.  has  three  daughters,  and  devifes  his  land  to  his  wife  till  his 

-  •    heir  comes  of  twenty -one,  paying  fo  much  to  his  heir,  and  to 

much  to  his  two  other  daughters,  the  eldeft  daughter  ihall 

have  the  land,  as  heir,  16a 

'    Deviie  of  lands  to  a  man  during  his  exile,  he  having  left  his 

country  on  difpleafure  of  the  State  againft  him,  but  was  not 

banilhed  %  good  till  he  returns,     ,  i^r 

Devife  to  three  fons  of  feveral  parcels  of  land,  and  if  any  of  them 

dies,  his  part  to  go  to  the  others,  the  reverfion  defcends  on  the 

eldefl;  it  deflroys.the  contingent  remainder;  but  it  ihall  be 

good  by  executory  devife,  20A 

Dcviic 


(    *67    ) 

Devife  to  a  ftranger  tfter  tbe  death  of  hit  wife,  is  no  devife  tm 
the  wife  by  in]plication»  S^u,  107 

To  the  heir  of  R.  D.  now  living,  the  fon  takes  ts  heir  in  the 
•£ither*s  life,  being  fpecially  deligned,  211 

To  Roberty  his  fon,  and  he  is  not  his  Ion,  but  grandfon,  Roitri^ 
the  fon,  dying  in  the  life  of  the  Either,  who  afterwards  re«« 
publiHies  the  will,  aaj 

Devife  of  100/.  to  be  paid  out  of  land  of  10/.  a  year,  and  de- 
vifes  the  land  to  another,  not  faying  on  payment  of  the  100/. 
yet  the  devife  gives  a  fee,  149 

Difcontinuance. 

The*  Court  would  not  permit  a  man  to  difconrinue  in  debt,  on 
Qfbltgation  to  perform  covenants,  becaufe  he  may  have  cove- 
nant, 1 1 8 

6ut  afterward  the  contrary  was  done,  1 24 

Feme  tenant  for  life,  reverfion  to  her  fon  in  tail,  reverfion  to 
the  huiband  for  life,  they  levy  a  fine  upon  Concejfit  &  $otum  V 
^cquid  habent  ;  ^.  if  therebv  the  tail  be  di(cuntinued,  1 54 

Difcontinuances  after  argument,  ISc.  166,  209 

Diflrefs. 

» 

Commoner  may  diflrain  the  cattle  of  a  Stiranger  on  the  land  ; 
biu  in  A^^-wry  he  ought  to  (hew  damage  to  his  Common,  252 

Double  Plea- 

That  two  of  the  plaintiffs  are  dead  is  not  double^  though  the 
death  ^  one  will  abate  the  writ,  8a 

Dutchy. 

Oi  Unua/itr  at  Wtfimnfiir ;  @u.  If  it  can  hold  Plea  by 
Etkghjh  bill  of  a  thing  done  in  the  county  of  Lamcafitr^  and 
how  they  hold  plea  by  Englijh  bill  at  Wt^mnfitr^  24 

Ecclefiaftical  Courts* 

Indudion  not  triable  there,  but  inflitution  is^  12  j 

Suit  there  ^0  ramnabili  p»te  bonorum^  i  a8 

They  appoint  guardians   of  in^nts,  who  have  only  perfonal 

eflate,  162,  217 

Cuftoni  to  repair  is  not  triable  there,  though  it  concerns  an  ec- 

cleiiaftical  matter,  187 

No  furvivor  between  joint  Legatees  by  their  law;  but  they 

were  prohibited,  ao^ 

Suit 
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Suit  there  &r  keeping  a  fchool  without  licence  d[  the  at^uaaj^ 

'  ^  221 

What  Canoni  are  of  force  in  England :  They  may  hold  plea  of 
a  miner  prohibited  by  a  Penal  Statute^  if  they  do  not  proceed^ 
for  the  pcnnlty,  '  ihuL 

The  defendant  compelled  to  anfwer  upon  oath  diere^  247 

Seealfo  Pto^bition. 

Ejedment 

And  declares  on  a  leafe  for  five  years,  where  the  leflbr  had  only 
a  term  for  yean,  140 

Eledion. 

Grant  of  twenty  thebeft  trees  in  his  wood,  to  be  tabsn  in  three 
years,  the  grantor  cannot  cut  any  in' the  mean  time,  at  leaft  not 
till  requeft  made  to  the  grantee  to  make  eledion,     54,  or  14A 

Error. 

The  Ktng^  Bench  ought  to  give,  the  fame  judgment  as  the  infe- 
rior court  ought,  but  jf  they  revcrfe  tlic  judgment  for  mif- 
pleading,  they  cannot  award  a  repleader,  la 

Error  was  afliened  in  the  Exchequer  Chamber  i  they  cannot  try  it, 
and  affirm  the  judgment,  3S 

No  advantage  to  foe  taken  of  ftn  error  by  pfea  for  variance  of  the 
perfon,  or  of  lodgment  or  execution.  But  the  whole  advan- 
tage  muft  be  by  writ  of  error,  8a,  161 

Scire  for  Sciri  is  error,  83 

So  omitting  ad  veriiai.  dicend*  in  the  fWearing  of  the  jury,    iM- 
Error  \in  Parliament  not  determined  by  a  prorogation,  93 

Efcape. 

A  prifoner  cfcaping  in  time  of  a  former  gaoler  returns  to  pri/bo, 
and  efcapes  again  in  time  of  the  new  gaoler,  the  plaintif  may 
charge  either  of  the  gaolers,  132 

Church. 

Cudom  for  the  churchwarden  to  difpofe  of  the  feats  of  a  churdi 
excluiive  of  the  ordinary,  difallowed,  and  prohibition  denied, 

241 

Reparation  of  churches,  186 

Eftate- 

Feme,  tcnantibr  life,  remainder  to  the  fon  in  tail,  remainder  to 
the  hufband  for  life  ;  hufband  and  wife  levy  a  fine  upon  CWk 
cejit,  and  give  and  grant  I9tum  W  qutcquid  habemi.    ^.  If 

the 
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the  •ftatesof  bufband  and  wife  pafs  conjun^im  or  divifimy  ^nd 
di(lin€t,  154 

Covenant  to  ftand  feifed  to  the  ufe  of  hiinfelf  for  life,  remain- 
4er  to  his  firfl,  fecond,  third  and  fourth  fon»  and  ail  others 
hisiieirs,  i^.  if  this  bean  eftate  for  life  onl/^  or  a  tail  in  the 
covenantor,  aaj 

Bi(hop# 

^u.  If  a  biHiop  may  take  an  obligation  for  caution  in  his  own 
name,  or  in  his  chancellor's  name,  'or  if  in  the  King's  name, 

Where  a  bifhop  may  grant  new  ofHces  for  two  or  three  lives, 

136 

Thejr  grant  offices  as  owners,  not  by  prefcription,  139 

A  new  bifhoprick  ere€led  out  of  an  old  one,  the  privileges  of 
the  old  pafs  to  the  new,  itiJ. 

The  archbifhop  fedi  *vacante  o^  Gloucefier  admits  and  inftitutes  a 

"parfon,  who  is   not  induced  till  attera  new  bifliop  of  Glou- 

r^^r  made,  the  indudtion  is  void,  jc^9 

Evidence 

Recital  in  a  patent  of  a  former  patent  is  no  evidence  that  there 

former  patent,  without  producing  it,  108 

Infancy  given  in  evidence  on  Non  Ajfumpfit^  144 

See  7eftimQniit, 

Exception. 

Bill  of  ejcception  on  a  trial  at  bar  in  «he  King*s  Btnch  moved  in 
arreft  of  judgment ;  Set.  Fac.  ad  cognofcend.  Sigill^  where  it 
lies  or  not,  Note^  all  the  judges  but  one  refuted  to  (ign  the 
bill ;  alfo  the  bill  is  not  entered  on  the  record,  238 

Executors. 

Covenant  with  Feoffee,  his  heirs  and  afligns,  the  Feoffee  is 
evided,  his  executof  brings  covenant,  and  well;  for  the 
Feoffee  himfelf  being  evided,  he  cannot  have  aa  heir  or  aflig- 
nee  of  the  land,  26 

They  ihall  not  be  allowed  payment  of  intereft  incurred  in  their 
own  time  without  averment,  that  they  had  not  alTets  to  pay 
the  principal  at  the  time  it  became  due,  40 

JTwo  are  bound  jointly  and  ieverally,  obligee  makes  one  of  them 
his'  executors,  who  fues  the  other,  73 

Debt  for  rent  againft  an  executor  ought  to  be  brought  where  the 
land  lies  ;  becaufe  he  is  charged  as  affignee,  bo 

Ab  executor  wades  and  dies,  leaving  alTets ;  yet  his  executor  fha  II 
floc  be  charged,  no 

But 


i3 
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But  lee  tfcc  contrary,  1 3 j 

An  executor  promiies  in  coniidenrtion  the  pklntiffhad  «t  his  re- 
queft  accounted  witb  him,  ihal)  be  charged  dt  hm$  frm^iU^ 
as  if  he  had  prnmiied  in  confideration  of 'forbearance,         las 

Debt  againft  a  huflnnd  and  wife,  eaeciuors,  laying,  they  had 
wafted,  is  ill ;  for  a  wife  cannot  wafte ;  and  an  executor  Aiall 
not  be  chal'ged  in  Devaftamt  in  debt  an  obligation,    1459  209 

Debt  againft  -  huiband  and  wife,  executors,  and  jodgmenr,  the 
wife  furviYes,  ihe  fhall  be  charged  for  the  delx  and  damages, 
but  not  the  cofts,  1 6t 

Executors  ihall  not  pay  cofts  in  adions  of  account  with  them- 
felves,  1 6$ 

A  ^ci,  Fac.  and  Devafiink  by  executors,  they  compound  an  ac- 
tion of  Trover  for  the  teftator*s  goods,  'tis  q  Droaflavii^    1 89 

Executor  after  imparlance  pleads  he  \%  adminiftrator,  and  tra- 
verfes  his  being  executor ;  it  is  ill,  being  in  abatement,  and 
after  imparlance,  1 90 

Two  are  executors  ;  the  one  within  age,  he  of  full  age  proves 
the  will,  and  adminifters  daring  the  minority  of  his 
cutor. 


Expofition  of  Words. 

Modo  li  Forma  t  ^ 

Suod  cum^  toS 

encc  and  Thence,  ^  24* 

Or  taken  for  y^w</,  ^  i^y 

See  there  a  fetclement  for  life  ;  and  if  none  of  his  brothers  or 
their  children  are  in  life,  then  immediately,  or  after  a  term  of 
21  years,  the  land  fhall  remain  to  another  ;  all' the  brothers 
but  one  are  dead  without  lifue,  the  land  fhafi  not  remain,  tbo* 
the  term  be  expired  ;  for  Or  ihall  be  takeh  for  And  all  the 
brothers  being  dead,  as  well  at  the  term  expired,  and  ffaall 
not  be  taken  disjondively,  iSid. 

F. 

# 

Deeds. 

A.  and  B.  feal  an  obligation,  and  afterwards,  by  confent  of  all 
parties,  the  name  of  C,  is  added,  and  he  alfo  feats  ;  it  is  good 
againft  all;  jf 

Charterparty  not  being  between  parties^ «  ftranger  may  be  bound, 
or  take  by  it>  be  it  indented  or  not,  74 

Fines. 

Several  ways  of  pleading  Fines^  jt 

LeiTes  for  99  years,  if  he  fo  long  live,  he  in  reverfioft  fluH  have 

6ve 


(      27"      ) 

Ave  years  for  ayoldingtfae  6ne  after  the  tenant's  death,  as  if  he 

were  tenant  for  life,  $z 

Tenant  in  rail  covenants  to  ftand  feifed  to  ^he  ufe  of  himfelf  for 

99  years,  if  he  fo   long  live,  remainder  over  to  B,  and  then 

levies  a  fine ;  ^.  What  operation  the  fine  ihall  have  as  to  the 

remainder  to -fi.  ^  .84 

One  of  the  cognizors  dies  before  the  King's  (31  ver  paid,  i zj 

Feme  tenant   for   life,  remainder  to  her  hufband  for  life ;  the 

hufband  and  wife  levy  a  fine  upon  ConceJ/tt^  and  grant  tdtum 

&f  quicquid  habint  ;  ^,  If  their  eftaces  Ihall  pals  conjunSim 

or  divifim?  154 

Forfeitures. 

Gostler  for  life  commits  a  forfeiture  of  his  office,  he  in  reveriion 
ftiall  have  the  advantage  of  it,        .  71 

Edates  tall  by  v^^hat  words  forfeited  by  ad  of  Parliament,      169 
Inflantnneoui  Seifin  not  forfeited  by  treaibn,  170 

Tenant  for  life  levies  a  fine  10  him  in  remainder  for  life  i  this  is 
a  forfeiture  of  both  their  eltates,  202 

Forgery, 

Indidtment,  ^odH.  fuper  Caput  Juumproprium  forged  a  Deed, 

121 

Indictment  of  trefpafs,  forgery  and  publication  of  a  Deed,  the 
juTy  find  him  guilty  or  the  trefpafs  and  forgery  aforefaid  : 
^M.  If  the  trdpafs  mchides  the  publication  which  is  omitted 
luthcVerdi^  ,  .  221 

Fraudulent  Conveyances. 

The  wife  joins  with  her  hufband  in  aliening  her  jointure,  and 

the  fame  day  wichouc  articles   has  another  jointure  made  in 

^  lieu  of  the  former  ;  ir  is  not  void  agamfl  a  purchalTer,  70 

Covenant,  in  confideraTion  of  marriage  of  his  eldefl  fon,  to 
(land  feifed  to  the  ufe  of  him  in  tail,  remainder  to  the  fccond 
fon  in  tail  j  the  Confideration  extends  to  both  againfl  a  pur- 
chafer,  who  had  notice  and  fecurity  againft  the  fettlement, 

An  infant,  in  confideration  of  his  marriage,  promifes  to  make  a 
fertlement  when  he  comes  of  age,  and  does  fo  accordingly  ; 
this  is  not  void  againft  a  purchaler,  who  had  notice  and  lecu- 
rity  againft  it,  ,  j^ 

Every  voluntary  conveyance  \%  prima  /tff/#  intended  void. 

And  fee  there  what  are  badges  of  fraud. 
A  man  promifes  his  wife,  that  if  fhe  vvould  join  in  a  fale  of  his 

^  lands 
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f 

lands  to  ^ive  a  bond  of  1400/.  to-  her  ufe  ;  this  bood  is  not 
void  agamft  his  creditors,  147 

G. 

Wager  of  Law. 

Lies  not  in  debt  fot  fcavage  due  by  cuftom  in  Lctutm^  confirmed 

by  Statute,  •  106 

•  Yet  it  lies  in  debt  for  an   amercement  due  by  cuftoai,  and  io 

debt  on  an  aflignment  by  commiilloners  of  bankrupt,        ibid. 

Gaming. 

Covenant  to  run  a  faorfe-race  for  100/.  on  the  ift  of  June^  and 
for  another  loc^  on  the  lil  o^  November^  is  void  in  the  whole, 
being  all  but  one  agreement,  and  nude  all  atone  time,      94 

Gavelkind. 

Rent  granted  out  of  it  is  of  the  nature  of  the  land,  i*  r.  divids- 

ble,  S7 

The  like  of  Borough-EngHyh,  13$ 

Grant  of  the  King. 

The  King  grants  derelid  lands,  and  all  other  lands  lying  conti- 
guous, which  ihould  become  derelid,  and  recovered  ;  a  great 
quantity  of  land  happens  afterwards  to  be  derelidt,  and  re- 
covered, rhey  ihall  not  pafs,  171 

The  King  grants  the  Eajl  India  (lock  of  one  outlawed,  the  out- 
lawry is  revcHed,  yet  the  grant  is  good ;  for  thereby  the 
King  had  difpofed  of  it,  and  could  not  regrant  it  to  the  cm- 

.    law,  49 

Grants  of  a  Common  Pcrfbn. 

Grant  of  twenty  the  beft  trees  in  his  wood,  to  be  taken  in  three 
years,  the  grantor  cannot  cut  any  in  the  mean  time,  at  leaft 
not  till  the  requeft  made  to  the  grantee  to  make  election,  141 

Grant  of  lands  and  the  mines  therein.    Mines  open  only  pafs, 

115 

Grant  of  a  Court-Leet  for  years  or  in  reveriion,  ill  j  ^  of  a 
Court-Baron,  ^  »45 

Habeas  Corpus* 

Returned,  Nullum  habeo  talem  in  Cufiodia  mca  nee  hmhui  die  Im- 

pftmtlonis  bre'v.s,  ir  is  infufficiert,  laS 

A  Feme  Covert  brought  in  on  the  writ,  the  Court  would  rot 

conllraiii 
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conftrain  her  to  go  with  her  hulband  to  prifon,  but  left  her  f 
go  where  ilie  pleafed,  1^9 

Heir, 

Though  a  man  cannot  be  heir  during  his  father's  life,  fo  as  to 
inhei^it,  yet  he  may  take  as  purchafer  by  the  name  of  heir, 
according  to  the  intent  of  the  parties,  232 

HtruUssLud  Honour-Court,  134 

I. 

Jeofails. 

In  informations  ;  ^.  If  cured  by  verdidt,  139 

Imparlance,  v/df  Oyer. 

In  a  fuit  againil  an  executor  ;  he  pleads  he  was  adminiftrator, 
and  traverfes  the  executorfhip  ;  it  is  ill,  becaufe  being  a  plea 
in  abatement,  it  is  not  pleadable  after  imparlance,     190,   197 

Indidment. 

That  knowingly  he  received  thieves,  not  faying  he  knew  them 

CO  be  thieves,  is  good,  208 

Indi^nient  for  forgery  without  0/  ^  arms  is  good,  2Zi 

See  Forgery  ^   and  in. 

Infant. 

Purchafer  bound  by  a  condition  in^the  Deed,  without  notice 

thereof,  zi 

Infancy  given  in  evidence  in  JJfumpJit  upon  the  general  iffue, 

•44 

Inferior  Courts,  Jee  Ecclefiaftical  Courts. 

Judgments  there  briefly  pleaded,  and  execution  there  by  Levari 
fncias^    ^  8 1 

Indeh,  AJfump,  within  the  jurifdiftion  for  wares  fold,  not  faid 
where,  ill,  87,  230 

Judgment  there  pleadable  in  bar  m  a  fuperior  couit,  or  only 
in  abateuient,  93 

Information. 

For  ieveral  fads  done  at  feveral  times  betwaen  fuch  a  day  and 

'     fuch  a  day,  is  good,  7 1 

Another  information  pending  for  the  fame  thing  brought  the 

fame  Term,  how  pleaded,  141 

S  %  Innuendo. 
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Innuendo. 

Where  it  is  good  or  not,  "  S05 

Intendment 

A  leafe  rendering  40A  rent  per  mm.  payable  quarterfy^  not  iaytng 
at  what  ctays,  nor  by  equal  pn-tionsy  ihall  be  intended  equally, 
and  at  the  ufual  quarter-days,  *  99 

^mdam^  J.  S,  intended  a  ftranger,  207 

See  alio  RequeJI* 

Joint  and  SeveraL 

Two  men  feized  of  two  mills,  all  the  inhabitants  ought  to  grind 

at  the  one  or  the  other,  27 

In  an  action  by  them  jointly,  how  they  onght  to  declare,     ihUL 

Covenant  between  A.  and  B.  of  one  part,  and  C.  and  />.  of  the 

other  part,  and  the  covenant  ts  for  them  H  quemlibtt  ewum, 

A,  alone  brings  an  allien  i^ainft  C.  only  j  S^u*  56 

Jointenants.  . 

Tenants  in  common  ;  three  are  jointenants,  and  two  bring  the 
a^ion  ;  this  may  be  pleaded  in  abatement  ;  but  on  the  gem^ 
red  ijfui  pkaded,  they  fhall  recover  for  two  parts,  1 1  j 

See  Merchanit, 

Iflue. 

Plea, '  That  there  were  no  clear  profits ;  replication,  there  were 
20/.  profits,  omitting  cUar  ^  rejoinder,  there  were  no  cieer 
prolits,  and  iflue  thereupon,  and  verdid  andjud^ent,  and 
reverfed  in  error,  becaufe  the  iifue  was  ill  joined,  3135 

Judgment. 

In  treafou,  for  clipping  and  coining,  how,  9! 

See  TiTM. 

.  Jury. 

Caft  lots  for  their  verdid  i  it  was  fet  afide  withpnt  pimifhxog 
them,  140,  205 

K. 

King,  fee  Bank  ie  Roy,  and  Grants  le  Roy, 

and  Title  Roy,  po/i. 
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Levant  and  Couchant. 

Prefer!  pt  ion  may  be  for  Sot  am  Pafluram,  not  faying  Livani  and 
Couchant  j  ocberwife  of  Common  et  Paiiur^,  Page    % 

Limitation. 

j^.  If  the  Statute  21  Jac.  i.  is  pleadable  againit  aflignecs  of  « 
commiiEon  of  bankruptcy,  166 

Londoa. 

Cuftooi  that  orphans  fhall  be  in  cuftody  of  the  mayor  and  aide r« 

meiiy  JK 

Orphan  married  out  of  the  city,  and  yet  the  hufband  fioeable 

within  the  city,  thii/, 

Huiband  m.ikes  a  voluntary  grant  of  all  his  goods,  it  ihall  not 

ouCi  the  wife  of  hercuilomary  part,  130 

Cuflom  to  commit  for  refbiing  to  be  of  the  livery,  206 

Cudom  to  disfranchife  a  freeman  for  fpeaking  dilrefpedful  words 

ttf  an  alderman,  ^.  If  good,  i^id, 

6ee  alio  Gager  de  Ley» 

Mandamus. 

Poes  not  lie  for  a  Fellow  of  a  College  where  a  viiitor  is  aippoint* 
ed  by  the  founder,  14 

No  exception  to  the  return,  where  the  court  has  not  jurifdic-r 
tion,  ibiJ, 

It  lies  for  a  fezton,  fteward  of  a  court-baron,  &fr.  1 8 

Cafe  lies  not  for  a  falf  e  return  thereof  till  the  return  be  deter- 
mined, *  238 

Judgment  upon  the  return  is  not  entered,  except  the  plaintiff 
has  judgment  to  be  reftored,  .  239 

Markets  and  Fairs. 

Inhabitants  of  one  market-town  may  buy  and  fell  goods  in  ano- 
ther market  town,  notwithftanding  the  ilatute  rn.  li  Af«    89 

Marriage. 

A  man  marries  his  firft  wife's  fifter*$  daughter,  ^.  254 ' 

» 

Maftcr  and  Servant. 

Both  are  chargeable  for  a  tort  done  by  the  fervant  upon  the 
matter's  horle,  invMiout  the  knowledge  or  commafid  of  tht 
maftcr.  17a 

Sec  Adm  m  tht  Cafi^  U  Pag.  63,  69 

Mtrchaiiif 


(^76    ) 

'  Merchants  and  Merchandize. 

The  mafter  of  a  iliip  ihall  not  aniwer  for  goods  loll  without  his 
defeuir,  69 

The  furviving  joint  merchant  and  executor  of  the  dead  fh^illjoin 
in  debt  due  on  the  contrail  of  the  joint  merchants,  1889     £28 

N. 

Notice. 

An  infant  purchafer  bound  by  a  condition  in  a  deed  without  no- 
tice, 2 1 
Purchafer  i^ith  notice  of  prior  conveyances,                  106,  152 

O. 

Obligation. 

Sealed  by  A,  and  B.  and  afterwards  the  Name  of  C.  is  interlined 
by  confent  of  all.  parties,  and  he  alfo  feals  the  obligntion,  it 
is  good  as  to  all,   •  35 

If  a  biftiop  may  take  an  obligation  for  caution  in  his  own  name, 
or  ia  his  chancellor's  name,  or  in  the  nameot  the  King,      36 

Obligation  in  quantoginta  Libris  for  quinquaginta,  ii  ill,  166 

Three  are  bound  jointly. and  federally,  the  feal  of  one  is  taken 
off,  it  makes  the  whole  void,  220 

Offices 

In  fee  are  not  within  the  Statute  EJ,  6,  as  grantee  for  years  of 
the  bailiwick  of  the  Dutchy  makes  a  grant  tor  a  lefs  term,  ren- 
dering rent,  and  makes  his  leiTee  his  deputy,  this  is  not  within 
the  Statute,  the  reverfion  being  in  the  King,  151 

Warden  of  the  Fleet  in  fee  grants  it  for  lile  to  one  who  permits  an 
efcape,  and  who  is  not  refponiible  -,  he  in  reverfion  ihall  an-  . 
fwer,  1 50 

Grant  of  a  Steward/hip  of  a  Court-Lcct  for  years,  or  in  rever- 
fion, is  void  }  but  ot  a  Court-Baron,  'tis  good,  245 

Officer  for  life  commits  a  forfeiture,  he  in  reverfioa  ihall   have 
the  advantage  of  it,  71 

Outlawry,   fee  Utlawry. 
Oyer. 

Not  grantable  after  imparlance  to  another  term,  142 

P. 

Palatine   Counties. 

When  a  writ  fhall  be  directed  to  the  GiamberlaiD  of  Chtfier^ 

and  when  to  the  Judges  of  Affize  there,  iii 

Error  directed  to  the  Judges  of  Ai&ze  in  London^  223 

WonU 
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Words,  fee  Expofition. 

Pi<  k pocket  mt  z&\onM^  I  ..  5 

Oi  a  ma  1  tier,  he  has  ozened  all  the  farmers  in  the  country^  with 

out  colhquhm  of  his  trnde,  62 

/  knoijo  ivhat  /  </iw,  /  ^wow  'tu^///  /^f  iV,  /  «ev^  luggered  a  mare^ 

Declaration  for  word%  quod  cum ^  £5ff.  good,  ^  193 

Runagate  rogue ^  -and  ij  he  had  hn  deferts  *would  be  h^tged,     214 

See  alio  Tic   Innuendo  and  Prohibition.  > 

Parfon,  Patron,   &c. 

Parfon  makes  a  leafe  for  years,  which  is  confirmed  5  this  does 
not  determine  by  his  death,  as  in  cafe  of  non-reiidcncy,       6 1 

A  leale  rendering  rent  quarternaiim,  or  within  twenty  davs, 
good.    Concurrent  Icafc  by  a  vicar  j  ^ctre  if  good,  ibid. 

Poor  Prifoners. 

Qiiaere.  If  the  Stat.  14 Car.  2,  ch^p,  iz.  To  collet  by  vil- 
lages in  large  parifhes  in  feveral  counties  therein  named,  ex- 
tends to  large  pariihes  in  other  counties  thanthofe  named,  1 4% 

Payment. 

To  the  goaler,  on  a  judgment  and  execution  is  no  difcharge  ;  but 
payment  to  theSherin  on  a  Fieri  Facias^  is,  203 

Payment  by  the  bail  to  the  plaintiff  is  a  diicharge  5  but  not  if  it 
be  a  lefs  i'um  than  the  whole  debt,  ^  1 Z 

Pleadings. 

Debt  on  an  obligation  to  account,  plea,  he  had  accounted  :  Re- 
plication, a  receipt  of  fuch  a  lum  tor  which  he  nad  not  ac- 
counted: Rejoinder,  that  he  was  robbed  thereof,  of  which  he 
gave  notice,  ^ood,  and  no  departure  5  for  it  is  an  account 
thereof,  and  is  good  without  cbncluding  to  the  country  }  for 
thereby  l^e  leaves  room  for  the  plaintiff  to  traverfe  it,  5 

Plea  in  the  words  of  the  condition  is  good,  and  the  interpreta- 
tion left  to  the  court,  7 

Plea,  making  the  day  and  place  part  of  the  i(^ue^  and  plei  of  an 
Indenture  by  TeJIatum  exiftit^  is  ill,  the  declaration  not  good, 

petit  Judicium  l^  dampna^  without  Dehitumy  is  good,  1 9 

Seifm  of  a  billiop  ought  to  be  Jure  EpiJcopat\  63 

No  plea  of  a  freehola  without  writ,  (>8 

•    When  a  plea  ihall  conclude,   Et  hoc^  &c,  frout  Curia  confideta- 
verity  y^ 

flea  In  Roman  Figures  good,  10^ 

Pita 
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Pkx,   rhat  it  appears,  not  fajing  how,  is  ill,  12$. 

A  licence  to  thehuftxand  to  enter  with  his  wife,  pleaded  :  Re- 
plication, thac  he  did  not  Hce^fe  the  hufband  and  wife  to  en- 
ter, is  ill,  ^  194 

^idam^  J,  S.  intended  a  ftrangcr,  ^07 

Juftification  by  warrant  of  leffions  the  icth  of  03aher^  and  the 
fellions  commenced  the  9tfa  of  OStim-^  and  it  u  noc  ihewn 
that  it  was  continued  bj  adjournment,  C5fr.  to  the  lOih,  is 
ill,  ^  229 

Pope's  Bull  pleadable  as  inducement ;  IkHwichftanding  the  S'.a-  . 
tmeaS/f.  8.  aS« 

i 

Powers. 

Executed  onlj  in  part,  where  void  tor  the  whole  and  more,  and 
where  good  for  fo  much  as  is  within  the  power,  and  void  ibr 
the  rcfidue,     *  60 

Power-  deftroyed  by  a  common  recovery,  76 

Settlement  of  lands  and ^  tithes,  with  power  to  make  leafes,  ren- 
dering ^s.  per  acre  ;  he  makes  a  leafe,  rendering  5/.  per  acre 
tent  ror  the  land,  but  nothing  for  the  tithes,  yet  good,      150 

Precedence. 

Determinable  in  the  court  of  honour,  i  j^ 

A  du^or  of  divinity's  wife  claims  it  of  a  juftice  of  peace\     ibid. 

Prefcriptiori. 

For  Solfim  Pajluram^  not  faying  Levant  and  Couc/tant^  % 

Por  grinding  corn  in  one  mill  or  the  other,  how  the  a6tion  is  to 

be  jgint  by  the  two  owners,  ^y 

To  have  toll  of  all  goods  landed  at  a  key,  without  confideration, 

ill ;  aliier  of  till  goods  landed  in  a  port,  or  within  his  Manor, 

g6,  97 

To  difpofe  of  feats  in  a  church,  2^1 

Privilege. 

Attorney,  if  he  fnc  by  writ,  ought  not  to  declare  upon  privi-  . 

I^P^'  .  .  39 

Privilege  of  Peiers  in  Parliament,  hmr  long,  7^ 

Serjeants  fueable  in  any  Coutt  at  Weftmnjiet-^  but  not  elfewhere, 

129 

A  ferjeant  and  another  fued  jointly  in  the  Kin^s-Minch^        ibid 

• 

Prohibition.' 

To  the  Eccleliaftical  Coun  in  a  fuit  there,  for  calling  a  Parfoi 
fooi,  Afsy  Goofe^  &c.  becaufe  merely  words  of  heat  and  paf- 
fion,  .49 

Suit  there  for  calling  a  woman  whore,  not  prohibited,  63 

Thf 


(•79) 

The  Eccleliaftical  Court  proceeding  on  adts  of  Parliament;  or 
otber  temporal  matters,  iliall  not  be  prohibited  fo  long  as  tbej 
proceed Ttccording  to  the  cooipion  law,  64. 

Suit  there  by  hufband  and  wife,  for  calling  the'hufbaad  cuckold^ 
not  prohibited,  '  6$ 

No  furvivor  by  their  law  among  joint  legatees ;  but  if  they  will 
not  admit  the  iurvivorihip  to  cake  place,  (key  ihali  be  prohi- 
bired,  ,  jtOQ 

Suit  there  for  ravifliment  of  a  Ward*  cmimitted  by  them,  fyt. 
If  prohibiitd.  It  the  matter  in  the  libel  appears  infutEcient, 
a  prohibition  Aiall  be  granted,  though  the  matter  in  the  der 
claration  be  fuffirient,  2 1  8 

N*  prbhibition  to  inferior  courts  after  judgment^  230 

R. 
Hecital. 

Leafe  from  the  end  of  another  term,  and  there  is  no  fuch  term, 
fhall  commence  prefently,  241 

Recital  in  letters  patents  qf  a  former  patent  is  no  evidence  of  iuch 
patent  without  producing  it,  108 

Common  Recovery. 

An  eftate  tail  to  A.  and  if  he  dies  without  iifue,  that  B,  (hall 
have  a  rent,  a  recovery  by  A,  bars  the  rent,  28 

The  reafons  why  coma)on  recoveries  are  bars,  29 

Remainder  ibr  years  on  an  eftate  |tail  barred  by  common  reco* 
very,  ibid, 

A  rent  referved  on  a  gift  in  tail  is  not  barred  thereby,  j^.  If 
it  may  be  baiTed  before  execution  fued,  ibid. 

To  what  purpofes  a  common  recovery  is  regarded  as  a  convey- 
ance, and  to  what  not,         ^  S5 

Relation. 

'Where  it  fhall  not  he  proximo  aniecedenti,  132 

See  Term, 

Releafe. 

General  of  all  demands  does,  not  releaferent  due  on  a  leafe  for 

years,  210 

General  releafe  reciting  the  particular  occafibn  of  making  it,  214 

Rent 

Referved  the  ift  of  September  annually  by  equal  portions  ;  aftioft 
n  brought  for  a  year  and  b  half,  7 

Referved 


(    28o    ) 

Referred  to  the  lefibr  and  and  bb  Executors,  the  heir  fliall  hare 
it,  15 

LeflTee  fbr  years  afligiis  his  term  to  him  in  re\rcrfion,  rendering 
rent ;  the  render  is  good,  though  the  term  is  furrendered,  80 

A  rent-charge  is  devi  fable  in  a  fine  to  ufes,  240 

See  Surremkr  and  Sufptnjion, 

Repleader. 

Judgment  rererfed  in  the  Kim^M  Bemh\  for  mifpleading,  they 

cannot  award  a  repleader,  1  a 

See  a  repleader  awarded,  1 64 

Repleader  denied  after  demurrer,  142 

Replevin. 

Property  in  a  ftranger  may  be  pleaded  either  in  bar  or  abatement, 
and  need  not  avoyr  to  have  a  retu  rn,  9a 

See  Avowry  f 

Requeft. 

Promife  to  pay  him  40/.  if  he  would,  at  his  requeft,  procure 
himfelf  to  be  made  a  knight  ;  adtion  lies   without   requeft  ; 
for  the  requeft  is  intenJea  executed,  and  made  at  the  time  of 
the  promife,  198 

^  Refcue- 

Returned,    where  qiade  to  the  SheriiF  himfelt  or  his  bailiff, 

goo<U  18 

In  an  efcape  one  may  plead  a  refqpe  on  mean  procefs^  without 

pleading  a  return  of  the  ^-efcue,  144 

Revocation. 

Settlement  in  tail,  with  power  to  revoke  by  indenture,  fealed  in 
prefence  of  three  witneffes ;  he  makes  a  leafe  and  reieafe  with 
three  witneffes,  and  covenants  to  levy  a  ^e,^  and  does  fo,  a 
good  revocation,  149 

King. 

The  King's  ftyle  in  a  writ  of  error  to  a  Judge  of  AfEze  at  Imi- 
cafier^  miftaken,  calling  him  King  of  England^  France  tisui 
Ireland^  omitting  Scotland,  and  therefore  the  writ  quaftied, 

2ZJ 
S. 

Seifin  of  Fees. 

As  ferjeant  at  inace  of  the  Houie  of  .Commons,  Seifin  of  fees  is 
afttificient  feifin  of  the  office  to  maintain  an  afiiz/Q  ;  fo  laying 

his 


f 
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his  hands  on  the  mace»  and  the  other's  witholding  it  is  a  fuflH 
cicnt  Seiiin  and  OifTciiin  to  maintain  the  aifixe,  i^ 

SheriiFs,  fee  Vifcounts^ 
Statutes. 

23  f/.  6.  Of  Sheriffs,  a  general  law,  and  the  Court  to  take 
notice  of  it,  lOj 

Statute  14  Car.  .2,  Which  appoints  colleftion  for  the  poor  to  be 
made  by  villages,  not  pariihei,  becaufe  of  their  iargenefs  ; 
^,  If  it  extends  to  large  pariihes  in  other  counties  which 
are  not  named  in  the  Statute,  103,  14^ 

The  Statute  of  frauds  and  perjuries,  29  Oir.  2.  docs  not  extend 
tq  verbal  proniifes  made  before  the  Statute,  as  though  the  ac- 
tion was  not  brought  till  after  the  time  limited  by  the  Statute, 

ibid^  or  227 

Surrender. 

LefTce  grants  his  term  to  the  JeHb'*,  rendering  rent  j  the  refer- 
vjition  is  good,  though  the  term  be  furrendered,  80 

LefTor  conveys  the  reverfion  by  leafe  and  releafc  to  leiTee  and 
another  to  ufes  \  S^u*  It  the  term  be  mergoed,  126 

Sufpcnfion  and  Extineuifhment. 

Leafe  is  made  for  40  years,  rendei  ing  zo/T  rent.  Leflee  for  forty 
years  leaf es  for  10  years  without  rcnderin?  any  rent.  Lcfll'e 
for  10  years  afllgns  his  term  to  the  fitft  leiTor  ;  this  is  no  fuf- 
pcnfion  or  extinguiihment  of  the  rent,  but  the  firft  Icffor  flinl! 
nave  the  whole  20/.  rent  again  ft  the  firft  leflee,  and  he  no- 
thing againtl  the  fecond  leflee,  and  this  is  according  to  their 
fevcral  contracts,  143 

Tail. 

Tenant  in  tail  covenants  to,ftand  feizedto  the  ufe  of  himfelf  for 
99  years,  if  he  fo  long  lives  ;  remainder  to  his  firft  fon  in  tail  j 
remainder  over,  and  then  levies  a  fine  ;  it  was  doubted  if  the 
fine  fhould  make  good  the  limitations  on  the  condition,  for  how 
it  fliould  work ;  and  a  diiference  taken  it  the  covenant  had 
been  to  himfelf  for  life ;  for  then  no  limitation  could  have 
been  ;  but  here  a  remainder  for  the  life  of  tenant  in  tail  may 
velt  in  the  fon,  ^  84 

By  what  words  in  an  Ad  of  Parliament  an  e(Ute*tail  may  be  for- 
feited, 169 

Covenant  to  (land  feized  to  the  ufe  of  himfelf  for  life,  remain^ 
derto  hisfirft,  fecond^  third  and  fourth  fons  fucceflivelv,  ac- 
cording 


-«« 


eordmg  to  the  priority  of  biriji,  and  fo  tQ  all  and  erery  xht 
heirs  male  of  the  body  of  the  covenantor  ;  adjudged  he  had 
aneftate;tail  in  him  by  virtue  of  the  laft  words^  223 

« 

Taxes. 

When  lands  of  the  Church  are  chargeable,  or  not,  139 

A  blowing-hottfe  to  pay  chimney-money,  a  fmith*s  forge  not,  ibi 

Tenant  at  Will. 

Leflbr  leafcs  the  land  to  another,  but  it  was  agreed,  that  the 
fecond  leifee  /hould  not  enter  till  after  another  rent-day  ;  yet 
this  has  determined  the  will,'     '  ,  88 

Tender. 

Covenant  to  make  fuch  a  deed  as  fhould  fatisfy  the  plain ti^s 
counfel ;  the  defendant  ought  to  tender  it,  to  fee  whether  ic 
fatisBes  or  not,  gj 

Plea,  paratus  foherf^  without  Ohiulit^  is  ill  in  debt  for  rem, 
and  not  cured  by  the  Profert  hie  in  Cur^  parat^  folverty       209 

Term. 

Mow  to  plead  another  informat  g^n  of  the  fameerm  for  the  fame 
thing  againil  a  fubfequent  information,  141 

In  the  King*$  B^ncA  a  declaration  or  judgment  fhall  not  refer  to 
the  firft  day  of^  (he  term,  but  to  the  time  of  filing  the  bill«  180 

Witueffes. 

Members  of  a  corporation  admitted  to  be  witneff^s  for  the  corpo- 
ration, 231,  1^6 

See  Evidenci^ 

fl 

Trade, 

Debt  on  5  Elian.  ^,  If  fuable  in  the  Courts  at  Weftnnnfier 
^.  If  a  collermonger  be  a  trade  within  that  flatvite,         %o\ 

Travcrfe. 

Anti  Delibirmt*  hrrvh  velpoft  ^he  return,  8  i 

Traverfe  after  a  traverfe,    on  an  indidment  for  repairing  a 

bridge,  iffue  on  the  laft  traverfe,  and  the  defendant  found 

guilty  on  thte  hrfl,  1 12 

Abfque  hoc  aliter  nttl  alio  modo  vtl  alibi ;  iffue  thereon*  and  ver- 

di^  quaihed  for  the  incertainty,  164 

Juftify  by  a  writ  returnable  1 5  MarUi :  Replication^  another 

writ  of  8  Martiiy  and  traverfes  the  writ  1 5  Martii^  174 

Traverfe  of  the  oath  tendered  by  a  oorporatioo,  245 

^  ,       Trefpafi. 
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Tfefpafs. 

For 'taking  goods  from  him,  not  faying  whofe  goodi,  16 

Iftdidlmcnt  of  trefpals  and  forgery,  and  publilhing  a  libel  ;  the 
Jury  find  him  guilty  of  trcfpafs  and  forgery  j  ^.  If  publica- 
tion in  included  i«  the  word  trefpafs,  111,  1  a  1 

For  entering  his  cUit,  and  taking  a  load  of  hay,  not  faying  His 
Haj^  ill,  after  verdift,  1 56 

Trefpafs,  omitting  the  value  of  the  goods,  is  ill  on  a  general 
demurrer,  '^y> 

Trover. 

Lies  of  Negroes,  being  merchandize,  101  • 

Trial. 

Where  the  defendant  may  try  the  caufe  by  provifo  at  the  firft 
afllxes,  '  *  5 

Trial  diredcd  by  the  Exchequer-Court  at  Chejltr^  andby  other 
Courts  in  indilFerent  counties,  33 

For  repairing  a  county- bridge  in  another  county,  ^     1 1  a 

Where  the  adtion  brought,  good,  though  the  matter  in  iffue 
arifes  in  another  county,  .1 21 

Trial  in  the  county  where  the  adtion  is  brought,  good ;  and  the 
matter  arifing  m  two  counties,  trial  in  the  one,  good,  by  ih« 
ftatuteii  Jar.  i.  '  122,   164 

Prieft,  or  no  Prieftj  how  it  fliall  be  tried,  ^50 

7^M#/,  fee  title  Pfnv^r/. 


V. 


Variance. 

Gife  for  a  rcfcue  in  Placilo  Tranfgrejtonis^  and  the  aftion  was  in 
Placito  7ranfgr€£i9nis  ac  etiam  Bilia  for  40/.  where  it  was  only 
30/,  So  in  placito  dehiti^  where  it  was  in  Placito  Tran/grejio^ 
nil  ac  etiam  Bill^,  85 

.  Venue 

jfffhmpjit,  in  coniideration  he  would  COnfent,  and  not  hinder. 
Plea,  that  he  confeiited,  and  not  hindered.it  is  ill,  without 
faying  where  he  confcnted  ;  for  the  coniideration 'was  not  only 
negatively,  hcwould  not  hinder,  but  pofitively,he  would  con- 
ftnr,  227 

Verdia. 

Iiididtment   of  trefpafs,  forging  and   publifhtng  a  libel ;  defen* 
dant  is  found  guilty  of  the  trefpafs  and  forgery,  faying  nothing 

to 


/ 


I 
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to  the  publication,  yet  it  is  good ;  for  it  is  implied  in  she  word 
trefpafsy  and  is  the  fanie  thing  in  fubdance,  though  not  in 
words.  III 

A  verdidt  finding  the  iflue,  and  more,  is  good  for  the  iffue,  and 
void  for  the  reftdue,  253 

View 

If  denied  where  it  ought  to  be  granted,  it  is  crrpr  ;  ^.  If 
granted  where  it  ought  not,  and  when  it  fhall  be  in  dower, 

117 

Sheriff. 

Sheriff  makes  a  warrant  to  arreft  one  before  the  writ  comes  to  his 
hands,         •  19.   81 

Obligation  to  one,  and  not  faid,  Vice-com  Com,  prstJ.  alfo  condi- 
tion to  appear,  (sfr.  and  not  faid  tu  anfwer,  123 

Obligation  conditioned  to  appear  coram  Majejlate  fua  apud 
Wffim^  to  nnfv/tr,  and  not  laid  to  whom,  177 

Obligation  condirioned  to  appear  before  his  Majefty's  Juftices  at 
IViflminJiery  good,  though  the  writ  was  cwam  Domino  Rege 
apud  Wefini^  180 

Void  and  Voidable- 

A  judge  of  an  inferior  court,  not  taking  the  oaths  according  to 
the  ttatute,  ail  the  proceedings  there  adjudged  void  in  error 
thereupon,  184 

But  fee  afterwards  the  contrary,  243 

• 

Ufes, 

Bargain  and  fale  ro  the  fon  in  conHderation  of  affedtion,  and  for 
bis  portion  and  preterment,  with  warranty,  the  deed  is  in- 
rolled,  no  money  being  paid  ^  it  operates  as  a  covenant  to 
ftand  ieized,  9 

A  covenant  to  Hand  feized  to  the  ufe,  not  of  his  blood,  is  yo'*d, 

54 
Covenant  to  (land  ieized  to  the  ufe  of  the  heirs  of  his  body, 

omitting  hinifcH^  is  good,  75 

7  o  ftand  ieized  to  fm.h.  ufes,  and  no  others,  does  not  exclude 
-  ufes  by  iaiplicatipn,  76 

Leifor  by  Jeaie  and  rekafe  conveys  to  his  leffee  for  years  to  ufes  ; 
iP«.  If  the  te*  uj  be  merged,  126 

Feoninent  with  letter  of  attorney  to  make  livery,  and  none  is 
made,  operates  as  a  covenant  to  Hand  feized,    *  213 

Covenant  to  (land  feized  to  the  ufe  of  A,  for  life ;  remainder  to 
hisfird,  fecond,  third  and  fourth  fons  in  tail-male^,  and  fotg 
all  am!  i^very  mhir  the  heirs  males  of  tht  6ody  of  A,  '  i^.  If 
by  ihu  i  Jl  wo:  ;s  ^.  has  an  eftate-taiJ^  223 

Coverts 


i_ 
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Covenants  and  agreements  between  mother  and  fon,  and  in  tiie 
end  of  the  deed  he  favs,  /  do  give  and  grant' n^  lands  U  wf 
mu^her  and  her  heirs  %  tnis  raifes  a  ufe  to  her,  %%^ 

Ufury. 

Leafe  for  years  for  300/.  rendering  30/.  rent,  with  a  condition  to 
be  void,  on  payment  of  300/.  at  the  end  of  three  years ;  this 
is  not  ufurious,  but  an  annuity  of  30/.  per  annum  for  300/.  de- 
terminable at  the  end  of  three  years  by  the  grantor  if  he 
pleafes ;  but  the  grantee  has  no  remedy  for  his  money,  nor 
power  to  determine  the  term,  7 

Utlawry. 

The  King  grafts  the  Eaft  India  ftock  of  one  outlawed  to  a  credi- 
tor, the  outlawry  is  reverfed ;  then  the  King  grants  to  the 
outlaw  all  the^ftate,  umle,  nobis  non  efi  refponfum  ;  this  ihall 
not  pafs  the  dock  5  for  by  the  King's  grant  to  the  creditor,  he 
had  difpofed  of  it,  and  fo  the  King  was  anfweied  thereof,    49 

Wager  of  Law,  fee  Page  267. ' 
Witnefs,  fee  Tit  Witaeffes  P.  377. 
Words, /ftf  Expofition,  and  P,  271. 
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